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Estate  of  Coi^:  Mulbebgeb,  Bespondent,  vs.  Beushaus  and 
others,  Executors,  Appellants. 

January  11 — January  SI,  -1899, 

(1-3)  Municipal  oorporationa:  Befusal  of  officers  to  enforce  rights:  Ac- 
tion by  taxpayer:  Appeal  from  county  court  (4-6)  Trusts  and 
trustees:  Eepairsandpermanent  improvements  on  realty:  Payment 
from  income:  Costs, 

1.  When  the  officers  of  a  public  corporation,  upon  whom  the  duty  de- 

volTes  of  appealing  to  the  courts  to  protect  its  rights,  refuse  to  put 
the  necessary  judicial  machinery  in  motion  upon  demand  being 
made  therefor  by  a  taxpaying  member  of  such  corporation  acting 
for  himself  and  all  other  such  persons,  or  the  circumstances  are 
such  as  to  obviously  render  such  demand  useless,  such  taxpayer 
may,  so  acting,  take  the  place  of  such  public  officers  for  the  purpose 
of  enforcing  the  corporate  right& 

2.  If  a  public  corporation  be  aggrieved  by  a  determination  of  a  county 

court  as  to  a  matter  pending  before  it,  and  the  proper  officers  of 
such  corporation  refuse  or  neglect  to  appeal  from  such  determina- 
tion to  the  circuit  court  for  relief,  a  taxpaying  member  of  such 
corporation,  acting  as  before  indicated,  may  intervene  and  take 
the  appeal 

3.  The  test  of  the  right  of  appeal  in  the  circumstances  stat^  above  is 

not  whether  the  taxpayer  is  directly  injured  by  the  determination 
of  the  county  court,  but  whether  the  corporation  as  a  whole  is  in- 
jured or  aggrieved  in  a  matter  in  which  the  individual  members 
of  the  corporation  have  a  substantial  interest. 
4  If  property  consisting  of  real  estate  be  by  will  conveyed  to  trustees 
to  hold  for  the  life  of  certain  persons  in  being  therein  named,  the 
Vol.  102— 1 
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income  therefrom  to  be  used  so  far  as  necessary  to  keep  the  prop- 
erty in  repair  and  to  pay  the  taxes  and  insurance*  and  the  balance 
to  be  paid  to  those  having  the  life  interest  during  the  continuation 
of  their  lives,  and  the  corpus  of  the  property  to  be,  at  the  termina- 
tion of  the  life  interest,  conveyed  to  a  municipal  corporation  for 
purposes  for  which  it  may  legally  hold  and  devote  it,  and  there  be 
ample  income  from  such  property  to  preserve  it  for  the  ultimate 
purpose  named  in  the  will,  and  there  be  no  express  power  in  the 
will  for  the  trustees  to  make  permanent  repairs  or  improvements 
on  the  property  out  of  the  corpus  thereof,  only  the  income  can  be 
devoted  to  that  purposa 

6.  In  the  circumstances  mentioned  in  the  foregoing,  the  trustees  of  the 
trust,  even  with  the  consent  of  those  having  the  life  interest  and 
the  municipality  entitled  to  the  property  ultimately,  have  no  right 
to  devote  any  part  of  the  principal  of  the  trust  estate  to  the  mak- 
ing of  betterments  or  permanent  improvementa 

0.  In  an  action  to  enforce  a  trust,  or  concerning  its  administration,  the 
subject  of  costs  is  regulated  wholly  by  statute.  All  costs  and  coun- 
sel fees  as  well,  for  which  the  trustees  would  otherwise  be  liable, 
are  chargeable  to  the  trust  property  or  income  thereof,  in  the  ab- 
sence of  some  direction  to  the  contrary  based  on  bad  faith  on  the 
part  of  the  trustees.  The  court  has  no  authority,  independent  of 
a  statute  on  the  subject,  to  direct  the  payment  of  costs  or  counsel 
fees  out  of  the  trust  fund,  except  such  taxable  costs  as  the  trustees 
would  otherwise  be  compelled  to  pay  personally. 
[Syllabus  by  Marshatj^^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Jeflferson 
county:  John  R.  Bbnnett,  Circuit  Judge.    Affirmed. 

John  W.  Cole  died  testate  February  17,  1894.  By  his 
will  he  bequeathed  to  three  executors  named  the  bulk  of  his 
property  in  trust,  to  manage  and  control  the  same  during 
the  life  of  his  wife,  Eliza  Cole,  and  son,  Oscar  A.  CoUy  to 
keep  all  the  buildings  insured  and  in  a  proper  state  of  repair, 
to  collect  all  rents  and  other  revenues  of  the  estate,  to  dis- 
burse the  same  by  paying  for  all  repairs,  insurance,  taxes, 
and  expenses  of  administering  the  trust,  and  by  paying  the 
residue  to  the  wife  and  son  in  certain  proportions  indicated 
during- the  lifetime  of  both,  and  the  whole  to  the  survivor 
during  his  or  her  life;  and  at  the  death  of  the  wife  and  son 
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the  entire  trust  estate  received  by  the  trustees  under  the  will 
was  directed  to  be  conveyed  to  the  city  of  Watertown  in 
trust  for  the  establishment  and  maintenance  of  a  public 
library  and  business  meii's  club  room,  and  a  home  for  aged 
and  poor  people  of  the  city.  One  of  the  executors  named 
refused  to  serve,  and  one  died  in  the  lifetime  of  the  testator. 
Such  proceedings  were  had  that  the  defendants  were  duly 
appointed  as  trustees  and  executors,  and  prior  to  October 
28, 1897,  they  duly  completed  the  settlement  of  the  estate 
as  to  the  usual  probate  proceedings. 

Before  the  testator  died  he  commenced  making  some  re- 
pairs and  changes  of  some  business  buildings  covered  by  the 
bequests,  which  repairs  were  continued  to  completion,  and 
other  repairs  and  changes  in  the  property  bequeathed  were 
made  by  the  trustees,  which,  in  effect,  modernized  two  of 
such  buildings  by  putting  in  new  fronts  and  otherwise  mak- 
ing them  more  desirable  as  rentable  property.  A  barn  was 
also  reconstructed,  and  some  expenditures  were  made  on  a 
farm  by  way  of  making  a  well  and  erecting  a  windmill.  On 
the  lOlii  day  of  June,  1897,  a  detailed  statement  of  receipts 
and  disbursements  made  on  account  of  the  property  was  filed, 
whereby  it  appeared  that  several  thousand  dollars  of  income 
had  been  received  in  excess  of  the  amount  paid  out  for  re- 
pairs and  improvements.  All  such  repairs  and  improvements 
were  charged  against  the  income,  and  also  $2,164.97  paid  to 
the  wife  and  son,  and  there  was  yet  left  in  the  hands  of  the 
trustees  a  balance  of  $1,084.48.  Subs^uent  to  the  filing  of 
such  statement  the  trustees  represented  to  the  common  coun- 
cil of  the  city  of  Watertown  that  they  were  entitled  to  be 
reimbursed  out  of  the  estate  for  expenditures  charged  against 
the  income  for  improvements  on  the  property  and  other  ex- 
penditures. The  result  was  that  an  agreement  was  made 
between  such  trustees  and  the  city  council,  to  the  effect 
that  a  portion  of  the  trust  estate  known  as  the  homestead 
should  be  sold,  and  the  proceeds  used  to  reimburse  the  for- 
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mer  for  money  paid  out  by  them  for  funeral  expenses,  debts 
and  taxes  due  at  the  death  of  the  testator,  and  for  permanent 
improvements  made,  or  that  might  be  made,  on  the  property. 
Such  proceedings  were  thereafter  had  that  the  homestead 
was  sold  under  an  order  of  the  county  court,  the  proceeds 
to  be  applied  according  to  the  subsequent  order  of  the  court. 
Thereafter  on  the  28th  day  of  October,  1897,  defendants 
made  a  final  report  as  executors,  of  the  expenses  incurred 
in  the  settlement  of  the  estate,  showing  a  balance  of  $1,791.21 
due  them.  They  also  filed  a  detailed  statement  of  what  they 
called  ^^  permanent  improvements  "  on  the  real  estate,  as  fol- 
lows: On  the  Cole  Block,  $1,225.99;  on  the  homestead, 
$146.58;  on  the  Harvey  Block,  $2,184.98;  on  the  bam, 
$316.02;  on  the  farm,  $205.50,— the  same  being  identical 
with  the  expenditures  paid  /out  of  the  income  according  to 
the  statements  filed  in  June.  They  also  filed  a  statement 
of  expenses  of  the  sale  of  the  homestead,  amounting  to  $35, 
the  entire  account  aggregating  $4,114.07.  Against  that  they 
credited  the  receipts  from  the  sale  of  the  homestead,  leaving 
a  balance  due  them  of  $114.07.  A  hearing  was  had  on  the 
accounts  as  so  made  up,  at  which  a  citizen  and  taxpayer  of 
the  city,  the  respondent  herein,  on  behalf  of  himself  and  all 
others  similarly  interested,  filed  objections  upon  the  ground 
that  no  authority  existed  for  the  making  of  permanent  im- 
provements on  the  trust  property,  and  that  none  of  the 
items  in  either  of  the  accounts  were  for  such  improvements, 
and  that  no  part  of  the  proceeds  of  the  homestead  could 
properly  be  applied  in  payment  of  either  the  executors'  ac- 
count for  the  settlement  of  the  estate,  or  for  the  so-called 
improvements  upon  the  property.  A  hearing  was  had  on 
such  objections  with  the  result  that  the  court,  by  order,  de- 
termined that  the  account  for  the  amount  due  the  executors, 
of  $1,791.21,  was  payable  out  of  the  property  of  the  testa- 
tor not  disposed  of  by  his  will;  that  no  part  of  the  proceeds 
of  the  homestead  could  be  used  to  reimburse  the  executors 
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for  expenditures  upon  the  trust  property  in  excess  of  such 
as  constituted  permanent  improvements  strictly  so  called; 
that  it  was  impossible  to  determine  the  amount  expended 
for  such  improvements  yrith  exactness,  but  that  there  should 
be  allowed  on  that  account  the  $816.02  paid  out  on  the  barn, 
$940.32  on  the  two  business  blocks,  and  $35  for  expenses  of 
making  the  sale  of  the  homestead,  in  all  $1,291.34. 

The  objecting  taxpayer,  respondent  herein,  in  the  capacity 
in  which  he  filed  his  objections,  appealed  from  the  determi- 
nation of  the  county  court  to  the  circuit  court.  In  the  cir- 
cuit court  the  trustees  moved  for  a  dismissal  of  the  appeal 
upon  the  ground  that  the  appellant  had  no  appealable  inter- 
est.   The  motion  was  denied. 

The  result  of  the  hearing  on  appeal  was  a  judgment  that 
the  agreement  between  the  city  of  Watertown  and  the  de- 
fendants for  a  sale  of  the  homestead  and  reimbursement  of 
the  trustees  out  of  the  proceeds  for  money  laid  out  and  ex- 
pended by  them  on  the  trust  property,  was  void,  and  that 
the  whole  of  such  proceeds,  $4,000,  belonged  to  the  trust 
estate  to  be  invested  for  the  benefit  of  Mrs.  Cole  and  her 
son  0%ca/r  during  their  lives,  and  thereafter  to  be  paid  over 
to  the  city  of  Watertown  in  trust  for  the  purposes  mentioned 
in  the  will  of  John  W.  Cole.  From  that  judgment  defend- 
ants appealed. 

Z.  B.  GaswfU  and  W.  H.  Rogers^  for  the  appellants,  con- 
tended, mter  aUa^  that  the  circuit  court  should  have  dis- 
missed the  appeal  for  the  reason  that  Mulherger^  the  appellant 
.  from  the  county  court,  had  no  interest  in  the  subject  matter 
determined  and  was  not  a  party  aggrieved.  R.  8. 1878,  sec. 
4031;  Amory  v,  Amory^  26  Wis.  152;  Strong  v,  Winslow,  3 
Pin.  27;  Gtcmi  v.  Green^  14  Wis.  316;  Downer  v.  Howard^ 
47  id.  476;  Marx  v.  Rowlcmds^  59  id.  110;  Estate  of  Cook^  99 
Mich.  63.  To  enable  a  party  to  appeal  he  must  have  an  ab- 
solute pecuniary  interest  in  the  matter  in  controversy.  Mo- 
Fa/rla/ndv.  Pierce^lhl  Ind.  546;  Lalar  v.  Nichols^  23  Mich. 
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310;  EatcOe  of  Cook,  99  id.  63;  Briard  v.  Ooodale,  86  Me. 
100;  Deermg  v.  Adams,  34  id.  41;  In  re  Estate  of  Ha/rdy, 
35  Minn.  193;  Swoai  v,  Picquet,  3  Pick.  443;  Richardson  v, 
Bichardson,  2  Eoot,  219;  Kelly  v.  Israel,  11  Paige,  147;  State 
ex  rd,  Agusti  v,  Houston,  80  La.  Ann.  1175 ;  State  ex  rd.  Bd- 
den  V.  Markey,  21  id.  743;  Raleigh  v.  Rogers,  25  N.  J.  Eq. 
506;  Swackhamer  v.  Klrn^s  AdrniW,  id.  503.  The  testator 
attempted  to  make  the  city  a  trustee  for  certain  charitable 
purposes,  and  a  mere  taxpayer  in  the  city  cannot  have  any 
pecuniary  interest  in  the  trust,  or  be  an  aggrieved  person 
within  the  meaning  of  the  statute.  Unless  MvJherger  can 
show  he  has  a  special  pecuniary  interest  or  would  sustain 
loss  resulting  from  the  order  of  the  county  court,  not  in  com- 
mon with  the  others,  he  has  no  standing  in  court  and  cannot 
appeal  from  the  order.  Bdl  v.  PlaMemUe,  71  Wis.  147; 
OUkey  v.  Merrill,  67  id.  469;  2  Dillon,  Mun.  Corp.  §  574; 
Burha/nk  v.  Burbank,  152  Mass.  254.  See,  also,  1  Am.  & 
Eng.  Ency.  of  Law,  450;  Downer  v,  Howard,  47  Wis.  476; 
Judd  V.  Fox  Lake,  28  id.  583;  DooUtUe  v.  Brooms  Co.  19^ 
N.  Y.  155;  Hale  v,  CusTmum,  6  Met.  425.  The  donation  is 
not  to  the  city  of  Watertown  so  as  to  aflfeot  taxation.  It  is 
to  the  city  in  trust  for  certain  objects.  McHugh  v.  McCole, 
97  Wis.  166, 182;  Rhymer's  Appeal,  93  Pa.  St.  142-145.  The 
right  of  a  taxpayer  to  appear  in  court  against  a  common  in- 
jury is  similar  to  a  proceeding  to  abate  a  common  nuisance. 
It  must  appear  that  the  plaintiff  sustains  damage  peculiar 
to  himself  and  not  in  common  with  his  fellows.  Otherwise 
the  action  must  be  prosecuted  by  the  attorney  general.  Bige- 
low  V.  Bartford  B.  Co.  14  Conn.  565,  577;  Zettd  v.  West 
Bend,  79  Wis.  316;  Euehn  v.  MUwanikee,  83  id.  583. 
Harlow  Pease,  for  the  respondent. 

Marshall,  J.  Appellants  contend  that  respondent  had 
no  right  to  take  the  appeal  from  the  county  court  to  the  cir- 
cuit court,  and  that  the  latter  erred  in  not  dismissing  it  on 
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appellants'  motion.  The  statute  (sec.  4031,  R.  S.  1878)  is  re- 
ferred to,  giving  the  right  of  appeal  in  such  cases  only  to 
the  party  aggrieved,  and  numerous  cases  are  cited  to  the 
effect  that  only  a  person  having  a  substantial  or  pecuniary 
interest  in  the  matter  is  a  party  aggrieved  within  the  mean- 
ing of  the  statute.  It  is  unnecessary  to  discuss  that  question 
at  any  considerable  length.  It  is  sufficient  to  refer  to  the 
reasoning  in  many  cases  recently  decided  by  this  court  as  to 
the  right  of  a  taxpayer  to  enforce  the  cause  of  action  of  a 
public  corporation  of  which  he  is  a  member  when  its  officers 
neglect  or  refuse  to  perform  their  duty.  Quaw  v.  Paf,  98 
Wis.  586;  Frederick  v.  Douglas  Co.  96  Wis.  411;  Za/nd,  Z. 
<6  Z.  Co.  V.  Molntyrey  100  Wis.  245,  258;  Hice  v.  MihocmJcee^ 
100  Wis.  516;  Webster  v.  Douglas  Co.posty  p.  181. 

The  direct  injury  to  be  remedied  where  the  taxpayer  in- 
tervenes and  sets  the  judicial  machinery  in  motion  for  that 
purpose,  is  not  personal  and  direct  to  himself,  but  to  the  cor- 
poration. The  question  is.  Are  the  members  of  the  corpora- 
tion as  a  whole  aggrieved?  If  so,  rather  than  that  justice 
shall  fail,  the  court  will  take  jurisdiction  of  the  subject  of 
controversy  at  the  instance  of  a  taxpayer.  The  fact  that 
the  threatened  injury  or  the  wrong  done  is  to  the  corpora- 
tion, and  that  its  governing  body  or  officers,  who  should 
move  in  the  matter,  neglect  or  refuse  to  do  so,  creates  a  ne- 
cessity for  some  other  way  to  remedy  the  mischief,  and  in 
that  situation  the  circumstance  of  a  person  being  a  taxpayer 
and  interested  in  the  protection  of  its  rights  is  a  sufficient 
test  of  his  competency  to  challenge  the  threatened  wrong, 
or  wrong  actually  done,  in  a  court  of  justice.  That  jurisdic- 
tion of  the  court  is  the  most  powerful  and  effective  force  to 
prevent  and  redress  wrongs  to  public  corporations  when 
their  officers  squander  public  money  or  improperly  surren- 
der or  violate  public  rights,  either  corruptly  or  ignorantly. 
There  is  no  other  way  to  successfully  and  efficiently  meet 
that  situation.    In  such  cases,  where  officers  neglect  to  do 
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their  duty,  the  wrong  need  not  by  any  means  go  unredressed 
so  long  as  there  is  a  single  taxpayer  with  courage  and  public 
spirit  enougK  to  set  the  judicial  machinery  in  motion.  He 
may  stand  in  court  in  place  of  the  unfaithful  public  officials. 
The  court,  in  him,  will  recognize  the  interests  of  the  corpo- 
ration as  a  whole,  and,  with  the  evidence  produced  before 
it  calling  for  action,  by  its  decree  compel  the  performance 
of  duty  by  all  within  its  reach. 

No  man  or  set  of  men  can  wrong  a  public  corporation  in 
Wisconsin  and  defy  its  members,  by  means  of  sustaining  such 
relations  with  the  individuals  of  its  governing  body  as  to 
deter  them  from  properly  protecting  the  public  rights,  or 
their  failing  to  do  it  from  any  other  cause.  Such  has  been 
found  to  be  the  situation  in  some  states  at  some  times,  as  in- 
dicated in  Lomd^  L.  cfe  Z.  Go,  v.  Mclntyre^  supra^  but  not  here. 
The  subject  is  not  governed  by  any  statute,  or  necessarily  by 
precedent.  As  said  in  the  case  cited,  the  power  of  a  court  of 
equity,  which  is  the  jurisdiction  invoked  by  the  taxpayer,  is 
broad  enough  to  fit  all  situations  where,  to  effect  justice,  a 
remedy  is  required.  While  it  is  guided  by  precedents,  it  is 
not  governed  by  them,  but  may  meet  new  situations  as  they 
arise,  so  that,  in  the  race  between  it  and  wrong  doing  by 
public  servants  in  the  handling  of  the  financial  affairs  of  the 
municipality,  the  way  is  open  and  the  means  ample  to  se- 
cure the  prevalence  of  justice  over  wrong. 

It  will  not  be  questioned  but  that  the  city  of  Watertown 
could  have  appealed  from  the  action  of  the  county  court. 
That  being  the  case,  the  taxpayer,  within  all  the  decisions 
of  this  court,  had  a  sufficient  interest  in  maintaining  the  cor- 
porate rights  to  enable  him  to  intervene  and  take  the  appeal 
when  the  corporation  would  not  proceed  in  the  proper  way 
to  protect  its  rights. 

The  remaining  question  to  be  determined  is.  Did  the  trial 
court  rightly  decide  that  the  entire  expenditures  made  by 
the  trustees  upon  the  trust  property  were  chargeable  to  the 
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income  therefrom  ?  That  must  be  answered  in  the  affirm- 
ative, and  independently  of  whether  the  decision  was  strictly 
right  as  to  the  expenditures  being  all  for  repairs  strictly  so 
called  or  not.  As  to  that,  however,  we  see  no  reason  for 
disturbing  the  decision  of  the  trial  court.  The  will  clearly 
indicates  that  the  entire  estate  received  from  the  testator 
was  intended  by  him  ultimately  to  be  conveyed  to  the  city 
of  Watertown  for  the  purposes  indicated  therein.  It  devoted 
the  income  to  the  payment  of  all  repairs  on  the  buildings, 
and  said  that  all  of  the  property  which  came  to  the  posses- 
sion of  the  trustees  shall  at  the  end  be  conveyed  to  the  city. 
There  is  no  special  power  given  to  do  anything  to  the  build- 
ings except  to  keep  them  in  repair.  As  a  general  rule,  un- 
less such  special  power  be  expressly  given  to  trustees,  they 
cannot  exercise  it  at  all.  Perry,  Trusts,  §  526;  Lewin,, 
Trusts,  *576;  Beach,  Trusts,  §  626,  and  cases  cited  to  text 
in  each.  Beach  states  the  rule  thus:  "Subject  to  certain 
modifications  it  is  the  rule  that  where  real  estate  is  conveyed 
to  trustees  in  trust  for  a  tenant  for  life,  with  remainder  over, 
the  trustees  have  no  power  to  raise  money  out  of  the  corpus 
of  the  estate  for  the  purpose  of  making  substantial  and  per- 
manent repairs,  either  on  the  buildings  or  on  the  land. 
Sudt  expenses,  if  incurred,  will  be  a  charge  on  the  interest 
of  the  tenant  for  life."  Nai/m  v,  MoMrjorihwnhs^  3  Russ.  582, 
is  instanced  to  support  the  text,  where  Lord  Eldon  said 
that,  even  if  the  master  should  report  that  it  would  be  for 
the  benefit  of  all  parties  interested  that  improvements  should 
be  made,  he  would  not  confirm  the  report. 

Some  exceptions  to  the  extreme  rule  stated  are  found  in 
some  modern  decisions,  in  cases  where  the  control  of  the 
property  given  to  the  trustees  was  of  such  a  nature  as  to  in- 
clude by  implication  power  to  incur  expenses  for  permanent 
improvements,  or  where  it  was  necessary  to  make  such  im- 
provements in  order  to  preserve  the  property  and  make  it 
tenantable,  and  there  was  no  other  way  of  raising  the  nec- 
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essary  money  to  do  it;  but  no  case  can  be  found  sanctioning 
improvements  to  property  at  the  expense  of  the  remainder- 
man where  power  to  do  so  is  not  given  by  the  instrument 
creating  the  trust,  either  expressly  or  impliedly,  or  where 
the  income  from  the  property  is  ample  to  meet  all  such  ex- 
penditures. In  Peirce  v.  Burroughs^  58  N.  H.  302,  the  gen- 
eral rule  is  stated  thus:  "The  preservation  of  the  capital 
without  expense  to  the  remainderman  is  as  much  his  right 
as  the  use  of  the  property  without  payment  of  rent  is  the 
right  of  the  tenant  for  life;  the  measure  of  the  latter  is  the 
net  income  for  life."  Cogswell  v.  Cogswdlj  2  Edw.  Ch.  231, 
is  a  further  good  illustration  of  the  rigorous  adherence  to 
that  rule  by  courts  of  equity.  There  a  portion  of  the  trust 
property  consisted  of  buildings  in  such  a  condition  as  to  yield 
but  very  little  income,  and  the  court  said  that  did  not  justify 
the  making  of  permanent  improvements  at  the  expense  of 
the  trust  property,  the  testator  having  given  no  directions 
in  that  regard  in  his  will.  That  applies  very  clearly  to  the 
will  before  us.  The  testator  indicated  clearly,  as  before 
stated,  that  the  buildings  on  the  property  were  to  be  put  in 
repair,  and  kept  in  repair,  out  of  the  income  till  the  expira- 
tion of  the  life  interest  of  the  wife  and  son,  and  then  that 
the  property,  unimpaired  as  it  came  to  the  trustees,  except 
as  to  character  of  investments  changed  under  the  terms  of 
the  will  not  material  to  this  discussion,  should  be  conveyed 
to  the  city  of  Waterto  wn.  There  is  no  power  in  the  trustees  to 
change  the  plain  scheme  of  the  will,  no  power  in  the  court 
to  authorize  any  such  change,  and  no  power  in  the  city  of 
Watertown  to  vary  it  in  any  manner.  As  the  testator's 
scheme  was  worked  out  and  inscribed  in  the  will,  so  must  it 
be.  The  trustees  must  carry  out  that  to  the  letter,  and  at 
the  end  the  city  of  "Waterto wn  must  take  the  estate  for  the 
purposes  indicated  in  the  will,  or  reject  it. 

It  follows,  as  the  learned  trial  court  decided,  that  the  agree- 
ment made  by  the  council  of  the  city  of  Watertown  for  the 
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reimbursement  of  the  trustees  out  of  the  trust  estate  for  ex- 
penditures made  by  them  upon  the  property,  was  ultra  vires 
and  totally  so,  and,  as  said  before,  without  regard  to  whether 
such  expenditures  were  in  part  for  permanent  improvements, 
strictly  so  called,  though  we  are  inclined  to  say,  as  did  the 
trial  court,  that  they  were  all  repairs  within  the  language 
of  the  will  expressly  directing  the  application  of  the  income 
of  the  property,  so  far  as  necessary,  to  the  payment  of  all 
expenditures  necessary  to  keep  such  buildings  in  a  proper 
state  of  repair.  That  certainly  includes  all  reasonable  charges 
necessary  to  make  the  structures  desirable  as  rentable  prop- 
erty. 

There  is  no  other  question  that  requires  consideration. 
Some  suggestion  was  made  on  the  argument  as  to  the  right 
of  the  parties  to  have  costs  and  counsel  fees  out  of  the  estate, 
and  as  to  directions  for  the  court  below  to  make  a  proper 
allowance  for  such  counsel  fees.  It  is  considered  that  the 
subject  of  taxable  costs,  strictly  so  called,  in  a  case  like  this, 
is  wholly  regulated  by  statute.  The  court  below  has  dis- 
cretionary power  to  allow  or  withhold  costs  as  justice  seems 
to  require.  If  allowed  against  the  trustees  they  are  payable 
out  of  the  trust  fund  unless  the  court  otherwise  directs  be- 
cause of  bad  faith  on  the  part  of  such  trustees.  B.  S.  1878, 
sec.  2932.  That  applies  to  all  courts  and  to  the  reasonable 
counsel  fees  of  the  trustees  as  well  as  taxable  costs,  the  latter 
meaning  costs  taxed  according  to  the  statutory  fee  bill.  In 
this  connection,  as  to  the  appeal  to  this  court,  we  are  unable 
to  say  that  the  appellant  trustees  have  been  guilty  of  sucli 
bad  faith  as  should  subject  them,  personally,  to  the  expenses 
of  such  appeal.  Their  costs  and  expenses  here,  therefore, 
will  be  paid  from  the  trust  fund,  but  from  that  part  repre- 
sented by  the  income.  Whether  their  expenses,  including 
counsel  fees  of  the  litigation  below,  shall  be  likewise  paid,  is 
a  matter  that  will  be  left  to  the  court  that  shall  further 
superintend  the  administration  of  the  trust. 
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In  regard  to  granting  counsel  fees  to  the  respondent,  or 
giving  directions  to  the  lower  court  to  do  so,  payable  out  of 
the  trust  fund,  that  is  quite  another  question.  There  is  no 
statute  authorizing  such  a  proceeding  and  no  precedent  for 
it  in  this  court.  The  counsel  fees  of  trustees,  acting  in  good 
faith,  and  costs  taxed  against  them  as  well,  were  always  pay- 
able out  of  the  trust  fund,  because  of  the  injustice  of  making 
them  bear  the  expense,  personally,  of  matters  done  honestly, 
in  a  representative  capacity.  But  it  is  considered  that  coun- 
sel fees  to  others  that  may  be  interested  in  the  trust  fund 
are  not  recoverable,  either  from  the  trustees  personally  or 
out  of  such  fund.  That  was  the  rule  in  chancery  before  the 
Code,  and  there  is  no  statute  changing  it,  nor  any  precedent 
varying  the  old  practice.  Rose  v.  Rose  B.  Asso,  28  N.  Y. 
184;  Daummg  v.  Marshall^  87  N.  Y.  380;  JDevm  v.  PcUchifiy 
26  N.  Y.  441;  Zee  v.  Lee,  39  Barb.  1Y2;  Parsons,  Costs,  132. 
There  are  cases  in  this  court  for  the  construction  of  wills, 
and  contests  as  to  the  validity  of  wills,  where  a  different  rule 
has  been  adopted,  which  we  need  not  review  here.  It  does 
not  apply  to  this  case. 

An  examination  of  respondent's  brief  satisfies  us  that  there 
is  much  unnecessary  matter  in  it.  Costs  for  that  we  limit 
to  $35. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed, costs  to  be  taxed  and  paid  as  indicated. 

Bardeen,  J.,  took  no  part. 


Digitized  by 


Google 


Wis.]  JANUAKY  TERM,  1899.  13 

Hobkirk  t&  The  Phoenix  In&  Ca  of  Hartford,  Conn. 


EoBKiBE,  Appellant,  vs.  Thb  Phoenix  Insurance  Company 
OF  ELabtfokd,  CoiTNEOTiouT,  Eespoiident. 

January  11 — January  SI,  1899, 

Fire  insurance:  Waiver  of  condition  as  to  incumbrances:  Reformation. 

1.  Prior  to  the  enactment  of  oh.  887»  Laws  of  1895,  the  issuance  of  an 

insurance  policy  by  an  agent  with  full  knowledge  of  the  existence 
of  an  incumbrance  on  the  property  was  a  waiver  of  a  condition  in 
the  policy  against  incumbrances,  even  though  the  policy  provided 
that  such  waivers  must  be  in  writing. 

2.  Where  such  a  condition  has  been  so  waived  a  recovery  may  be  had 

on  the  policy  without  its  being  reformed  to  express  the  consent  of 
the  company  to  the  incumbrance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Warham  Pares,  Circuit  Judge.    Affi/rmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
James  J.  Dick^  and  for  the  respondent  on  that  of  CI  E, 
Hooker^  of  counseL 

Cassoday,  C.  J.  The  following  facts  appear  from  the 
record,  and  are,  in  effect,  found  by  the  court:  During  the 
past  four  years  the  plaintiff  has  been  engaged  in  the  mer- 
cantile business  in  Waupun.  The  defendant  was  a  corpora- 
tion organized  imder  the  laws  of  Connecticut,  and  K.  L. 
Oliver  was,  during  that  time,  its  agent.  During  that  time 
it  was  understood  and  agreed,  by  and  between  the  plaintiflP 
and  the  defendant,  through  its  said  agent,  that  when  the 
plaintiffs  insurance  policy  in  the  defendant,  on  his  stock, 
furniture,  ancj  fixtures,  should  expire  another  should  be  is- 
sued, extending  the  one  then  expiring,  and  that  the  defend- 
ant should  keep  the  plaintiff  constantly  insured  against 
damage  by  fire  to  his  stock,  furniture,  and  fixtures  in  the 
sum  of  $2,000.  December  1, 1893,  the  defendant,  in  accord- 
ance with  such  agreement,  issued  and  delivered  to  the 
plaintiff  its  policy  of  insurance  in  the  sum  of  $2,000  against 
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damage  by  fire  for  the  term  of  one  year  from  that  date, — 
$1,800  on  his  stock,  and  $200  on  his  furniture  and  fixtures. 
June  6,  1894,  the  plaintiff  gave  a  chattel  mortgage  to  his 
father,  Robert  Hobkirk,  Sr.,  on  his  stock  of  goods,  furni- 
ture, and  fixtures,  to  secure  an  indebtedness  then  owing  by 
him  to  his  father  and  others,  amounting  to  some  $1,800, 
and  the  same  was  filed  June  12, 1894.  June  5, 1894,  the  de- 
fendant, through  its  agent,  R.  L.  Oliver,  was  informed  of  the 
execution  of  the  chattel  mortgage,  and  was  then  and  there 
requested,  and  then  and  there  agreed,  to  make  an  indorse- 
ment, in  writing,  on  the  policy,  permitting  the  property 
thereunder  insured  to  be  incumbered  by  a  chattel  mort- 
gage, and  making  the  loss,  if  any,  thereunder  payable  to 
Robert  Hobkirk,  Sr.,  as  his  interest  might  appear.  There- 
upon the  defendant  commenced  to  make  the  indorsement  so 
requested  and  so  promised  on  the  policy,  but,  being  misled, 
indorsed  thereon  instead  the  consent  of  the  defendant  to 
the  assignment  of  the  policy  to  Robert  Hobkirk,  Sr.,  and 
then  informed  the  plaintiff  that  he  had  made  the  indorse- 
ment requested  and  promised. 

On  December  19, 1894,  the  defendant,  through  its  agent, 
in  accordance  with  such  understanding  and  agreement  to 
keep  the  property  insured,  without  any  other  or  further  re- 
quest therefor,  and  with  full  knowledge  of  the  existence  of 
the  chattel  mortgage,  and  for  the  purpose  of  extending  the 
policy,  executed  and  delivered  to  the  plaintiff  its  policy  of 
insurance,  wherein  and  whereby  the  defendant  insured  the 
plaintiff  for  the  term  of  one  year  from  December  19, 1894, 
in  the  sum  of  $2,000, —  $1,800  on  his  stock  of  merchandise, 
and  $200  on  his  furniture  and  fixtures, —  and  which  policy 
was  the  regular  standard  fire  insurance  policy  of  the  state 
of  Wisconsin.  Upon  the  delivery  to  the  plaintiff  of  that 
policy,  the  plaintiff  demanded  of  the  defendant  that  an  in- 
dorsement thereon,  in  writing,  as  so  requested  be  made. 
Thereupon  the  defendant  agreed  with  the  plaintiff  that  such 
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provision  in  reference  to  the  chattel  mortgage  should  be  a 
part  of  the  contract  of  insurance  and  policy,  but  it  neglected 
to  make  such  indorsement,  and  informed  the  plaintiff  that 
such  policy  so  issued  was  a  good  and  valid  policy.  The 
plaintiff  had  performed  all  the  conditions  of  such  contract 
of  insurance  by  him  to  be  performed,  and  violated  no  condi- 
tion thereof. 

On  March  12, 1895,  a  fire  occurred,  whereby  the  stock  so 
insured,  valued  at  $5,000,  was  damaged  by  fire  and  smoke 
to  the  amount  of  $700,  and  the  furniture  and  fixtures  were, 
damaged  by  fire  and  smoke  to  the  amount  of  $100.  The 
plaintiff  gave  the  defendant  immediate  notice  of  the  loss. 
March  15, 1895,  the  defendant  inspected  the  loss,  and  duly 
waived  all  further  notice  of  the  loss.  March  27, 1895,  the  de- 
fendant, with  full  knowledge  of  the  existence  of  the  chattel 
mortgage  and  the  terms  and  conditions  of  the  policy,  agreed 
and  promised  to  pay  the  plaintiff  for  the  amount  of  the  loss 
so  sustained  as  claimed  by  the  defendant,  and  continued  to 
recognize  the  policy  as  good  and  valid.  Afterwards  the  de- 
fendant denied  all  liability  under  the  policy,  and  refused  to 
pay  the  loss,  or  any  part  thereof,  and  thereby  waived  the 
further  proofs  of  loss.  There  was  due  to  the  plaintiff  from 
the  defendant,  by  reason  of  such  loss,  the  sum  of  $800,  with 
interest  from  March  27, 1895.  It  was  provided  in  and  by 
the  policy  that,  if  the  subject  of  insurance  should  be  personal 
property,  as  in  this  case,  and  the  same  should  become  incum- 
bered by  a  chattel  mortgage,  then  the  entire  policy  should 
be  void,  unless  otherwise  provided  by  agreement  indorsed 
on  the  policy  or  added  thereto. 

And,  as  conclusions  of  law,  the  court  found,  in  effect,  that 
the  plaintiff  was  entitled  to  have  judgment  reforming  the 
policy  according  to  the  facts  found,  and  that  the  plaintiff 
have  judgment  in  his  favor  against  the  defendant  for  $800, 
and  interest  from  March  27, 1895,  and  for  the  costs  and  dis- 
bursements of  this  action.  From  the  judgment  entered 
thereon  accordingly  the  defendant  brings  this  appeal. 
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It  is  not  only  found  by  the  court,  but  is  virtually  admitted, 
that  at  the  time  the  policy  was  issued,  in  December,  1894, 
the  defendant's  local  agent,  issuing  the  same,  had  full  knowl- 
edge of  the  existence  of  the  chattel  mortgage.  As  the  law 
stood  prior  to  the  standard  policy,  there  can  be  no  question 
but  that  the  issuing  of  the  policy  by  such  agent,  with  such 
knowledge,  was  a  waiver  of  the  condition  in  the  policy 
against  incumbrances.  Renier  v.  Dwellmg  House  Ins.  Co. 
74  "Wis.  94,  and  cases  there  cited;  Bourgeois  v.  Mut.  K  Ins. 
Co.  86  Wis.  402;  Sdbel  v.  N.  W.  Mut.  R.  Asso.  94  Wis.  257; 
De  Witt  V.  Home  Forum  Benefit  OrdeTy  95  Wis.  805.  Ch. 
195,  Laws  of  1891,  was  enacted  for  the  purpose  of  prescrib- 
ing a  written  form  of  policy  which  would  prevent  any 
waiver  of  any  conditions  therein,  except  as  therein  pre- 
scribed. On  the  assumption  that  that  act  was  valid,  this 
<50urt  held,  in  effect,  that  the  conditions  and  provisions  of 
such  standard  policy  were  binding,  and  could  not  be  changed 
nor  waived,  except  in  the  manner  indicated.  Bourgeois  v. 
N.  W.  Nat.  Ins.  Co.  86  Wis.  606.  The  same  rule  has  re- 
cently been  applied  to  the  present "  Wisconsin  Standard  Fire 
Insurance  Policy  "  (ch.  387,  Laws  of  1895,  being  sec.  1941 — 43 
to  1941—65,  Stats.  1898).  Straker  v.  Phenix  Ins.  Co.  101 
Wis.  413.  But  after  the  decision  in  Bourgeois  v.  JV.  W,  Nat. 
Ins.  Co.  86  Wis.  606,  it  was  discovered  that  ch.  195,  Laws 
of  1891,  did  not  prescribe  a  legal  form  of  policy,  but  was  a 
mere  attempt  on  the  part  of  the  legislature  to  delegate  to 
the  insurance  commissioner  legislative  power  to  prescribe 
such  form  of  policy,  and  was  therefore  unconstitutional  and 
void.  Bowling  v.  Lancashire  Ins.  Co.  92  Wis.  63.  And  so, 
notwithstanding  the  provisions  of  ch.  195,  Laws  of  1891,  it 
was  held  in  that  case  that  "  issuance  of  a  policy  after  the 
insured  had  fully  informed  the  agent  as  to  existing  incum- 
brances on  the  property  was  a  waiver  of  a  condition  in  the 
policy  that  it  should  be  void  if  the  property  was  incumbered, 
notwithstanding  a  provision  that  there  should  be  no  waiver 
of  any  of  the  conditions  of  the  policy  unless  such  waiver 
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was  written  upon  or  attached  thereto."  To  the  same  effect, 
Dich  V.  Equitable  F.  <&  M.  Im.  Co.  92  Wis.  46;  Goss  v.  Ag- 
ricultural Ins.  Co.  92  Wis.  233;  McDonald  v.  Fire  Asso.  93 
Wis.  348;  FlaUey  v.  Phenix  Lis.  Co.  95  Wis.  618. 

In  the  case  at  bar,  the  insurance  policy  upon  which  the 
action  was  brought  was  issued  December  19, 1894,  and  the 
fire  and  loss  occurred  March  12,  1895.  Ch.  387,  Laws  of 
1895,  prescribing  the  form  of  the  "Wisconsin  Standard  Fire 
Insurance  Policy,"  did  not  go  into  effect  until  May  1, 1895; 
and  hence  the  case  at  bar  is  not  within  nor  subject  to  that 
enactment.  It  follows  that  the  issuing  of  the  policy  by  the 
defendant's  agent,  with  full  knowledge  of  the  existence  of 
the  chattel  mortgage,  was  a  waiver  of  the  condition  in  the 
policy  against  incumbrances,  mentioned.  Under  the  au- 
thorities cited,  the  reformation  of  the  policy  was  entirely 
unnecessary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

BabdeeN)  J.,  took  no  part. 


ZiKGLEE,  Respondent,  vs.  City  of  West  Bend,  Appellant. 

January  12 — January  31, 1899, 

MunidpaJ  corporations:  Defective  streets:  Notice  of  injury. 

The  failure  of  a  city,  in  constructing  a  street,  to  make  it  reasonably 
safe  for  public  travel  —  in  this  case  the  improper  adjustment  of  the 
cover  of  a  manhole  over  a  catch-basin  by  reason  of  which  such  cover 
slid  out  of  place  when  stepped  on  —  is  not  the  creation  of  a  nuisance 
rendering  the  city  liable  at  common  law  for  injuries  caused  thereby, 
but  is  a  failure  of  duty  rendering  the  city  liable  under  sec.  1839, 
State.  1898,  to  persons  Injured  by  the  insufficiency;  and  the  giving 
of  notice  as  required  by  that  section  is  a  condition  precedent  to  the 
maintenance  of  an  action. 
Vol.  102—2 
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Appeal  from  an  order  of  the  circuit  court  for  Washington 
county:  James  J.  Dick,  Circuit  Judge.    Reversed, 

Action  for  personal  injuries.  The  complaint,  by  appro- 
priate allegations,  states  that  plaintiff  was  injured  without 
fault  on  his  part,  by  falling  into  the  manhole  of  a  catch-basin 
located  in  one  of  the  streets  of  the  defendant  city;  that  the 
cover  of  the  manhole  was  so  improperly  adjusted  that  travel 
over  it  by  persons,  either  in  vehicles  or  otherwise,  was  liable 
to  displace  it  with  injurious  consequences  to  such  persons; 
that  plaintiff  was  injured  in  that  way;  that  while  traveling 
over  the  manhole  he  stepped  upon  the  cover,  causing  it  to 
slide  out  of  its  bed  and  let  him  drop  into  the  manhole, 
thereby  seriously  injuring  him.  The  complaint  contained 
no  allegation  of  notice  to  the  city  of  the  injury,  with  time 
and  place  of  its  occurrence  and  a  description  of  the  insuffi- 
ciency or  want  of  repair  of  the  street  causing  it,  except  of  a 
notice  served  some  two  months  after  the  injury.  The  de- 
fendant demurred  to  the  complaint  for  want  of  facts  stated 
therein  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  P.  O^Meara  and 
H.  R,  BuUerfield^  and  oral  argument  by  P.  O^Mea/ra. 

For  the  respondent  there  was  a  brief  by  Barney  ds  Kuech- 
enmeister^  and  oral  argument  by  O.  A,  Euechenmeister.  They 
argued,  inter  alia^  that  the  cause  of  the  injury  was  a  nuisance, 
and  no  notice  was  necessary  to  make  the  city  liable.  Hughes 
V.  Fond  du  Zac,  73  Wis.  380-382;  IdtOe  v.  Madison^  42  Wis. 
643 ;  Harper  v.  MikooMJcee^  30  Wis.  365 ;  King  v.  Oshkosh^ 
75  Wis.  519;  Stdtz  v.  Waueau,  88  Wis.  618;  Stephani  v. 
ManitowoCy  89  Wis.  467. 

Marshall,  J.  This  is  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  be- 
cause of  failure  by  the  defendant  city  to  perform  its  stat- 
utory duty  of  making  the  city  street,  where  the  injury 
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occurred,  reasonably  safe  for  public  travel.  There  is  no 
common-law  liability  in  such  a  case,  and  none  under  the 
statute  except  upon  compliance  with  all  the  conditions  pre- 
scribed therein.  This  court  has  often  said  that,  the  right 
being  statutory,  it  is  competent  to  attach  such  conditions  to 
it  as  in  legislative  wisdom  may  be  deemed  proper.  How- 
ever burdensome  such  conditions  may  be,  the  claimant  for 
compensation  for  injuries  has  no  good  reason  to  complain, 
for  without  the  statute  he  would  be  entirely  remediless.  In 
Danids  v.  liadney  98  Wis.  649,  the  subject  will  be  found 
fully  discussed. 

Sec.  1339,  Stats.  1898,  provides  that  no  action  shall  be 
maintained  to  recover  damages  caused  by  the  insufficiency 
or  want  of  repair  of  a  street  in  any  city,  unless,  within 
fifteen  days  after  the  occurrence  of  the  event  causing  the 
injury,  a  notice  in  writing,  signed  by  the  party,  his  agent 
or  attorney,  shall  be  given  to  the  mayor  or  city  clerk  of  the 
city  against  which  the  damages  are  claimed,  stating  the 
place  where  and  time  when  the  injury  occui^red,  and  de- 
scribing generally  the  insufficiency  or  want  of  repair  which 
occasioned  it,  and  that  satisfaction  therefor  is  claimed  of 
such  city.  The  complaint  in  this  action  shows  that  notice 
of  plaintiffs  claim  was  not  given  to  the  city  till  long  after 
the  expiration  of  the  statutory  period,  hence  it  fails  to  state 
a  cause  of  action.  The  point  involved  has  often  been  dis- 
cussed by  this  court,  and  very  recently  in  Danids  v.  Hacine, 
mpra. 

Counsel  for  respondent  contend  that  the  statutory  require- 
ment for  a  notice  referred  to  does  not  apply  to  injuries 
caused  by  defects  in  the  original  construction  of  a  street, 
and  cite  cases  in  this  court  where  it  has  been  held  that  a 
municipality  is  responsible  the  same  as  a  private  individual 
for  an  improper  obstruction  placed  in  a  street,  constituting  a 
nuisance.  Hughes  v.  Fond  du  Lac^  73  Wis.  380,  is  referred 
to,  where  a  roller  was  left  in  the  street;  also  LitOs  v.  Modi- 
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son^  42  "Wis.  643,  where  the  city  licensed  a  street  exhibition 
of  wild  animals.  That  rule  applies  only  to  the  doing  of 
something  which  the  city  has  no  right  to  do,  rendering  a 
street  or  highway  dangerous  for  public  travel,  not  a  failure 
to  do  properly  what  a  city  has  a  right  to  do.  It  may  lay 
out  and  open  a  street  for  public  travel  and  place  in  the  street 
those  things  which  legitimately  belong  there,  such  as  cross- 
walks, sewers,  and  catch-basins  with  manholes.  The  failure 
to  render  the  street  as  so  constructed  reasonably  safe  for 
public  travel  is  not  the  creation  of  a  nuisance,  but  a  failure 
of  duty,  rendering  the  city  liable  to  persons  injured  by  the 
insufficiency,  under  sec.  1339  of  the  statutes.  The  act  of  a 
municipality  resulting  in  the  creation  of  a  nuisance,  and  the 
failure  to  make  a  street  reasonably  fit  for  public  travel  or  to 
keep  it  in  a  proper  state  of  repair  after  the  original  construc- 
tion, are  sufficiently  distinct  that  no  great  difficulty,  it  would 
seem,  need  be  experienced  in  distinguishing  when  a  claim 
for  damages  falls  under  sec.  1339  and  when  not.  In  the  one 
case  the  street  is  obstructed  or  made  unsafe  by  some  act  of 
the  municipality  of  commission  or  omission,  not  connected 
with  its  construction  or  repair;  in  the  other  the  insufficiency 
grows  out  of  the  unsafe  construction  of  the  street  or  the  in- 
sufficient repair  of  it. 

Stephani  v.  Mcmitowoc^  89  Wis.  467,  is  confidently  referred 
to  by  respondent.  Possibly  the  learned  trial  court  was  mis- 
led as  to  what  is  there  decided.  The  defect  complained  of 
related  to  the  original  preparation  of  the  street  for  public 
travel  in  that  it  was  alleged  there  were  no  proper  safe- 
guards provided  to  prevent  people  from  walking  into  an  open 
drawbridge.  The  court  said,  previous  notice  of  the  defect 
was  not  requisite  to  charge  the  city  with  damages  to  a  per- 
son injured  thereby.  That  remark  was  not  made  with  ref- 
erence to  notice  of  the  injury  under  sec.  1339,  but  notice  of 
the  existence  of  the  defect  itself  prior  to  the  injury.  It  was 
the  statement  of  a  familiar  principle  of  law  that,  while  no- 
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tice,  actual  or  constructive,  of  want  of  repair  of  a  street, 
must  be  brought  home  to  a  public  corporation  in  order  to 
charge  it  with  damages  for  an  injury  caused  thereby,  no 
such  notice  is  required  where  the  defect  is  in  the  original 
construction.  In  the  latter  case,  knowledge  on  the  part  of 
the  city  is  conclusively  presumed.  Boltz  v.  SicUwanj  101 
Wis.  608.  *  Notice  of  the  injury,  with  the  time  and  place  of 
it,  with  a  description  of  the  insufficiency  or  want  of  repair 
of  a  street,  comes  after  the  injury  occurs,  and  to  enable  the 
officers  of  the  municipality  to  investigate  the  occurrence 
while  it  is  fresh.  Notice  of  the  defect  in  a  street,  charging 
the  municipality  with  actionable  negligence,  when  required 
at  all,  comes  before  the  injury  a  sufficient  length  of  time  to 
enable  the  proper  officers,  by  the  exercise  of  reasonable  dili- 
gence, to  remedy  the  insufficiency.  It  must  appear  clearly, 
without  further  discussion  of  the  matter,  that  the  learned 
circuit  judge  and  counsel  for  respondent  misapprehended 
Stepkani  v.  Mcmitowoc.  It  has  no  application  to  this  case 
whatever. 

By  the  Cov/rt —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  sustain  the  demurrer 
to  the  complaint. 

Sardebn,  J.,  took  no  part. 


The  Plano  MANUFAcrruBiNG  Company,  Respondent,  vs.  Berg- 
mann, Appellant.  . 

January  12— January  SI,  1899, 

Fraud:  CanfldenHal  relations:  Burden  of  proof:  Sale  of  chattels:  Spe- 
cial verdict:  Instnictions  to  jury:  Evidence:  Immaterial  errors. 

1.  Proof  that  the  agent  with  whom  the  defendant  contracted  for  the 
purchase  of  a  harvester  was  a  man  with  whom  the  defendant 
had  traded  for  years  and  in  whose  integrity  and  business  standing 
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he  had  confidence,  is  not  sufficient  to  raise  a  presumption  of  a  con- 
fidential relation,  which  would  shift  the  burden  of  proof  as  to  fraud 
in  the  transaction  from  the  defendant  to  the  plaintlfiL 

2,  Instructions  to  the  effect  that  a  party  who  procures  the  execution 
by  another  of  a  contract  by  fraud  and  misrepresentation  cannot 
then  bar  a  defense  thereto,  on  the  ground  that  the  other  party  has 
been  ignorant  or  negligent,  are  field  to  have  been  properly  refused 
as  inapplicable  to  any  of  the  questions  submitted  f ob  a  special  ver> 
diet,  although  they  might  have  been  proper  and  applicable  had 
there  been  a  general  verdict;  and  they  were  rendered  wholly  im- 
material by  a  finding  of  the  jury  that  the  oontiaot  in  suit  was  not 
so  procured. 

&  A  finding  in  a  special  verdict  that  the  agent  of  the  vendor  of  a 
binder  agreed  that  if  on  trial  it  did  not  suit  the  vendee  he  might 
return  it  without  notice,  is  not  inconsistent  with  a  finding  that  the 
agent  did  not  mislead  the  vendee  as  to  the  contents  of  a  written 
order  signed  by  the  latter,  by  the  terms  of  which  written  notice 
and  an  opportunity  to  remedy  defects  were  to  be  given  before  the 
binder  could  be  returned. 

4  An  error  in  not  permitting  a  witness  to  be  fully  orosfrexamined  is 
cured  by  permitting  an  exhaustive  cross-examination  on  the  same 
subjects  when  he  reappeared  in  rebuttal 

6.  In  an  action  upon  a  written  contract  for  the  sale  of  a  binder  the 
court  properly  sustained  an  objection  to  a  question,  asked  of  the 
purchaser,  as  to  what  the  bargain  was;  and  such  ruling  was  not  a 
refusal  to  permit  the  purchaser  to  testify  as  to  representations 
made  to  him  by  the  vendor's  agent  before  and  at  the  time  the  con- 
tract was  signed. 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  C.  A.  Chbistiansen,  Judge.    Affirmed. 

The  defendant  signed  a  written  order  for  a  harvester, 
containing  a  warranty  of  material  and  workmanship,  and 
providing  that,  if  the  machine  did  not  work  well,  he  should 
give  written  notice  to  the  plaintiff,  at  Chicago,  stating 
wherein  it  failed,  and  allow  reasonable  time  to  remedy  the 
alleged  defect,  and  that,  if  the  machine  could  not  be  made 
to  do  the  work,  it  should  be  returned  to  the  agent  and  a 
new  machine  given  in  its  place,  or,  in  the  option  of  the 
seller,  purchase  price  refunded.    The  machine  was  not  sat- 
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isfactory  to  the  defendant,  but  he  gave  no  written  notice, 
thoQgh  he  did  inform  the  agent  at  Hastisford,  who  made 
an  effort  to  operate  the  machine  (as  to  the  success  of  which 
the  evidence  is  conflicting),  whereupon  the  defendant  re- 
turned the  machine  to  the  agent,  and  refused  to  pay  for  it. 
Claim  was  made  by  the  defendant  that  he  was  misled  as  to 
the  terms  of  the  written  agreement,  which,  being  in  Eng- 
lish, he  was  unable  to  read.  The  jury,  by  special  verdict, 
found  that  the  agreement  was  read  and  fairly  explained  to 
him  by  the  agent,  and  that  the  purchase  was  not  induced 
by  any  misrepresentation  of  the  agent;  that  the  machine 
satisfied  the  warranty;  that  the  defendant  failed  to  comply 
with  the  terms  thereof,  in  not  giving  written  notice  as  there 
required  and  not  allowing  the  seller  reasonable  time  to  get 
to  the  machine  and  remedy  its  defects;  and  that  he  did  not 
give  the  machine  a  fair  triial.  They  also  found,  in  answer 
to  the  fifth  question,  that  the  defendant  and  plaintiff's  agent 
agreed  that,  if  the  binder  on  trial  did  not  suit  the  defend- 
ant, he  might  return  it  without  further  notice.  Plaintiff 
recovered  judgment,  from  which  this  appeal  is  taken.  Sev- 
eral errors  are  assigned,  which  are  stated  in  the  opinion. 

M.  L.  Luech^  for  the  appellant. 

Daniel  H.  Orady^  for  the  respondent 

Dodge,  J.  The  errors  principally  relied  on  by  the  appel- 
lant are,^r«^,  that  the  court  instructed  the  jury  that  the 
burden  of  proof  was  on  the  defendant  to  show  misrepre- 
sentations or  fraud  in  inducing  him  to  enter  into  the  con- 
tract; second^  that  the  court  erred  in  refusing  to  instruct  the 
jury  that,  if  the  plaintiff  procured  the  making  of  the  writ- 
ten contract  by  fraud  or  misrepresentation,  it  would  be  no 
defense  that  the  defendant  did  not  exercise  due  care  and 
intelligence  to  inform  himself  as  to  its  contents;  thirdly^ 
the  refusal  to  set  aside  the  verdict  for  the  reason  that  the 
same  was  inconsistent. 
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1.  The  rule  that  one  who  alleges  misrepresentation  or 
fraud  bears  the  burden  of  proof  is  too  well  established  to 
need  discussion.  Indeed,  the  appellant  concedes  it  generally, 
but  seeks  to  invoke  the  exception  that,  where  a  relationship 
of  trust  and  confidence  is  established,  the  burden  then  shifts 
to  the  other  party.  No  such  case  is  here  shown  by  the  evi- 
dence, however,  which  merely  discloses  that  the  agent  was 
a  hardware  and  machinery  dealer,  with  whom  the  defend- 
ant had  traded  for  many  years,  and  in  whose  integrity  and 
business  standing  he  had  confidence.  It  appears  that  they 
met  on  the  ordinary  basis  of  buyer  and  seller  of  farm  ma- 
chinery. From  such  relations  as  these  no  inference  can  be 
drawn  of  that  trust  or  confidence  which  constitutes  this  ex- 
*ception. 

2.  The  instructions  requested  by  the  fifth  and  sixth  assign- 
ments of  error  are  to  the  effect  that  a  party  who  procures 
the  execution  by  another  of  a  contract  by  fraud  and  misrep- 
resentation cannot  then  bar  a  defense  thereto,  on  the  ground 
that  the  other  party  has  been  ignorant  or  negligent.  Such 
instructions  might  have  been  proper  and  applicable  in  the 
event  of  a  general  verdict,  but  they  had  no  application  to 
any  of  the  questions  submitted  by  the  special  verdict.  Fur- 
ther than  this,  they  were  rendered  wholly  immaterial  by  the 
finding  of  the  jury  that  the  hypothesis  of  fraud  or  misrepre- 
sentation in  procuring  the  written  instrument  had  no  exist- 
ence in  this  case. 

3.  The  answer  to  the  fifth  question  is  not,  as  urged  by  the 
defendant,  inconsistent  with  the  rest  of  the  verdict.  That 
question,  answered  in  the  aflBrmative,  is:  "Did  the  defend- 
ant and  the  plaintiflTs  agent  Zilisch  agree  that  if  the  binder, 
upon  trial  thereof,  did  not  suit  the  defendant,  he  might  re- 
turn it  without  notice? "  The  rest  of  the  verdict  merely 
negatives  the  claim  that  that  agent  misled  the  defendant  as 
to  the  contents  of  the  written  instrument  signed  by  him, 
and  is  not  necessarily  inconsistent  with  the  making  of  such 
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an  agreement  as  the  fifth  question  contemplates.  Such  an 
agreement  might  have  been  made  before  the  execution  of  the 
writing,  and  still  the  plaintiflP  might  have  signed  the  latter 
with  full  knowledge  of  its  contents;  or,  if  made  after  the 
writing,  it  would  still  be  consistent  with  a  full  understand- 
ing of  the  paper  at  the  time  it  was  signed.  It  appears,  how- 
ever, that  the  only  evidence  offered  by  the  defendant  of  any 
such  agreement  rather  tends  to  establish  an  individual  prom- 
ise on  the  part  of  the  agent  personally,  and  not  for  his  prin- 
cipal, the  plaintiff,  that  the  machine  might  be  returned  to 
Jiim,  and  should  be  his,  if  not  satisfactory  to  defendant;  and 
the  jury  might  well  have  understood  the  fifth  question  as 
applying  to  such  promise.  The  verdict  of  a  jury,  when  sus- 
tained by  the  trial  court,  is  entitled  to  the  most  favorable 
construction  warranted  by  the  record. 

The  other  assignments  of  error  hardly  need  notice.  The 
instructions  objected  to  in  the  third  and  fourth  assignments 
were  correct,  the  question  whether  the  plaintiff's  agent  had 
in  fact  misrepresented  the  terms  of  the  written  agreement 
having  been  properly  submitted  to  the  jury.  Fuller  v,  Mad- 
ison Mut  Ins,  Co.  36  Wis.  599;  Petty  place  v.  Choton  B.  <& 
Mfg.  Co.  103  Mich.  155. 

The  error,  if  there  was  any,  in  refusing  cross-examination 
of  the  plaintiff's  witness  Zilisoh  when  first  upon  the  standi 
was  fully  cured  by  permitting  an  exhaustive  cross-examina- 
tion upon  the  same  subjects  when  he  reappeared  in  rebuttaL 

The  court  did  not,  as  asserted  in  the  eighth  assignment  of 
error,  refuse  to  permit  the  defendant  to  testify  as  to  repre- 
sentations made  to  him  by  the  plaintiff's  agent  at  and  be- 
fore signing  the  contract.  The  objection  sustained  at  the 
place  indicated  was  to  a  question,  "  What  was  the  bargain 
which  you  had  with  Mr.  Zilisch  in  regard  to  that  binder?  " — 
clearly  objectionable,  as  calling  for  oral  testimony  of  an 
agreement  which  had  been  reduced  to  writing. 

Equally  incorrect  is  the  assertion  of  the  ninth  assignment 


Digitized  by 


Google 


4 

26  SUPREME  COURT  OF  WISCONSIN.         [102 

Stapleton  ts.  Brannan. 

of  error  that  the  court  refused  to  permit  the  defendant  to 
testify  as  to  whether  or  not  he  rdied  upon  the  statements 
made  him  by  the  plaintiff's  agent.  It  appears  that  the  ob- 
jection sustained  was  to  allowing  defendant  to  testify  as  to 
what  he  {hougTvt,  That  being  withdrawn,  he  was  allowed 
to  testify  that  he  did  depend  and  rely  upon  the  statements 
of  the  agent. 

No  other  errors  were  insisted  on  in  argument,  and  we  find 
none. 

By  the  Cowt — Judgment  affirmed. 

Babdeek,  J.,  took  no  part 


Stapleton,  Appellant,  vs.  Bsannan,  Respondent 

January  12 — January  SI,  1899. 

Fraudulent  conveyances:  Gifts  in  trust 

A  debtor  made  a  Tolnntary  transfer  of  aU  his  personalty  to  his  wife, 
and  at  the  same  time  a  voluntary  conyeyance  to  her,  through  a 
third  person,  of  aU  his  realty,  by  a  deed  stating  that  the  conveyance 
was  made  subject  to  the  reasonable  and  necessary  support  of  such 
debtor,  and  that  the  same  was  intended  to  be  and  remain  a  lien 
upon  said  premises  during  his  life.  Held,  that  the  two  conveyances 
must  be  construed  together  as  one  act,  and  were,  within  the  mean- 
ing of  sec.  2306,  Stats.  1898,  gifts  in  trust  for  the  person  making  the 
same,  and  as  such  were  void  as  against  creditors. 

Appeal  from  a  judgment  of  the  county  court  of  "Waukesha 
county:  M.  S.  Griswold,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Byan  dk  Mertoriy 
and  oral  argument  by  T.  E.  Bycm. 

For  the  respondent  there  was  a  brief  by  William  Fleming^ 
attorney,  and  Anthony  B.  Rogan^  of  counsel,  and  oral  argu- 
ment by  Mr.  Fleming. 
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Cassoday,  C.  J.  This  is  an  action  of  replevin  to  recover 
sixteen  cows  taken  by  the  defendant,  as  city  marshal,  on  an 
execution  against  the  plaintiff's  husband,  John  Stapleton, 
Sr.,  issued  upon  a  judgment  recovered  against  him  Decem- 
ber 4,  1897,  for  $142.29,  in  favor  of  one  James  0.  Ward. 
The  defendant,  as  such  officer,  justified  under  such  judgment 
and  execution,  and  alleged  and  claimed,  in  effect,  that  the 
cows  were  the  property  of  the  plaintiff's  husband,  and  raised 
on  his  farm.  At  the  close  of  the  trial  the  court  directed  a 
verdict  in  the  usual  form  in  such  cases  in  favor  of  the  de- 
fendant, and  that  he  was  entitled  to  a  return  of  the  prop- 
erty; that  his  special  interest  therein  was  of  the  value  of 
$170,  and  his  damages  for  the  taking  and  withholding  thereof 
six  cents.  From  the  judgment  entered  thereon  accordingly 
the  plaintiff  brings  this  appeal. 

It  is  undisputed  that  the  judgment  in  favor  of  Ward  was 
on  an  indebtedness  which  had  been  incurred  mostly  on  and 
prior  to  December  29, 1882.  It  is  conceded  that  on  that  day 
John  Stapleton  owned  a  farm  of  160  acres  of  land,  subject 
to  a  mortgage  of  $1,800,  and  a  large  amount  of  personal 
property  on  the  laud,  including  ^veral  cows,  from  which 
the  cows  in  question  descended;  that  December  30,  1882, 
John  Stapleton  and  wife  conveyed  the  farm  to  one  Jewett, 
and  that  Jewett  at  the  same  time  conveyed  the  farm  to  the 
plaintiff;  that  such  conveyances  were  recorded  at  that  time ; 
that  each  recited  a  consideration  of  $7,000,  but  that  no  con- 
sideration whatever  was  paid,  each  being  a  voluntary  convey- 
ance; that  the  conveyance  from  Jewett  to  the  plaintiff  con- 
tained this  provision :  "  This  conveyance  is  made  subject  to  the 
reasonable  and  necessary  support  of  one  John  Stapleton,  of 
the  said  town  of  Merton,  which  is  hereby  intended  to  be  and 
remain  a  lien  upon  said  premises  during  his  life,  and  which  the 
said  party  of  the  second  part  agrees  to  fulfill  and  perform  as 
part  of  the  conditions  of  this  obligation; "  that  the  convey- 
ance from  John  Stapleton  and  wife  to  Jewett  contained  a 
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similar  provision ;  that  at  the  time  of  the  execution  and  deliv- 
ery of  such  conveyances  John  Stapleton  conveyed  all  his  per- 
sonal property —  being  of  the  value  of  about  $1,200,  including 
cows  from  which  the  cows  in  question  descended  —  to  the 
plaintiff  by  bill  of  sale  or  chattel  mortgage,  reciting  a  consid- 
eration of  $1,200,  but  that  there  was  no  consideration  there- 
for, the  same  being  voluntary;  that  the  plaintiff  filed  the 
chattel  mortgage  or  bill  of  sale  in  the  town  clerk's  oflSce  as 
a  chattel  mortgage  for  $1,200,  January  3, 1883. 

The  chattel  mortgage  or  bill  of  sale  and  the  two  deeds 
must  be  taken  together,  and  construed  as  one  instrument, 
for  the  purpose  of  determining  the  character  of  the  transac- 
tion and  the  intention  of  the  parties.  GUlmann  v.  Ilenry^ 
53  Wis.  468;  Seveinn  v.  Rueckerick^  62  Wis.  1;  Herbst  v. 
Lowe^  65  Wis.  320;  Winner  v.  Hoyt^  66  Wis.  234;  Beckman 
V.  Beckmcm^  86  Wis.  659.  Being  one  paper  in  law,  they 
must  either  stand  or  fall  together  at  law.  Id.  The  sub- 
stance of  the  transaction  manifestly  was  that  December  30, 
1882,  John  Stapleton,  while  indebted  to  Ward  and  others, 
voluntarily  and  without  any  consideration  conveyed  and 
transferred  all  of  his  property,  both  real  and  personal,  to 
his  wife,  the  plaintiff,  with  the  reservation  or  condition 
quoted  above,  to  the  effect  that  such  conveyances  and  trans- 
fers should  be  subject  to  his  reasonable  and  necessary  sup- 
port, which  was  thereby  intended  to  be  and  remain  a  lien 
upon  the  premises  conveyed  during  his  lifetime,  and  which 
the  plaintiff  thereby  agreed  to  fulfill  and  perform  as  a  part 
of  the  conditions  of  such  obligation.  The  question  recurs 
whether  such  conveyances  and  transfers  upon  such  condi- 
tions or  with  such  reservations  are  valid  or  invalid.  The 
statute  declares  that "  all  deeds  of  gift,  all  conveyances,  and 
all  transfers  or  assignments,  verbal  or  written,  of  goods, 
chattels,  or  things  in  action,  made  in  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void  as  against  the  credit- 
ors, existing  or  subsequent,  of  such  person."    Stats.  1898, 
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sec.  2306.  Under  this  statute,  this  court  has  held  that, "  where 
an  insolvent  debtor  conveys  land  as  a  mere  gift,  in  trust  for 
his  own  benefit,  the  conveyance  is  void  as  against  creditors, 
whether  the  grantee  does  or  does  not  know  of  the  insolvr 
ency."  Mcmseau  v,  MtceUer,  45  Wis.  430.  So  it  has  been 
held  that  "  a  conveyance  of  land  and  personal  property  by 
a  father  to  his  son  upon  condition  that  the  son  give  to  the 
parents  one  half  of  the  buildings  and  one  half  of  all  the  crops 
raised  on  the  land  during  their  lives,  and  one  third  of  the 
avails  of  the  land  to  the  survivor  of  them,  that  he  pay  cer- 
tain sums  to  his  sister  and  brother  after  the  death  of  the 
parents,  and  that  he  pay  a  mortgage  upon  the  land,  is  held 
to  have  created  a  trust  in  the  property  for  the  maintenance 
of  the  parents  and  the  payment  of  the  sums  specified,  and 
to  have  been  void,  under  sec.  2306,  R.  S.  [1878],  as  against 
the  creditors  of  the  father."  Severin  v.  Rueckerick^  62  Wis.  1. 
So  it  has  been  held  that "  voluntary  conveyances  by  a  judg- 
ment debtor  to  a  third  person  of  substantially  all  her  prop- 
erty not  exempt  from  execution,  upon  a  trust  and  benefit 
reserved  to  her,  are  fraudulent  as  a  matter  of  law."  Faber 
V.  Mat^,  86  Wis.  370.  See,  also,  Grcmt  i>.  Lewis,  14  Wis.  487. 
Under  these  adjudications  we  must  hold  the  conveyances 
void  in  law  as  against  creditors. 

By  the  C(mrt. —  The  judgment  of  the  county  court  of 
Watikesha  county  is  aflirmed. 

Babdeen,  J.,  took  no  part. 
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Maldaner,  Appellant,  vs.  Smith  and  others,  Respondents. 

January  12 — January  SI,  1899. 

(1, 2)  BUU  and  notes:  Interlineations:  Presumptions  as  to  fraud, 
(3-5)  Transactions  with  person  since  deceased:  Witnesses:  Removal 
of  incompetency:  Depositions. 

li  The  mere  existence  of  an  interlineation  in  a  note  raises  no  presump- 
tion of  a  fraudulent  or  unauthorized  alteration.  In  the  absence  of 
some  indication  other  than  the  interlineation  itself,  the  presump- 
tion is  that  it  was  made  before  delivery  of  the  paper. 

2.  Where  an  interlineation  in  a  note  exists,  but  the  instrument  appears 
to  have  been  written  all  at  the  same  time,  by  the  same  hand  and 
with  the  same  ink,  the  presumptions  are  against  a  forgery,  and  in 
the  absence  of  clear  and  satisfactory  evidence  to  the  contrary  such 
presumptions  should  prevail 

a  The  incompetency  of  a  party  under  sec.  4070,  R.  S.  1878,  to  testify  as 
to  personal  transactions  between  himself  and  one  whom  he  claims 
to  have  been  the  agent  of  the  adverse  party,  is  not  removable  by 
the  examination  of  such  party  otherwise  than  as  a  witness  at  the 
instance  of  such  adverse  party  and  the  introduction  of  such  exam- 
ination in  evidence  by  such  party  in  his  own  behalf. 

4  The  incompetency  of  a  party  to  testify  imder  sea  4070,  R.  S.  1878,  is 
removable  only  by  the  conduct  of  the  adverse  party  in  the  manner 
indicated  in  such  section.  The  door  for  such  party  to  testify  is 
closed  by  the  statute  against  any  effort  of  his  to  open  it  The  ad- 
verse party  must  open  the  door,  if  opened  at  alL 

6.  The  mere  taking  of  a  deposition  does  not  make  it  evidence  for  either 
party.    Though  it  may  be  offered  by  either,  when  offered  it  is  the 
evidence  of  the  party  offering  it,  regardless  of  at  whose  instance  it 
was  taken. 
[Syllabus  by  Mabshat.t^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Heversed. 

Action  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  a  note  of  $2,000  and  the  interest  thereon.  Defend- 
ant George  W.  Smith  was  the  mortgagor  and  W.  T.  Eambusch 
the  payee.  Plaintiff  became  the  owner  of  the  note  and 
mortgage  for  value  before  maturity,  the  title  having  been 
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duly  transferred  by  indorsement  of  the  note  and  delivery  of 
the  same,  with  a  proper  assignment  of  the  mortgage.  The 
property  passed  first  to  Henry  Maldaner.  He  subsequently 
died,  and  his  executors  transferred  the  property  to  the  plaint- 
iff. The  note  was  in  form  negotiable,  but  the  words  "  or 
order,"  at  the  proper  place,  were  interlined,  though  there 
was  nothing  in  the  appearance  of  the  note  indicating  that 
the  interlineation  was  not  made  at  the  time  it  was  signed 
or  delivered  to  Eambusch. 

The  complaint  was  in  due  and  legal  form.  The  maker  of 
the  note  and  his  wife,  Addis  E.  Sndthy  answered  the  com- 
plaint, admitting  under  oath  the  execution  of  the  note,  set- 
ting it  out  verbatim  as  it  appeared  when  introduced  in 
evidence  in  the  case.  At  the  opening  of  the  trial  the  answer 
was  amended  so  as  to  deny  the  execution  of  the  note  de- 
scribed in  the  complaint,  but  admit  the  execution  of  one 
similar  in  all  respects,  except  as  to  the  words  "  or  order.'^ 
The  effect  of  the  answer  was  to  deny  the  execution  of  a  ne- 
gotiable note.  The  answer  further  alleged  that  Eambusch 
was  the  agent  of  the  owner  of  the  note  and  mortgage  up  to 
the  time  it  was  fully  paid,  and  that  such  payment  was  made 
to  such  agent  without  notice  that  he  was  not  the  owner  of 
the  note.  The  questions  litigated  were  whether  the  note 
was  negotiable  when  delivered  to  Eambusch,  whether  it  was 
thereafter  changed  by  interlining  the  words  "  or  order,"  and 
whether  Eambusch  received  payments  on  the  note  from  the 
maker,  as  agent  for  the  owner.  No  payments  were  made 
except  those  admitted  in  the  complaint,  other  than  pay- 
ments claimed  to  have  been  made  to  Eambusch  as  agent, 
which  never  reached  the  owner  of  the  note  and  mortgage. 

When  the  note  was  offered  in  evidence  the  court  ruled  as 
a  matter  of  law  that  it  was  incumbent  on  the  plaintiff  to 
satisfactorily  explain  by  evidence  aliunde  the  interlineation 
of  the  words  "  or  order,"  though  there  was  nothing  appear- 
ing on  the  face  of  the  paper  to  cast  suspicion  upon  it  except 
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— 

the  fact  of  the  interlineation.  It  appeared  to  be  all  in  the 
same  handwriting  and  to  have  all  been  written  at  the  same 
time,  with  the  same  ink.  It  was  received  in  evidence  upon 
the  original  answer  being  offered  in  evidence. 

The  examination  of  George  W.  Smith  at  the  instance  of 
plaintiff,  otherwise  than  as  a  witness  under  the  statute,  was 
received  in  evidence  against  objection.  Such  objection  was 
particularly  directed  to  that  part  of  the  examination  relat- 
ing to  transactions  between  Smith  and  Eambusoh,  the  latter 
having  died  before  the  trial.  Upon  the  theory  that  the  ex- 
amination of  SmAth  otherwise  than  as  a  witness,  and  its 
reception  in  evidence  in  his  behalf,  removed  his  incompe- 
tency to  testify  as  to  transactions  between  himself  and  the 
deceased  Kambusch,  he  was  permitted  against  objection  to 
give  such  testimony,  which  included  a  relation  of  the  mak- 
ing of  various  payments  to  the  deceased,  including  the  final 
payment,  and  of  obtaining  receipts  therefor,  and  of  the  final 
surrender  to  Smith  of  what  purported  to  be  the  note,  but 
which  was,  in  fact,  a  copy,  with  a  portion  torn  out  where 
the  words  "or  order"  occur  in  the  original.  The  mortgage 
was  not  surrendered  at  the  time  the  final  payment  was  made, 
and  no  inquiry  for  the  same  was  made.  Smith  being  satisfied 
with  the  statement  of  Rambusch  that  he  had  destroyed  the 
mortgage  and  satisfied  it  of  record.  There  was  no  proof  of 
payments  other  than  those  admitted  in  the  complaint,  ex- 
cept by  the  testimony  of  Smithy  as  before  indicated. 

Smith  testified  that  the  words  "  or  order  "  were  not  in  the 
note  when  he  signed  it;  that  he  then  knew  the  significanoe 
of  such  words;  that  it  was  the  first  note  he  ever  gave  and 
he  remembered  that  when  he  signed  it  he  thought  the  omis- 
sion of  such  words  would  prevent  Kambusch  from  sell- 
ing the  note;  that  all  payments  were  made  to  Eambusch 
without  any  demand  being  made  therefor.  He  explained 
the  circumstance  of  his  signing  the  answer  admitting  the 
execution  of  the  note  with  the  words  "  or  order  "  in  it,  by 
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saying  that  lie  was  hurried  up  and  did  not  read  the  answer 
carefully.  CharUa  H.  Smith,  a  brother  of  the  defendant 
George,  corroborated  the  latter  as  to  there  being  no  inter- 
lineation in  the  note  when  it  was  executed.  He  said  he  had 
no  object  but  that  of  curiosity  in  examining  the  note,  and 
that  nothing  had  occurred  since  its  execution  to  call  the 
subject  to  his  attention ;  that  when  the  note  was  made  he  had 
not  the  slightest  interest  in  knowing  the  form  of  the  note, 
or  in  remembering  it. 

The  court  found  that  the  instrument  was  nonnegotiable 
when  delivered  to  Rambusch;  that  the  words  "or  order" 
were  interlined  therein  without  the  knowledge  or  consent  of 
the  maker,  after  such  delivery;  that  it  was  fully  paid  to  Ram- 
busch according  to  its  terms  before  the  action  was  com- 
menced, and  without  notice  on  the  part  of  the  maker  of  its 
transfer  to  a  third  person.  As  a  conclusion  of  law  the  court 
found  that  both  the  note  and  mortgage  were  void  and 
that  defendants  were  entitled  to  judgment.  Judgment  was 
entered  accordingly,  and  plaintiff  appealed,  proper  excep- 
tions to  the  findings  of  fact  having  been  filed  to  preserve 
for  review  the  questions  discussed  and  decided  in  the  opin- 
ion. 

For  the  appellant  there  was  a  brief  by  Qicarlea,  Spenee  dk 
Quarles  and  George  Lmea,  and  oral  argument  by  Mr.  Lines, 

For  the  respondents  there  was  a  brief  hjMalone  &  Bachr 
hvber,  and  oral  argument  by  J.  E.  Malone. 

Mabshall,  J.  The  most  important  question  for  consider- 
ation on  this  appeal  is,  Did  the  court  err  in  finding  that 
the  words  "or  order"  were  interlined  in  the  note  after  its 
delivery  to  Rambusch,  and  without  the  knowledge  or  con- 
sent of  the  maker?  That  being  a  question  of  fact,  the  de- 
termination of  it  by  the  trial  court  cannot  be  disturbed  unless 
contrary  to  the  clear  preponderance  of  the  evidence;  but  in 
reaching  a  conclusion,  some  rules  which  are  well  settled 
Vol*  103—8 
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must  be  taken  into  consideration.  First,  is  the  rule  that  he 
who  alleges  fraud  must  establish  it  by  clear  and  satisfactory- 
evidence.  Only  reasonable  certainty  of  the  existence  of  the 
fact  is  required,  the  same  as  in  case  of  any  other  fact  in  a 
civil  action.  Nevertheless  the  presumption  of  innocence 
and  fair  dealing  among  men  is  so  persuasive  that  a  situation 
which  violates  it  calls  for  evidence  of  a  more  clear  and  sat- 
isfactory character  than  one  that  does  not  involve  moral 
turpitude  or  the  commission  of  a  criminal  offense.  Consistent 
with  that  idea,  the  rule  is  well  recognized  that  where  fraud, 
whether  constituting  a  criminal  offense  or  not,  is  alleged  as 
the  foundation  of  the  action,  but  especially  in  case  of  the 
former,  it  must  be  established  by  clear  and  satisfactory  evi- 
dence or  there  can  be  no  recovery.  The  more  serious  the 
nature  of  the  fraud  charged,  the  more  rigidly  should  that  rule 
be  applied.  That  is  particularly  applicable  to  the  case  be- 
fore us,  the  charge  of  fraud  involving  the  offense  of  forgery, 
a  felonious  crime  under  the  statutes  of  this  state. 

Second,  is  the  rule  that  the  mere  fact  that  a  note  has  a 
material  interlineation  raises  no  presumption  that  it  was 
changed  after  delivery.  In  this  the  learned  trial  judge  made 
a  serious  mistake.  It  is  not  the  law  that  the  mere  existence 
of  an  interlineation  in  a  writing  raises  a  presumption  that  it 
has  been  fraudulently  altered  or  altered  at  all  since  delivery. 
The  presumption  of  honesty  is  by  na  means  so  easily  over- 
come as  that,  and  the  burden  of  proof  put  upon  the  person 
claiming  under  such  a  paper  to  remove  a  suspicion  of  fraud 
cast  upon  it.  That  we  deem  to  be  so  elementary  that  a  cita- 
tion of  authority  to  sustain  it  is  hardly  necessary.  It  has 
often  been  so  held  by  this  court,  as  shown  by  numerous  in- 
stances cited  by  appellant^s  counsel,  to  which  others  might 
be  added.  Williams  v.  Starry  5  Wis.  534;  Page  v.  Dcmaher^ 
43  Wis.  221;  Garden  v.  Robertson^  48  Wis.  493;  Maxwdl  v. 
JTartma/rm,  50  Wis.  660;  JRoUins  v.  Rvm^phrey^  98  Wis.  66; 
Prieger  v.  Exchange  Mut  Im.  Co.  6  Wis.  89;  Atcstin  v.  Ans- 
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tiuj  45  Wis.  523.  Mr.  Jones,  in  his  late  work  on  Evidence, 
after  an  exhaustive  examination  of  authorities,  as  indicated 
in  his  notes,  lays  down  the  rule  as  established  by  the  great 
weight  of  them  that:  "The  mere  fact  that  there  is  an  in- 
terlineation or  alteration  does  not,  it  would  seem,  call  for 
an  explanation,  provided  the  appearance  of  the  writing  and 
ink  is  such  as  to  indicate  that  the  whole  was  written  at  the 
same  time  and  by  the  same  hand.  In  such  a  case  it  is  clear 
that  the  usual  presumption  in  favor  of  innocence  and  against 
wrong  doing  will  obtain  and  the  burden  will  rest  upon  the 
person  asserting  that  a  wrongful  alteration  has  been  made 
to  establish  it"    Jones,  Ev.  §  578. 

The  learned  counsel  for  respondents  cite  Schwalm  v.  Mo- 
Intyrey  17  Wis.  233,  to  the  contrary,  but  the  court  there  did 
not  pass  on  the  question  at  all.  It  was  said,  in  substance, 
that  whether  a  written  contract  offered  in  evidence,  having 
a  material  alteration,  should  be  rejected  because  of  a  legal 
presumption  that  the  alteration  was  made  before  delivery,  is 
not.decided.  Counsel  also  cite  Page  v.  Damaher^  supra^  and 
that  appears  to  be  what  the  learned  trial  judge  relied  upon, 
as  in  making  the  ruling  he  referred  to  what  Mr.  Justice  Cole 
there  said,  overlooking  the  fact  that  the  change  in  the  note 
then  under  consideration  was  made  with  a  different  colored 
ink  and  had  the  appearance  of  having  been  made  some 
time  after  the  execution  of  the  instrument.  It  was  to  such 
a  paper  that  the  language  of  the  court  was  directed  in  say- 
ing, "  Under  these  circumstances  we  think  the  plaintiffs  were 
bound  to  give  some  evidence  to  account  for  the  alteration," 
and  that  it  would  warrant  the  inference  or  conclusion  that 
the  alteration  was  made  after  the  instrument  became  oper- 
ative. The  following  rule  by  Greenleaf  was  adopted  in  that 
case:  "If,  on  the  production  of  the  instrument,  it  appears 
to  have  been  altered,  it  is  incumbent  on  the  party  offering 
it  in  evidence  to  explain  its  appearance."  The  words  "  ap- 
pears to  have  been  altered  "  do  not  go  so  far  as  to  include 
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a  mere  alteration  having  all  the  appearance  of  having  been 
made  before  the  paper  was  finally  completed.  They  mean 
altered  after  delivery.  In  the  absence  of  any  indication  that 
paper  has  been  altered  since  its  completion,  execution,  and 
delivery,  it  is  free  from  suspicion  notwithstanding  there  may 
be  an  interlineation  in  it.  If  such  interlineation  be  neither 
in  a  different  handwriting,  made  with  a  different  colored 
ink,  nor  have  any  circumstance  of  suspicion  indicative  of  an 
alteration  subsequent  to  the  completion  of  the  paper,  other 
than  the  mere  fact  of  the  existence  of  the  interlineation,  the 
latter  circumstance  will  cast  no  suspicion  upon  it.  Such,  in 
substance,  was  thor  language  of  the  present  chief  justice, 
speaking  for  the  court  in  MaxweU  v,  Ha/ri/mamm^^  50  "Wis.  660. 
For  further  authorities  on  the  subject,  see  1  Greenl.  Ev. 
§  564;  Sterner  v.  EUis,  6  Ind.  152;  Ooooh  v.  Bryant,  13  Me. 
386;  Fwmsworth  v.  Sha/rp,  4  Sneed,  55;  SoAire  v.  Reynolds^ 
5  N.  J.  Law,  737;  Sedgwick  v.  Sedgwick,  56  Cal.  213;  Srmth 
V.  Ferry,  69  Mo.  142;  Dodge  v.  HaskeU,  69  Me.  429;  Oddl 
V.  OdU/wp,  62  Iowa,  253;  Kleeb  v.  Bard,  12  Wash.  140;  Farmr 
ers^  Z.  cfe  T.  Go.  ro.  OUon,  92  Iowa,  770;  Sneed  v.  Sdbinal  M. 
cfe  JU.  Co.  73  Fed.  Eep.  925;  JDorsey  v.  Oonrddj  49  Neb.  443; 
Cosgrove  v.  Fam^ebust,  10  S.  Dak.  213. 

In  Sayre  v.  Reynolds,  supra,  it  is  said,  in  effect,  there 
being  nothing  in  the  writing  itself  to  indicate  that  the  alter- 
ation was  made  after  delivery,  all  probabilities  are  against 
the  theory  of  forgery.  And  in  Wilson  v.  Hayes,  40  Minn. 
531,  it  is  said  that,  "the  signature  of  a  note  being  admit- 
ted, an  alteration  not  having  any  suspicious  appearance  is 
presumed  to  have  been  made  before  delivery."  "  Proof  of 
the  signature  of  the  note  prima  fade  establishes  the  fact 
that  the  alteration  was  made  before  execution  and  delivery, 
and  casts  upon  the  person  claiming  the  contrary  the  burden 
of  establishing  his  contention."  Such  is  the  law  by  the 
great  weight  of  authority  and  according  to  previous  adjudi- 
cations of  this  court;  though  we  recognize  that  there  are 
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authorities  to  the  contrary,  yet  substantially  all  standard 
text  writers  state  the  doctrine  as  before  indicated. 

"We  are  urged  by  counsel  for  respondent  to  disregard  the 
finding  of  the  trial  court  as  to  the  note  having  been  altered 
after  delivery,  because  of  his  erroneous  view  of  the  law. 
That  we  cannot  do.  It  does  not  change  the  rule  that  the 
finding  of  the  trial  court  on  a  question  of  fact  cannot  be  dis- 
turbed unless  against  the  clear  preponderance  of  the  evi- 
dence. Nevertheless  the  application  of  correct  rules  of  law 
to  the  evidence  in  place  of  incorrect  rules  must  necessarily 
have  the  full  weight  naturally  resulting  from  such  a  change 
in  the  situation,  in  determining  whether  the  finding  is  sus- 
tained by  the  evidence  or  not. 

In  the  light  of  what  has  preceded,  the  situation  on  one 
side  of  the  controversy  is  as  follows:  The  mere  interlinea- 
tion in  the  note  raises  no  presumption  of  a  fraudulent  altera- 
tion. The  note  itself  furnishes  no  evidence  casting  suspi- 
cion upon  it.  It  appears  to  have  been  all  written  by  the 
same  hand,  with  the  same  ink,  at  the  same  time.  It  is  in 
the  form  generally  adopted  among  business  men.  The 
probabilities  are  all  against  the  taking  of  a  nonnegotiable 
note,  especially  as  it  appears  that  it  was  taken  in  contem- 
plation of  being  immediately  transferred  by  Rambusch.  The 
transfer  occurred  four  days  after  the  papers  were  executed. 
Not  only  is  there  nothing  on  the  face  of  the  note  indicating 
a  fraudulent  alteration,  but  the  legal  presumption  of  inno- 
cence and  all  the  probabilities  are  against  it.  In  addition 
to  that  the  maker  of  the  note  seasonably  answered  in  this 
action  under  oath,  admitting  the  execution  of  the  note  in 
the  form  it  appeared  when  offered  in  evidence.  He  rested  on 
that  admission  for  a  period  of  about  eight  months  and  until 
after  he  had  an  opportunity,  when  examined  otherwise  than 
as  a  witness,  to  see  the  original  note  with  the  interlineation 
therein.  It  is  fair  to  conclude  that  it  did  not  occur  to  him 
to  amend  his  answer  till  after  he  saw  the  note  at  the  time 
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indicated.  The  amendment  was  not  made  until  the  cause 
was  called  for  trial  about  eight  months  after  the  original 
answer  was  interposed.  Opposed  to  that  is  the  improbable 
story  of  the  maker  of  the  note  that  he  made  the  admission 
in  the  first  answer  because  he  was  hurried  and  did  not  read 
it  carefully;  that  the  words  "or  order"  were  not  in  the 
note  when  he  signed  it,  and  that  he  remembered  the  fact 
because  he  did  not  want  to  give  a  note  that  could  be  sold. 
To  that  is  added  the  improbable  story  of  the  maker's  brother 
that  he  saw  the  note  when  it  was  made,  and  though  the 
matter  was  not  called  to  his  attention  again  for  nine  years, 
and  he  had  not  the  slightest  interest  in  the  matter,  he  re- 
membered that  there  was  no  interlineation  in  it;  that  it  was 
nonnegotiable  in  form.  In  that  state  of  the  record  no  other 
conclusion  can  be  reached  than  that  the  finding  of  the  learned 
trial  court  as  to  the  interlineation  being  made  after  the  note 
was  delivered  to  Rambusch  is  against  the  clear  and  decided 
preponderance  of  the  evidence.  That  situation  is  so  clear 
that  there  is  no  reasonable  explanation  of  the  decision  ap- 
pealed from,  other  than  that  the  erroneous  idea  of  the  law 
expressed  by  the  court,  that  the  existence  of  the  interlinea- 
tion raises  a  presumption  that  it  was  made  after  delivery, 
had  great  weight  in  the  judicial  mind  and  turned  the  scales 
against  the  plaintiff. 

The  next  question  that  is  presented  is,  Was  the  evidence 
given  by  Smithy  as  to  his  personal  transactions  with  Ram- 
busch, admissible  ?  If  not,  there  is  no  evidence  whatever  in 
the  record  of  any  payments  other  than  those  admitted  by 
plaintiff,  even  if  it  be  conceded  that  Rambusch  was  the  agent 
of  the  owner.  The  court  made  no  finding  on  that  subject, 
and  there  is  no  exception  by  the  respondent  because  of  such 
failure  to  find,  so  that  question  is  not  before  us  in  any  form. 
But  if  Rambusch  was  not  the  agent  of  the  holder  of  the  note, 
then  the  transactions  between  him  and  Smith  were  entirely 
immaterial  and  should  have  been  excluded  on  appellant's 
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objection  on  that  ground.  If  he  was  such  agent,  then  the 
evidence  of  Smith  should  have  been  excluded  under  sec.  4070, 
R.  S.  1878,  unless  his  incompetency  was  removed  in  the  man- 
ner therein  indicated.  The  section  provides  that  no  party 
<^ircumstanced  as  Smith  was  shall  be  examined  as  a  witness 
in  respect  to  any  transaction  or  communication  by  him  per- 
sonally with  a  person  circumstanced  as  respondent  claimed 
Rambusch  was,  unless  the  opposite  party,  or  some  other  wit- 
ness, shall  be  first  examined  in  his  behalf,  in  respect  to  some 
transaction  or  communication  between  the  deceased  agent 
and  such  opposite  party,  or  the  evidence  of  the  agent  as  to 
the  transactions  be  first  read  or  given  in  evidence.  So  it  is 
clear  that  the  incompetency  of  Smith  could  only  have  been 
removed  in  one  of  two  ways:  First,  by  evidence  on  the  trial 
by  or  on  behalf  of  the  opposite  party  in  respect  to  the  trans- 
actions with  the  deceased  agent;  or,  second,  by  the  giving 
in  evidence  of  an  examination  of  the  agent  himself  taken  on 
some  occasion  before  his  death.  To  meet  the  requirements 
of  the  statute,  respondent's  counsel  offered  in  evidence  the 
examination  of  Smith  taken  otherwise  than  as  a  witness. 
That  is,  instead  of  waiting,  as  the  statute  contemplates,  for 
the  opposite  party  to  open  the  door  for  the  admission  in  evi- 
dence of  the  otherwise  incompetent  testimony,  respondent 
claimed  the  right  to  open  it  by  offering  in  his  own  behalf 
his  own  evidence,  taken  otherwise  than  as  a  witness,  an  ex- 
<;eedingly  novel  proceeding,  clearly  a  violation  of  the  very 
letter  of  the  statute.  It  would  seem  that  it  could  hardly  be 
seriously  contended  that  the  proceeding  was  proper.  The 
mere  fact  that  Smith  was  examined  otherwise  than  as  a  wit- 
ness, so  long  as  plaintiff  did  not  offer  such  examination  in 
evidence,  did  not  open  the  door  for  Smith  to  testify  on  the 
trial.  The  foundation  for  the  examination  of  a  party  as  to 
transactions  with  a  deceased  agent  must  be  laid  by  the  oppo- 
site party.  Here  the  trial  court  reversed  the  rule  of  the 
statute,  overlooking,  obviously,  the  elementary  principle  that 
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a  deposition  or  examination  taken  out  of  court  does  not  be- 
come evidence  for  a  party  taking  it,  or  any  party  to  the  cause, 
till  offered  and  received  as  evidence,  and  that  it  is  then  evi- 
dence only  for  the  party  who  oflfers  it.  In  all  cases  where 
a  party  offers  in  evidence  a  deposition  taken  by  the  opposite 
party,  he  makes  it  his  own  evidence;  the  latter  can  then  ob- 
ject to  his  own  interrogatories  therein,  the  same  as  if  pro- 
pounded by  the  former,  and  can  object  to  the  competency 
of  the  witness  the  same  as  if  the  deposition  were  taken  for 
his  adversary.  Jones,  Ev.  §  703.  The  use  of  a  deposition 
by  one  party,  taken  by  the  other,  gives  it  no  different  status 
in  the  case  than  the  evidence  of  a  party,  or  of  a  witness  called 
into  court  in  his  behalf,  when  called  to  the  stand  by  his  op- 
ponent.   Hasletorh  v.  Union  BanJc^  32  Wis.  34. 

The  singular  and  manifestly  erroneous  ruling  under  dis- 
cussion, though  contrary  to  the  very  letter  of  the  statute 
and  the  settled  practice  as  to  the  status  of  a  deposition  taken 
by  one  party  when  offered  in  evidence  by  his  adversary, 
would  appear  at  first  glance  to  have  some  support  in  Tom- 
linson  v.  JEUison,  104  Mo.  105,  and  JSss  v.  Oriffith^  139  Mo. 
322.  The  learned  trial  court  may  have  been  guided  by  those 
cases.  An  examination  of  the  Missouri  statute,  however,  dis- 
closes that  the  incompetency  of  a  party  to  testify  to  trans- 
actions with  a  deceased  opposite  party,  or  his  agent,  is  not 
removable  by  any  statutory  method.  The  statute  merely 
says  that  the  witness  shall  be  incompetent  to  testify,  the  same 
as  it  provides  that  a  physician  or  an  attorney  shall  be  in- 
competent to  testify  under  certain  circumstances.  The  court 
held  that  the  incompetency  may  be  waived  in  the  one  case 
the  same  as  in  the  other.  The  decisions  have  no  application 
to  our  statute,  which  provides  how  the  incompetency  of  a 
witness  shall  be  waived  if  at  all.  The  method  provided  by 
statute  is  exclusive. 

So  the  conclusion  reached  is  that  the  decision  of  the  trial 
court  as  to  the  invalidity  of  the  note,  and  as  to  payments 
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made  thereon  otherwise  than  those  admitted  by  plaintiff,  is 
contrary  to  the  competent  evidence  in  the  case,  and.  that  dis- 
poses, adversely  to  the  respondent,  of  all  questions  necessary 
to  be  considered  on  this  appeal.  It  calls  for  a  reversal  of  the 
judgment  and  for  judgment  in  plaintiffs  favor  according  to 
the  prayer  of  the  complaint  when  the  case  again  reaches  the 
trial  court 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  plaintiff's  favor  as  prayed  for  in  the  complaint. 

Bahdeen^  J.,  took  no  part. 


Hallock,  Appellant,  vs.  Tankey  and  another,  Kespondents* 

January  IS -^  January  SI,  1899. 

Promissory  notes:  Suretyship:  Release  by' extension:  Estoppel:  Release 

of  co-surety, 

1.  If  a  note  is  definitely  extended  in  consideration  of  prepayment  of 
interest  by  the  principal  maker,  without  the  knowledge  or  consent 
of  a  sorety,  the  latter  is  thereby  released. 

&  A  surety  on  the  note  of  a  corporation  who,  in  his  capacity  as  an  offi- 
cer of  the  oorporation,  requested  and  procured  an  extension  of  the 
time  for  payment,  is  estopped  to  assert  that  he  is  discharged  as 
surety  because  of  his  lack  of  consent  as  such  to  the  extension. 

8w  Where  one  of  two  sureties  on  a  note  is  released  from  liability,  be- 
cause the  note  has  been  extended  without  his  consent,  his  co-surety 
is  thereby,  under  sea  4204  Stats.  1898,  released  from  liability  for 
one  half  the  debt.  The  provisions  of  that  section  apply  to  joint 
sureties  as  well  as  to  principal  debtors,  save  in  so  far  as  they  are 
limited  by  the  proviso  and  by  the  terms  of  sec.  4203. 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  M.  S.  Gbiswold,  Judge.  Affirmed  as  to  one  respondr 
ent;  reversed  as  to  the  other. 
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This  was  an  action  against  the  defendants  to  enforce  their 
liability  as  guarantors  of  a  promissory  note.  The  defense 
was  that  the  note  had  been  extended  by  the  holder  thereof 
without  the  consent  of  the  defendants;  and  consequently 
that  they  were  released  from  liability.  The  evidence  was 
meager,  and  showed  that  on  the  23d  of  October,  1891,  the 
Juneau  Manufacturing  Company,  a  corporation  of  Juneau, 
"Wisconsin,  borrowed  $200  at  the  Citizens'  Bank  of  Juneau, 
and  executed  a  note  for  the  same,  payable  ten  days  after 
date,  with  interest  at  eight  per  cent,  per  annum.  The  de- 
fendant Yomkey  was  the  treasurer  and  financial  manager 
of  the  Juneau  Manufacturing  Company,  and  executed  the 
note  on  behalf  of  the  company.  At  the  time  the  note  was 
given,  a  written  guaranty  of  payment  was  indorsed  upon 
the  back,  signed  by  the  defendants  Yomkey  and  Hartzheim^ 
both  of  whom  were  stockholders  in  the  corporation,  and 
Tomkey  was,  as  before  stated,  the  treasurer  of  the  corpora- 
tion. On  the  3d  of  November,  when  the  note  fell  due,  it 
was  not  paid,  but  the  interest  was  paid  in  advance  for  thirty 
days,  and  the  bank  indorsed  an  extension  for  thirty  days  on 
the  back  of  the  note,  in  consideration  of  the  advance  pay- 
ment of  interest.  At  the  time  of  this  extension,  both  Mr. 
Yankey  and  Mr.  Ha/rtzheim  were  present,  and  Mr.  Ycmkey^ 
acting  for  the  corporation,  paid  the  advance  interest,  in 
order  to  procure  the  extension;  but  it  does  not  appear  that 
Mr.  Hartzhdm  actively  participated^  either  in  the  payment 
of  the  interest  or  in  the  request  for  the  extension.  The  note 
was  extended  several  times  afterwards,  and  like  agreements 
of  extension  indorsed  upon  the  back,  and  the  interest  paid 
in  advance  each  time  by  Mr.  Yankey^  as  treasurer  of  the 
corporation;  but  the  evidence  does  not  show  that  Mr. 
Hartzhdm  had  anything  to  do  with  the  subsequent  exten- 
sions, or  even  that  he  knew  of  them.  The  note  was  trans- 
ferred to  the  plaintiff  for  value,  before  the  commencement 
of  this  action.    Upon  this  evidence  the  court  directed  a  ver- 
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diet  for  the  defendants,  and  from  judgment  upon  such  ver- 
dict the  plaintiff  appeals. 

George  W.  Slocm^  for  the  appellant,  argued,  among  other 
things,  that  payment  of  interest  on  an  overdue  note,  even 
for  a  definite  period  in  advance,  will  not  discharge  the  sure- 
ties. VUas  V.  Jones^  10  Paige,  76;  Lowma/n  v.  TcUes,  37 
N.  T.  601 ;  Oahm  v.  Niemoewicz'e  Eaifre,  11  Wend.  312;  Bey- 
noUU  V.  Wwrd^  6  Wend.  601;  Ho9ea  v.  Rowley^  57  Mo.  357; 
Cosier  v.  Mesner^  68  Mo.  549;  WHUame  v.  Smithy  48  Me.  135 ; 
HaydenviUe  8.  Bcmlc  v.  Pwreona^  138  Mass.  53 ;  Oxford  Bamk 
t?.  LevM^  8  Pick.  458;  Blackstone  Bank  v.  HiU,  10  Pick.  129; 
Cenl/raL  Bank  v.  WiUardj  17  Pick.  150;  AgricvUwrdl  Bank 
V,  Bishop^  6  Gray,  317. 

For  the  respondents  there  was  a  brief  by  Mdlone  dk  Bach- 
huher^  attorneys,  and  Ryan  &  Morton^  of  counsel,  and  oral 
argument  by  J.  E.  Mdlone  and  E.  Merton. 

WiNSLow,  J,  As  to  the  defendant  Harizhevm  there  can 
be  no  doubt  that  the  verdict  was  rightly  directed.  His  lia- 
bility was  that  of  a  surety  alone,  and,  upon  very  familiar 
principles  of  law,  he  was  discharged  if  the  time  of  payment 
of  the  note  was  definitely  extended  by  a  valid  agreement 
without  his  consent.  Weed  Sewing  Machine  Co.  v.  Olerreich^ 
38  Wis.  325.  Whatever  may  be  the  fact  as  to  Hartzheim^s 
presence  at  the  time  of  the  first  extension  of  the  note,  it 
appears  without  dispute  that  the  note  was  definitely  ex- 
tended in  consideration  of  the  prepayment  of  interest  a 
number  of  times  afterwards,  without  his  presence  or  consent. 
The  payment  of  interest  in  advance  is  a  suflBcient  consider- 
ation for  the  agreement  of  extension  of  time.  Batavian 
Bank  v.  McDonald,  77  Wis.  486. 

As  to  Yankey,  however,  the  question  is  different.  The  evi- 
dence seems  to  show  satisfactorily  that  he  was  the  acting 
officer  of  the  corporation,  not  only  in  executing  and  deliver- 
ing the  note  originally,  but  in  paying  the  interest  in  advance 
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at  the  time  of  each  extension.  There  is  certainly  sufficient 
evidence  to  justify  a  jury  in  finding  that  he,  in  legal  effect, 
requested  each  extension  of  time,  and  paid  the  advance  in- 
terest in  order  to  secure  such  extension.  It  is  true  that  he 
made  such  requests  and  payments  in  his  capacity  as  an  of- 
ficer of  the  corporation  and  on  its  behalf,  and  that  nothing 
was  said  as  to  his  individual  liability  as  guarantor;  and  the 
question  presented  is  whether,  having  requested  and  con- 
sented to  the  extension  on  behalf  of  the  corporation,  he  can 
be  heard  to  say  that  he  did  not  thereby  consent  to  the  exten- 
sion in  his  individual  capacity  as  guarantor.  Of  course,  the 
obligations  of  a  surety  are  striotissimijims.  He  may  stand 
upon  the  letter  of  his  contract  He  may  have  knowledge 
that  an  extension  has  been  panted  to  his  principal,  and  the 
law  does  not  impose  on  him  the  duty  to  speak.  2  Brandt, 
Suretyship  &  G.  §  346.  But  the  surety  is  bound  by  the  rulea 
of  good  faith  and  fair  dealing,  as  well  as  other  men.  If  he, 
as  agent  for  the  principal  debtor,  requests  and  obtains  an 
extension  of  time,  and  pays  the  consideration  for  such  exten- 
sion, and  nothing  is  said  as  to  his  liability  as  surety,  it  is 
very  obvious  that  the  creditor  would  naturally  and  almost 
inevitably  conclude  that  he  consents  to  the  extension  indi- 
vidually, as  well  as  in  his  capacity  as  agent.  How  many 
bankers  or  business  men  would  reason  thus,  "  Yamkey  has 
consented  to  the  extension  as  treasurer  of  the  corporation, 
but  has  not  consented  in  his  individual  capacity,  and  I  must 
now  ask  him  if  he  consents  as  Mr.  Yanhey  "f  We  think 
very  few  would  think  of  drawing  such  fine  lines  of  distinc- 
tion. After  Yanhey  requested  and  procured  the  extension 
on  behalf  of  the  corporation,  and  gave  no  notice  to  the 
creditor  that  he  did  not  consent  to  an  extension  in  his  char- 
acter as  surety,  we  think  that  well-known  rules  of  estoppel 
must  be  held  to  prevent  him  from  asserting  that  he  is  dis- 
charged as  surety  because  of  lack  of  consent.  He  has  actively 
induced  a  change  of  position  on  the  part  of  his  creditor,  which 
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he  will  not  be  allowed  to  take  advantage  of,  to  his  creditor's 
injury. 

Another  question  here  arises,  namely,  as  to  the  effect  of 
the  discharge  of  Hartsheim  upon  the  liability  of  Ycmkey. 
While  his  discharge  is,  in  effect,  a  discharge  by  operation  of 
law,  still  it  resulted  from  the  act  of  the  creditor  in  extend- 
ing the  time  of  payment  without  the  surety's  consent;  con- 
sequently, it  must  be  given  the  same  eflfect  as  a  voluntary 
release.  Robertson  v.  Smithy  18  Johns.  459.  There  is  no 
doubt  but  that  the  provisions  of  sec.  4204,  Stats.  1898,  apply 
to  joint  sureties  as  well  as  to  principal  debtors,  save  in  so 
far  as  they  are  limited  by  the  proviso  and  by  the  terms  of 
sec.  4205.  Neither  of  these  limitations  includes  the  present 
case.  Therefore  the  release  of  Hartzhdm  will  operate  to 
relieve  his  co-surety  from  liability  for  one  half  of  the  debt, 
that  being  the  proportion  which  HaHzhdm  ought  to  have 
paid  as  between  himself  and  Ycmkey  had  he  not  been  re- 
leased. There  must  be  a  new  trial  as  to  Ycmkey^  but  his 
liability  in  no  event  can  exceed  one  half  of  the  note  and  in- 
terest. 

By  the  Cov/rt. —  As  to  SwrtzJiei/m  the  judgment  is  affirmed, 
with  costs,  and  as  to  Ya/nkey  it  is  reversed,  with  costs,  and 
the  action  is  remanded  for  a  new  triaL 

Basdesn,  J.,  took  no  part. 


In  eb  Will  of  Bbusnbl. 

January  IB —January  SI,  1899. 

(1)  FkyHdans  and  mtrgeons:  PrimUged  cammunicatUms.    (2)  Tranaao- 
tiana  with  person  since  deceased:  "Party.** . 

1  Information  acquired  by  a  physician  while  examining  a  person,  not 
for  the  purpose  of  curing  or  helping  her,  but  to  determine  the  ques- 
tion of  her  mental  competency  with  a  view  to  an  application  for 
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her  release  from  guardianship,  is  not  "information  necessary  to 
enable  him  to  prescribe  for  such  patient  as  a  physician,"  within  the 
meaning  of  sec.  4075,  R.  S.  1878,  and  the  physician  may,  therefore, 
give  testimony  thereof. 
2.  An  officer  of  a  corporation  which  is  a  party  to  an  action  in  which 
the  opposite  party  claims  under  a  deceased  person  is  not  himself  a 
"  party  "  so  as  to  be  incompetent,  under  sec  4069,  R  S.  1878,  to  tes- 
tify in  respect  to  transactions  had  by  him  personally  with  such  de- 
ceased person. 

Appbal  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:  James  J.  Diok,  Circuit  Judge.    Reversed. 

1.  The  proposed  will  of  the  deceased  was  contested  on  the 
ground  of  mental  incompetency  and  of  undue  influence. 
The  case  was  tried  in  the  circuit  court  for  Ozaukee  county, 
sitting  with  a  jury.  A  verdict  of  the  jury  in  favor  of  com- 
petency, and  against  undue  influence,  was  rendered,  and  a 
finding  by  the  court  was  made  to  the  same  effect,  and  the 
will  admitted  to  probate.  The  contestants  offered  the  testi- 
mony of  two  physicians,  partners,  one  of  whom  had  been 
the  attending  physician  of  the  deceased,  and  to  whom  her 
son-in-law  applied  to  make  an  examination  of  her  mental 
condition  about  four  months  before  the  date  of  the  will,  to 
ascertain  as  to  her  mental  competency  to  care  for  her  own 
property,  with  a  view  to  applying  to  the  county  court  for 
release  from  guardianship,  under  which  she  had  been  placed 
with  her  own  consent.  She  submitted  herself  to  the  exami- 
nation for  this  purpose.  The  court,  after  ascertaining  that 
the  knowledge  of  these  physicians  was  thus  obtained,  ex- 
cluded their  testimony  as  privileged,  under  the  provisions  of 
sec.  4075,  E.  S.  1878,  which  constituted  the  first  error  as- 
signed. 

2.  Among  the  bequests  was  one  of  $400  to  a  church.  The 
proponents  offered  as  a  witness,  to  prove  mental  competency 
by  interviews  and  conversations  with  the  deceased,  the  pastor 
of  that  church,  who  was  vice-president  of  its  corporation. 
He  was  objected  to  as  a  party  in  interest,  and  incompetent 
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to  testify  to  personal  transactions,  under  sec.  4069.  The  ob- 
jection was  overruled,  which  constitutes  the  second  assign- 
ment of  error.  The  contestants  also  assign  error  for  refus- 
ing certain  instructions  and  for  admitting  the  will  to  probate. 

Edgar  L.  Wood^  for  the  appellants,  to  the  point  that  in- 
formation acquired  by  physicians  in  making  an  examination 
for  the  purpose  of  determining  the  question  of.  sanity  is  not 
privileged,  cited  Neshit  v.  People^  19  Colo.  441;  People  v. 
SUney,  137  K  T.  570. 

H.  B.  Sckivmy  for  the  respondent 

DoDGK,  J.  1.  Sec.  4075,  R.  S.  1878,  is  for  the  benefit  and 
protection  of  the  patient,  and  its  prohibitions  can  be  waived 
in  her  lifetime  only  by  the  patient,  and  not  by  the  physician. 
Boyle  V.  If.  W.  Mut.  R.  Asso.  95  Wis.  312.  The  purpose  of 
the  statute,  as  pointed  out  by  Mr.  Justice  Pinnby  in  that 
case,  is  to  facilitate  and  make  safe  full  and  confidential  dis- 
closure by  patient  to  physician  of  all  facts,  circumstances, 
and  symptoms,  untrammeled  by  apprehension  of  their  sub- 
sequent enforced  disclosure  and  publication  on  the  witness 
stand,  to  the  end  that  the  physician  may  form  a  correct 
opinion,  and  be  enabled  safely  and  efficaciously  to  treat  his 
patient.  The  legislature  has  decided  wisely  that  public  pol- 
icy requires  such  measure  of  restriction  upon  the  freedom  of 
the  physician  to  testify  or  of  others  to  demand  testimony. 
But  as  it  rested  with  the  legislature  to  discover  the  necessity 
for,  and  to  eflfectively  impose,  such  restrictions,  which  are  in 
derogation  of  the  common  law,  it  is  for  the  courts  only  to 
enforce  such  as  have  been  imposed  and  not  others  which  the 
legislature  has  omitted.  The  seal  placed  on  the  lips  of  the 
physician  only  relates  to  "information  necessary  to  enable 
him  to  prescribe  for  such  patient  as  a  physician."  The  tend- 
ency of  all  courts  has  been  and  should  be  toward  liberal  con- 
struction of  these  words  to  effectuate  the  purpose  of  the 
statute.  Thus,  it  has  been  held  that  the  word  "  necessary  " 
should  not  be  so  restricted  as  to  permit  testimony  of  state- 
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ments  or  informatioa  in  good  faith  asked  for  or  given  to 
enable  intelligent  treatment,  although  it  may  appear  that 
the  physician  might  have  diagnosed  the  disease  and  pre- 
scribed for  it  without  certain  of  the  information,  so  that  it 
was  not  strictly  necessary.  Sloan  v.  N.  T.  C.  R.  Co,  45 
N.  Y.  125;  GraMan  v.  Metroj>oUtan  L,  Ins.  Co.  80  N.  T.  281; 
Renihan  v.  Dermiiiy  103  N.  Y.  573.  So,  also,  the  word  "pre- 
scribe "  is  not  to  be  used  in  its  most  limited  sense  of  writing 
an  order  upon  an  apothecary  for  specific  drugs,  but  should 
be  given  as  liberal  and  enlarged  an  effect  as  the  word  itself 
will  bear  in  the  connection  found. 

Applying  such  rule,  it  is  nevertheless  apparent  that  the 
word  "  prescribe,"  when  used  as  applicable  to  physicians, 
embodies  the  purpose  of  cure,  remedy,  or  alleviation.  The 
word  means  "  to  advise,  appoint,  or  designate  as  a  remedy 
for  disease."  Cent.  Diet.  Indeed,  the  counsel  for  propo- 
nents has  the  same  understanding.  He  says  in  his  brief: 
"  The  word  *  prescribing,'  used  in  the  statute,  does  not  only 
apply  to  prescribing  medicines.  It  has  a  broader  sense. 
After  a  physician  has  professionally  examined  a  patient,  he 
may  find  that  the  patient  does  not  need  any  medicine,  but 
that  he  needs  different  air,  different  food,  different  employ- 
ment, must  keep  away  from  bad  company,  etc.,  and  advises 
him  what  to  do  so  as  to  regadn  his  health.^^  We  think,  there- 
fore, that  the  purpose  to  cure  or  alleviate  is  an  essential 
'-element  in  the  meaning  of  the  words  "to  prescribe  as  a 
physician,"  as  used  in  this  statute,  and  that  the  prohibition 
against  disclosing  information  only  applies  when  such  pur- 
pose is  present.  It  may  be  contended,  not  without  force, 
that  there  is  the  same  reason  for  confidence  when  the  ex- 
amination is  only  to  ascertain  whether  a  certain  disease 
exists,  without  any  purpose  that  the  physician  shall  attempt 
any  prescription  or  advice  for  cure,  but  the  legislature  has 
not  seen  fit  to  so  declare,  and  such  a  case  is  as  it  was  before 
the  statute. 

In  the  present  case,  the  purpose  of  attempting  anything 
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remedial  was  wholly  wanting  in  the  interview  between  the 
medical  witnesses  and  the  deceased.  The  question  was  not 
whether  resumption  of  control  over  her  property  would  or 
would  not  be  beneficial  to  her  physically  or  mentally,  but 
whether  her  mental  condition  was  such  that  the  county 
court  would  be  likely  to  restore  such  control  to  her.  Ad- 
vice, if  any,  was  sought,  not  with  reference  to  treatment  of 
any  disease,  but  as  to  whether  to  make  an  application  to 
the  court.  We  hold,  therefore,  that  the  information  ob- 
tained by  the  physicians  at  the  interview  of  September  18, 
1896,  was  not  necessary,  and  was  not  obtained,  for  the  pur- 
pose of  enabling  them  to  prescribe  for  the  testatrix  as  phy- 
sicians, and  therefore  they  were  not  incompetent  to  give 
testimony  thereof. 

2.  No  error  was  committed  in  admitting  the  testimony  of 
the  pastor,  vice-president  of  the  church  which  was  a  legatee. 
Here,  as  in  the  above  discussed  assignment  of  error,  the  stat- 
ute must  control.  Sec.  4069  only  excludes  "  parties,"  and 
does  not,  as  do  the  statutes  of  many  states,  exclude  all  those 
interested  in  the  result.  The  church  corporation  was  the 
party,  and,  although  the  officers  and  members  of  a  corpora- 
tion may  be  more  or  less  directly  interested  in  the  result, 
the  legislature  has  not  seen  fit  to  exclude  them  as  witnesses 
in  an  action  between  the  corporation  and  representatives  of 
decedents  or  insane.  An  attempt  was  made  in  Hamfv. 
iT.  W.  M.  A.  Asao.  76  Wis.  450,  to  extend  this  statute  to 
agents  of  the  corporation  litigant,  on  the  contention  that, 
since  a  corporation  could  testify  only  by  its  agents,  the  pur- 
pose of  the  statute  extehded  to  such  testimony,  but  the  con- 
tention was  overruled.  An  officer  differs  not  at  all  from  an 
agent,  except  that  he  usually  has  a  pecuniary  interest.  That, 
however,  does  not  bring  him  within  the  terms  of  the  legis- 
lation. Ifew  Jersey  T.  <J&  8,  D,  Co.  v,  Camdefh  S.  D,  &  T.  Co, 
58  N.  J.  Law,  196;  UUmanv.  B'minswick  T.,  O.  &  L.  Co,  96 
Ga.  625;  Bopple  v.  Supreme  Tmt,  18  App.  Div.  (N.  Y.),  488. 
Vol.  103—4 
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Winkelmann  y&  Brickert  and  another. 

As  the  conclusion  reached  upon  the  first  assignment  of 
error  Avill  necessitate  reversal,  we  need  make  no  comment 
on  the  remaining  errors  assigned,  nor  upon  the  sufficiency 
of  the  evidence  to  support  the  finding  of  the  circuit  court. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Babdeen,  J.,  took  no  part. 


TViNKBLMAKN,  Guardiau,  Respondent,  vs.  Bbiokebt  and  an- 
other. Appellants. 

Jarmary  13 — January  Sly  1899, 

Bills  and  notes:  Payments  to  supposed  agent 

The  purchaser  of  a  negotiable  note  and  the  mortgage  securing  it  is 
not  chargeable  with  payments  thereafter  made  by  the  mortgagor 
to  a  third  person  who  did  not  have  possession  of  the  papers  and 
was  not  the  agent  of  the  purchaser,  where  the  latter  did  no  act 
authorizing  a  belief  that  an  agency  existed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Malone  dk  Back- 
hubcTj  and  oral  argument  by  J.  B.  Malone. 

Barlow  Pease^  for  the  respondent. 

WiNSLow,  J.  This  is  an  action  for  the  foreclosure  of  a 
mortgage  upon  real  estate  executed  January  29, 1883,  and 
owned  by  the  plaintiff.  The  sole  question  in  issue  between 
the  parties  was  whether  W.  T.  Eambusch  was  the  agent  of 
the  plaintiff  during  the  years  1892  to  1896,  inclusive,  so  that 
certain  payments  made  during  those  years  by  the  defendant 
mortgagors  to  Eambusch  should  be  credited  upon  the  mort- 
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gage.  The  plaintiff  bought  the  note  and  mortgage  July  2, 
1892;  the  note  was  negotiable,  and  was  not  then  due.  The 
purchase  was  made  of  the  Citizens'  Bank  of  Juneau,  through 
Mr.  Hemmy,  the  cashier,  and  the  plaintiff  has  had  posses- 
sion of  the  same  ever  since.  The  defendants  thereafter  made 
several  payments  of  interest  and  instalments  of  principal  to 
Sambusch,  believing  him  to  be  the  agent  of  the  owner  of 
the  mortgage.  He  was  not  such  agent,  and  he  converted 
the  moneys  to  his  own  use.  The  testimony  not  only  shows 
that  Eambusch  was  not  the  agent  of  the  plaintiff,  but  that 
the  plaintiff  had  never  done  any  act  which  would  authorize 
any  one  to  think  so.  The  defendants  were  grossly  negligent 
in  making  payments  to  Mr.  Eambusch  without  production  of 
the  note  or  any  proof  that  he  was  authorized  to  receive  such 
payments.  The  court  held  that  the  agency  was  not  proven, 
and  hence  that  the  payments  could  not  be  credited,  and  the 
finding  is  the  only  one  that  the  evidence  would  justify.  A 
more  detailed  statement  of  the  evidence  would  not  be  useful. 
By  the  C<ywrt.^  Judgment  af^rmed. 

Basdsen,  J.,  took  no  part 


CsAwiOBD,  Appellant,  vs.  Christian  and  wife,  Kespondents. 

January  IS — January  SI,  1899. 

Evidence:  Mental  capacity:  Opinion  of  nonexpert:  Croa^examimition: 

Appeal, 

1.  The  opinion  of  a  nonexpert  witness  as  to  the  mental  condition  of  a 
person  cannot  properly  be  .received  in  evidence  until  such  witness 
has  first  qualified  himself  by  stating  facts  within  his  personal 
knowledge  and  means  of  personal  observation,  snch  as  to  satisfy 
the  court  of  his  ability  to  give  an  intelligent  opinion  liable  to  be 
of  some  assistance  to  the  jury  in  coming  to  a  correct  conclusion. 
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2.  A  witness  cannot  properly  be  cross-examined  as  to  a  mere  collateral 
matter,  not  affecting  his  credibility,  but  tending  to  disgrace  him. 

8.  The  findings  of  the  trial  court  will  not  be  disturbed  on  appeal  un- 
less dearly  against  the  preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J   Diok,  Circuit  Judge.    Affirmed. 

Action  to  set  aside  a  conveyance  of  real  estate  on  the 
ground  of  fraud  and  undue  influence.  The  answer  put  the 
material  allegations  of  the  complaint  in  issue.  The  court 
found  the  facts  as  follows:  April  lY,  1895,  plaintiff  was  the 
owner  of  the  property  described  in  the  complaint.  On  that 
day  he  conveyed  the  same  to  Ca/rl  ChriaUcm  tov  the  sum  of 
$4,101.  He  had  sufficient  mental  capacity  to  conduct  the 
necessary  business  transactions  to  sell  and  convey  his  prop- 
erty as  he  did.  Neither  Oo/rl  Christicm^  nor  any  agent  for 
or  other  person  acting  in  his  behalf,  was  guilty  of  fraud  or 
undue  influence  in  securing  a  conveyance  of  the  property, 
but  it  was  conveyed  by  plaintiff  freely  and  voluntarily,  ac- 
cording to  his  own  wish  in  the  matter.  The  consideration 
for  the  conveyance  was  a  fair  measure  of  the  value  of  the 
property.  As  conclusions  of  law  the  court  found,  in  sub- 
stance, that  plaintiff  failed  totally  to  establish  his  cause  of 
action,  and  that  defendants  were  entitled  to  a  judgment 
against  the  plaintiff  for  their  costs  and  disbursements  in 
the  action.  Judgment  was  entered  accordingly,  and  plaintiff 
appealed. 

For  the  appellant  there  was  a  brief  by  Malone  dk  Bach- 
huber^  and  oral  argument  by  J.  E.  Malone.  They  argued, 
among  other  things,  that  the  conveyance  ought  to  be  set 
aside  because  the  evidence  showed  that  the  plaintiff  was 
weak-minded  and  unable  to  understand  business  transac- 
tions; that  he  sold  his  farm  for  a  very  inadequate  price,  and 
without  taking  proper  advice,  but  under  undue  influence. 
Cole  V.  Getzinger,  96  Wis.  559;  Sarding  v.  Sandy,  11  Wheat. 
104,  125;  Jackson  v.  King,  4  Cow.  20Y,  220;  EaU  v.  Perkins, 
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3  Wend.  626,  631;  Taylor  v.  Taylor,  8  How.  183;  Wheder 
V.  Smith,  9  How.  55,  82;  WatUna  v.£rarUy46  Wis.  419, 428; 
KnoU  V.  Tidyman,  86  Wis.  164. 

George  W.  Sloa/n,  for  the  respoadents. 

Mabshall,  J.  It  is  not  considered  necessary  or  advisable 
to  discQSS  at  any  considerable  length  the  assignments  of  error 
nrged  on  this  appeal.  The  cause  appears  to  have  been  fairly 
tried  and  the  record  free  from  any  prejudicial  error. 

The  evidence  of  a  nonexpert  witness  as  to  the  mental 
condition  of  plaintiff  was  properly  rejected,  there  being  no 
foundation  for  a  nonexpert  opinion  from  the  witness.  Such 
an  opinion  may  properly  be  given  as  evidence  on  the  subject 
of  mental  unsoundness,  but  only  upon  the  witness  first  quali- 
fying himself  by  stating  facts  within  his  personal  knowledge 
and  means  of  personal  observation,  such  as  to  satisfy  the 
court  of  his  ability  to  give  an  intelligent  opinion  liable  to  be 
of  some  assistance  to  the  jury  in  coming  to  a  correct  conclu- 
sion. Such  evidence  is  ah  exception  to  the  general  rule 
which  confines  a  nonexpert  witness  to  a  statement  of  facts 
only.  The  exception  applies  solely  when  the  qualification 
of  the  witness  is  first  satisfactorily  shown  in  the  manner  in- 
dicated. Bumham  v.  MitchMy  34  Wis.  117 ;  Jones,  Ev.  §  366 ; 
Rogers,  Expert  Testimony,  §  6. 

Some  remarks  were  made  by  the  court  during  the  trial,  to 
which  exception  was  taken.  They  were  certainly  not  preju- 
dicial, as  the  presiding  judge  was  to  decide  all  questions  of 
fact  as  well  as  law. 

The  cross-examination  of  a  witness  on  a  mere  collateral 
matter,  not  affecting  credibility,  but  tending  to  disgrace  the 
witness,  was  properly  excluded.  Emery  v.  State,  101  Wis. 
627;  Jones,  Ev.  §  836. 

The  other  assignments  of  error  are  all  directed  to  whether 
the  findings  of  fact  are  sustained  by  the  evidence.  The 
record  has  been  examined  with  care  and  without  discover- 
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ing  any  good  reason  for  disturbing  the  decision  of  the  trial 
court,  under  the  familiar  rule  that  such  decision  must  pre- 
vail unless  clearly  against  the  preponderance  of  the  evidence. 
That  rule  applies  here  the  same  as  in  other  cases  tried  by 
the  court. 
By  the  Cov/rt. — Judgment  affirmed. 

Babdeent,  J.,  took  no  part 

An  extensive  note  upon  the  subject  of  nonexpert  opinions  as  to  sanit  j 
or  insanity  is  appended  to  the  case  of  Byder  v.  State  (100  Qa.  528)»  in  88 
LbB.  A.721.— Rep. 


In  be  Will  of  Hoppb. 
January  IS— January  SI,  1899, 


WiUa:  Heir  as  subscribing  witness:  Evidence:  Transactions  with  person 

since  deceased, 

L  An  heir  of  a  testator,  for  whom  no  provision  is  made  in  the  will,  is 
a  competent  subscribing  witness  thereta 

2l  An  heir  of  a  testator,  if  not  provided  for  in  the  will,  is  a  party  ad- 
verse to  the  proponents  in  the  probate  proceedings,  and  is  not  in- 
competent under  sea  4069,  B.  S.  1878,  to  testify  on  behalf  of  such 
proponents  to  transactions  by  him  personaUy  with  the  deceased. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    AJirmed. 

Probate  of  the  will  was  opposed  on  the  ground  of  lack  of 
testamentary  capacity  and  for  undue  influence.  One  of  the 
witnesses  to  the  will  was  a  son  and  heir  of  the  deceased,  to 
whom  no  bequest  or  devise  was  made  therein.  He  was  ob- 
jected to  as  not  a  competent  witness.  The  other  subscrib- 
ing witness,  without  objection,  testified  to  all  the  material 
elements  of  the  execution  of  the  will.  The  circuit  court 
found  existence  of  testamentary  capacity  and  absence  of 
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undoe  influence,  and  admitted  the  will  to  probate,  from 
which  judgment  this  appeal  is  brought. 

For  the  appellants  there  was  a  brief  by  Malone  <&  Bach- 
huber^  and  oral  argument  by  J.  E.  Maloiie.  They  contended, 
ifUer  (dia^  that  the  will  was  not  executed  as  required  by  sec. 
2282,  Stats.  1898,  not  being  attested  by  two  or  more  com- 
petent witnesses.  The  son  was  disqualified  from  testifying 
to  transactions  or  communications  with  his  father.  In  re 
Valentdne'sWiUy  93  Wis.  45;  Georke  v.  Georhe,  80  Wis.  516; 
WiU  of  SUverthom^  68  Wis.  372;  Holcomb  v.  Holcomb^  95 
X.  T.  316;  Matter  of  Bemsee,  141  K  T.  389. 

For  the  respondent  there  was  a  brief  by  Harlow  Pease 
and  C.  B.  Blvmenfdd^  and  oral  argument  by  Mr.  Pease. 

Dodge,  J.  1.  William  Hoppe,  the  son,  to  whom  no  be- 
quest was  made,  was  a  competent  subscribing  witness.  Sees. 
2284,  2285,  R  S.  1878,  evidently  contemplate  attestation  of 
wills  by  heirs  and  others  interested  in  the  estate,  provided 
they  are  not  beneficiaries  under  the  will  in  excess  of  their 
rights  independent  of  it.  Beneficial  interest  under  the  will 
is  the  test.    In  re  Lyon's  WiUy  96  Wis.  339. 

He  was  not  incompetent  under  sec.  4069.  True,  he  was  a 
party.  The  legatees  and  devisees  are  parties  on  the  one 
side,  and  the  heirs  at  law  the  parties  on  the  other  side,  in 
probate  proceedings.  In  re  Valentine's  Willy  93  Wis.  45,  51, 
quoting  Hall  v.  AUen^  31  Wis.  691.  He  was,  however,  called 
by  the  jwoponents  of  the  will — the  adverse  parties, —  the 
only  ones  who  had  any  right  to  object  to  his  competency. 
It  is  always  in  the  discretion  of  the  adverse  party  to  waive 
the  protection  afforded  by  sec.  4069,  either  by  refraining 
from  objection,  or  by  offering  testimony  of  another  witness; 
and  he  may  equally  waive  it  by  calling  his  opponent  and 
examining  him  as  a  witness  to  personal  transactions.  Becker 
V.  Foster y  64  HI.  App.  192;  Taylor  v.  Ainsworth,  49  Ifeb.  696. 

2.  The  finding  of  the  court,  either  as  to  mental  compe- 
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tency,  or  as  to  absence  of  undue  influence,  is  not  against  the 
preponderance  of  the  evidence.  Even  should  the  testimony 
of  the  son  William  Hopi^e  be  not  considered,  there  would 
remain  sufficient  evidence  to  support  the  findings. 

The  taxable  costs  of  both  parties  should  be  paid  out  of  the 
estate. 

By  the  Court. — Judgment  affirmed. 

Babdeen,  J.,  took  no  part. 


Hbmmy,  Administrator,  Respondent,  vs.  Hawkins,  Appel- 
lant. 

January  14 — January  SI,  1899. 

Estates  of  decedents:  Pledge  of  assets  by  executor:  Misappropriation  of 
proceeds:  Notice. 

1,  A  pledge  by  an  executor  of  the  assets  of  the  estate,  even  though 
made  to  secure  a  loan  for  his  own  personal  benefit,  is  valid  if  the 
pledgee  has  no  knowledge  or  notioe  of  the  intended  perversion  of 
the  proceeds,  but  takes  the  property  in  good  faith. 

2l  An  executor  wrote  to  the  defendant,  from  whom  he  proposed  to  bor- 
row money,  that  the  county  judge  would  make  an  order  in  regard 
to  a  loan,  and  then  he  would  be  ready  to  take  it  After  receiving 
a  favorable  reply,  he  sent  to  the  defendant  a  note  signed  by  him 
as  executor,  also  a  note  and  mortgage  belonging  to  the  estate,  as- 
signed by  him  as  executor,  as  collateral.  In  a  letter  accompanying 
the  instruments  he  requested  the  defendant  to  place  the  larger 
part  of  the  money  in  the  bank  to  his  (the  executor's)  credit,  and 
retain  the  balance  for  awhile  "as  that  is  mainly  to  pay  expenses 
of  administration,  part  of  it  coming  to  me."  Held,  insufficient  to 
charge  the  defendant  with  knowledge  that  the  loan  was  not  made 
for  the  benefit  of  the  estate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    JSeversed. 
The  plaintiff,  as  administrator  de  Ionia  non  with  the  will 
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annexed  of  the  estate  of  Lucinda  Cutler,  deceased,  brings 
this  action  to  recover  the  value  of  a  note  of  $3,500  and  in- 
terest, executed  by  George  Hams  to  said  deceased,  May  13, 
1S89,  together  with  the  real-estate  mortgage  securing  the 
same.  The  complaint  contains  the  necessary  allegations 
showing  the  representative  character  of  the  plaintiflf,  that 
the  note  and  mortgage  are  assets  of  said  estate,  and  that  the 
same  have  been  converted  by  the  defendant  to  his  own  use. 
The  answer  admits  the  representative  character  of  the  plaint- 
iflf, and  the  execution  of  the  note  and  mortgage,  and  alleges 
ownership  in  himself  of  said  note  and  mortgage,  as  collateral 
security  to  a  loan  of  $2,500,  made  by  him  March  20, 1890, 
to  one  Rambusch,  who  was  then  executor  of  the  estate  of 
Lucinda  Cutler,  and  assigned  the  note  and  mortgage  to  the 
defendant  as  such  executor.  There  was  little,  if  any,  dispute 
about  the  facts,  and  they  were  substantially  as  follows: 
•  The  note  and  mortgage  in  question  were  executed  on  the 
13th  day  of  May,  1889,  to  the  order  of  Lucinda  Cutler,  who 
was  then  alive,  and  were  owned  by  her.  On  the  same  day 
she  made  her  will,  by  which  she  gave  her  husband,  John  A. 
Cutler,  the  use  of  her  household  furniture  and  the  interest 
on  $1,500  during  his  natural  life,  and  also  gave  other  lega- 
cies, amounting  to  $2,000,  to  her  children  and  grandchildren^ 
and  provided  for  the  division  of  the  $1,500  in  which  her  hus- 
band had  a  life  interest,  among  her  children,  after  his  death. 
The  will  also  appointed  William  T.  Eambusch,  of  Juneau, 
executor  and  trustee  for  the  investment  of  the  $1,500.  Lu- 
cinda Cutler  shortly  afterwards  died,  and  the  will  was  pro- 
bated on  the  petition  of  Eambusch,  on  the  25th  of  June^ 
1889,  and  Eambusch  was  appointed  and  qualified  as  execu- 
tor. He  filed  no  inventory,  and  paid  no  claims  against  the 
estate,  and  rendered  no  account  of  his  administration.  The 
estate  seems  to  have  consisted  simply  of  the  $3,500  note  and 
mortgage,  and  a  small  amount  of  household  furniture.  The 
defendant,  Hawhina^  lived  at  Watertown,  Wisconsin,  and 
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had  previously  had  business  transactions  with  Rambusch  in 
the  way  of  loaning  money  through  him.  On  the  15th  of 
March,  1890,  Rambusch  wrote  IIwwMna^  apparently  in  pur- 
suance of  some  previous  letter  or  conversation,  as  follows: 
^'  On  Tuesday  next,  an  order  will  be  made  by  the  county 
judge  in  regard  to  the  $2,000  loan,  and  I  will  then  be  ready 
for  it,  and  will  send  you  the  papers.  If  you  can  make  it 
$2,600,  it  will  be  just  as  well.  The  mortgage  is  for  $3,000, 
and  is  a  first  mortgage  on  land  worth  $10,000."  Hawkma^a 
reply  to  this  letter  does  not  appear  in  evidence,  but  was  ap- 
parently favorable;  and  on  the  20th  of  the  same  month 
Rambusch  wrote  Hawkins^  inclosing  the  note  and  mortgage 
in  suit,  as  follows:  "I  inclose  herewith  note  for  $2,500, 
and  mortgage  and  note  of  George  A.  Hams  to  lucinda 
Cutler,  an  assignment  from  me,  as  executor  of  the  will  of 
Lucinda  Cutler,  deceased,  to  you,  as  collateral  security.  The 
land  is  worth  $10,000,  so  that  the  mortgage  is  absolute  se- 
curity. Please  deposit  $2,000  in  Bank  of  Watertown  to  my 
credit,  and  the  balance,  $500,  can  wait  awhile,  as  that  is 
mainly  to  pay  expenses  of  administration,  part  of  it  coming 
to  me."  The  $2,500  note  inclosed  was  payable  three  years 
from  date,  with  interest  at  six  per  cent.,  and  recited  that  it 
was  secured  by  assignment  as  collateral  of  the  Hams  note 
and  mortgage,  and  was  signed,  "  William  T.  Rambusch, 
Executor  of  the  Last  "Will  and  Testament  of  Lucinda  Cutler, 
Deceased."  It  appears  that,  on  the  following  day,  Haw- 
kins  deposited  $2,000  in  the  Bank  of  Watertown,  to  the 
credit  of  Rambusch,  as  requested  in  the  letter,  and  that,  be- 
tween that  time  and  the  9th  of  April,  Rambusch  collected 
interest  on  various  loans  belonging  to  Hawkins^  amount- 
ing to  $472.50,  and  by  letter  requested  Ha/whma  to  place 
$27.50  to  his  credit  in  the  Watertown  Bank,  and  allow  him 
(Rambusch)  to  retain  the  $472.50  interest  collected,  and 
thus  balance  up  thfe  remaining  $500  of  the  loan.  This  was 
done,  and  Rambusch  subsequently  drew  out  on  his  personal 
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checks  the  whole  sum  of  $2,027.50  so  deposited  to  his  credit 
Bambusch  disappeared  in  the  fall  of  1896,  and  died  October 
20, 1896,  never  having  iEU5counted  to  the  estate. 

The  circuit  court  found  that  the  money  borrowed  of  Haw- 
kins  was  borrowed  by  Rambusch  for  his  own  personal  use, 
and  that  Hawkins  knew  that  fact,  and  that  no  part  of  it  was 
used  for  the  benefit  of  the  estate,  and  concluded  that  the  note 
and  mortgage  still  belonged  to  the  estate  of  Lucinda  Cutler, 
and  had  been  converted  by  the  defendant  to  his  own  use,  and 
rendered  judgment  against  Hwwkins  for  the  value  thereof, 
with  costs.  Proper  exceptions  were  taken  to  the  findings, 
and  the  defendant  appeals. 

Harlow  Pease^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Sawyer  cfe  Sa/wyerj 
counsel,  and  Malone  <&  Bachhvher^  attorneys,  and  oral  argu- 
ment by  H  W.  Sanjoyer  and  E.  W.  Sa/wyer.  They  argued, 
among  other  things,  that  the  note  given  by  the  executor  was 
his  individual  liability,  though  he  added  to  his  signature  the 
words  "  executor  of,''  etc.  He  could  not  bind  the  estate  by 
any  new  contract.  McLaughlin  v.  Winner ^  63  Wis.  120 ;  MU- 
Ur  V.  Tracy,  86  Wis.  330;  Thomas  v.  Moorej  52  Ohio  St.  201; 
Roscoe  V.  McDonald,  91  Mich.  270;  Ferrin  v.  Myrick,  41 
N.  T.  315;  Croswell,  Ex'rs  (Hornbook),  260;  Rose  v.  Bowler, 
1  H.  BL  108;  Powell  v.  Graham,  7  Taunt.  585;  Ashhy  v. 
Ashhf,  7  Bam.  &  0.  444;  Wigley  v.  Ashton,  3  Barn.  &  Aid. 
101;  Comer  v.  Shew,  3  Mees.  &  W.  350.  The  defendant  is 
presumed  to  know  the  law,  and  knew  that  the  executor  was 
not  proceeding  regularly  in  the  settlement  of  the  estate.  By 
depositing  the  money  in  bank  to  the  executor's  personal 
credit,  he  actually  misappropriated  it.  Williams  v.  Williams, 
55  Wis.  300;  Booth  v.  Wilkinson,  78  Wis.  652;  O'Connor  v. 
Decker,  95  Wis.  202;  Black  v.  Hurlhut,  73  Wis.  126;  School 
Dist.  V,  First  Nat  Bank,  102  Mass.  174;  Wrm  v.  Kirton,  11 
Ves.  377;  Rocke  v.  Hart,  11  Ves.  58;  Matthews  v.  Brise,  6 
Beav.  239;  Comrn.  v.  McAlister,  28  Pa.  St.  480;  McAllister 
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V.  Camm.  30  Pa.  St.  536.  Such  a  deposit  of  trust  funds  to 
the  executor's  individual  credit  was,  in  law,  an  appropriation 
to  his  own  use. 

WiNSLow,  J.  We  have  been  unable  to  find  any  evidence 
in  the  record  to  support  the  finding  of  the  court  to  the  eflfect 
that  the  defendant,  JBa/wkinSy  knew  that  Rambusch  borrowed 
the  $2,500  for  his  own  personal  use  and  not  for  the  purposes 
of  the  estate.  On  the  contrary,  it  appears  very  clearly  that 
Rambusch  represented  to  Sicmkins^  in  eflfect,  that  the  money 
was  borrowed  for  the  purposes  of  the  estate,  and  also  that 
Rambusch  was  a  man  respected  and  trusted  in  the  commu- 
nity, and  that  there  were  no  facts  appearing  which  would 
have  put  a  reasonable  man  upon  inquiry,  or  raise  a  suspicion 
that  Rambusch  expected  to  make  any  improper  use  of*  the 
money  borrowed.  Under  these  circumstances,  the  law  is 
quite  well  settled  to  the  eflfect  that  the  pledge  was  valid. 
The  principle  is  well  expressed  in  the  case  of  Smith  v.  AyeVy 
101  U.  S.  320-326,  thus:  "There  is  no  doubt  that,  unless 
restricted  by  statute,  an  executor  can  dispose  of  the  personal 
assets  of  his  testator  by  sale  or  pledge  for  all  purposes  con- 
nected with  the  discharge  of  his  duties  under  the  will ;  and 
even  where  the  sale  or  pledge  is  made  for  other  purposes 
of  which  the  purchaser  or  pledgee  has  no  knowledge  or  no- 
tice, but  takes  the  property  in  good  faith,  the  transaction 
will  be  sustained,  for  the  purchaser  or  pledgee  is  not  bound 
to  see  to  the  disposition  of  the  proceeds  received.  But  the 
case  is  otherwise  where  the  purchaser  or  pledgee  has  knowl- 
edge of  the  perversion  of  the  property  to  other  purposes  than 
those  of  the  estate,  or  the  intended  perversion  of  the  pro- 
ceeds." See,  also,  Schouler,  Ex'rs,  §§  349,  350;  Gotiberg  v. 
U.  S.  Nout.  Bcmky  131  N.  T.  595.  The  powers  of  an  execu- 
tor with  regard  to  the  sale  or  pledge  of  assets  are  much 
broader  than  those  of  a  trustee,  because  the  executor  takes 
title  to  the  personal  property  and  is  presumed  to  have  the 
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right  to  transfer.  Schouler,  Ex'rs,  §  350.  It  does  not  nec- 
essarily follow  from  the  fact  that  the  pledge  was  valid  that 
the  estate  is  liable  for  the  loan,  nor  is  that  point  decided  in 
this  case. 

It  is  claimed  that  $472.50  of  the  $2,500  debt  from  Eam- 
busch  to  Hawkms  was  not  advanced  by  H(mkin%^  but  con- 
sisted of  a  past-due  debt  owing  by  Rambusch  to  HawTcinSy 
for  interest  money  collected,  and  hence  that,  so  far  as  this 
sum  is  concerned,  Bambusch  pledged  the  assets  of  the  estate 
to  pay  his  own  debt,  which  he  could  not  legally  do.  Weir 
V,  MosfieTy  19  Wis.  311.  There  is,  however,  no  evidence 
showing  affirmatively  that  this  $472.50  was  in  Eambusch's 
hands  when  he  negotiated  the  loan  of  Hawkins;  but  the  evi- 
dence rather  tends  to  show  that  the  interest  moneys  were 
collected  after  the  loan  was  negotiated,  and  when  Hawkins 
really  owed  Rambusch  $500  upon  the  loan,  and  that  the  in- 
terest moneys  were  simply  set  oflf  against  the  money  which 
Hawkins  would  otherwise  have  forwarded  to  Rambusch  to 
complete  the  loan. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  dismissing  the  complaint. 

Basdben^  J.,  took  no  part. 


Small,  Administrator,  Respondent,  vs.  Champent,  Appel- 
lant. 

Janwvry  16 — Jantuiry  SI,  1899. 

(1-8)  Mental  incompetency:  Evidence:  Adjudication:  I^reaumption  as  to 
prior  condition,  (4-6)  Fraud:  Evidence:  Admissions:  Burden  of 
proof:  Instructions  to  jury, 

1  An  adjudication  of  mental  unsoundness  per  se  is  evidence  only  of 
the  mental  condition  of  the  subject  at  the  time  of  such  adjudica- 
tion, and  thereafter  upon  the  theory  that  a  condition  of  mind  onoe 
shown  to  exist  is  presumed  to  continue. 


Digitized  by 


Google 


62  SUPKEME  COUKT  OF  WISCONSIN.         [102 

Small  va  Champeny. 

2,  An  instruction  that  an  adjudication  of  mental  unsoundness  may  re- 
late back  presumptively  to  a  prior  date,  as  evidence  of  the  mental 
condition  at  such  date,  held  error. 

8.  When  the  condition  of  mind  of  a  person  is  shown  to  have  been  the 
same  for  a  considerable  period  of  time,  an  adjudication  as  to  such 
condition  at  one  date  during  the  period  is  competent  evidence 
.  when  the  act  claimed  to  have  been  affected  by  such  condition  oc- 
curred at  a  prior  date,  upon  the  theory  that  it  is  reasonable  to  say 
that  appearances  determined  at  one  time  during  the  period  to  indi- 
cate insanity  or  incompetency,  indicate  the  same  at  other  times  dur- 
ing such  period,  whether  before  or  subsequent  to  the  adjudication. 

4  The  admissions  of  an  alleged  defrauded  party,  made  long  after  the 
act  sought  to  be  avoided  for  fraud  occurred,  are  not  admissible  as 
evidence  to  affect  the  title  to  property  involved. 

6.  The  giving  of  an  instruction  on  a  material  point,  susceptible  of  two 
constructions,  one  that  condemns  it  and  one  that  does  not,  wher& 
the  jury  may  have  adopted  either  construction,  is  reversible  error. 

6,  In  the  submission  to  a  jury  of  a  cause  of  action,  predicated  on  cir- 
cumstances which  in  law  raise  a  presumption  of  fraud  or  undue 
influence,  it  is  improper  to  say  that  the  burden  of  proof  is  on  the 
person  charged,  to  disprove  it  The  true  rule  is  that  when  circum- 
stances are  established  from  which,  as  a  matter  of  law,  a  presump- 
tion of  fraud  or  undue  influence  arises,  then  the  burden  of  proof  is 
on  the  party^  charged  with  being  guilty  thereof  to  show  that  he  ia 
innocent  and  that  the  alleged  defrauded  party  acted  voluntarily 
and  of  his  own  free  wilL 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.     Heversed. 

Action  of  replevin  brought  in  the  lifetime  of  "William 
Champeny  by  his  guardian  to  recover  certain  promissory 
notes  claimed  to  have  been  obtained  from  him  by  the  de- 
fendant by  means  of  fraud  and  undue  influence,  before  he 
was  placed  under  guardianship.  The  guardian  was  ap- 
pointed by  reason  of  the  old  age  and  incompetency  of  Cham- 
peny to  do  business  and  take  care  of  his  property.  The 
ward  died  after  the  action  was  brought.  It  was  revived  in 
the  name  of  the  administrator  and  was  thereafter  tried,  the 
verdict  and  judgment  being  for  the  plaintiff.  Defendant 
appealed. 
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For  the  appellant  there  was  a  brief  by  D,  J.  Hemlock^  at- 
torney, and  G^CormoT^  Hammel  cfe  Schmitz^  of  counsel,  and 
oral  argument  by  J.  L.  G*  Connor  and  Mr.  Hemlock. 

For  the  respondent  there  was  a  brief  by  Ryan  cfe  Merton, 
and  oral  argument  by  E.  Merton. 

Makshatj^  J.  The  right  of  plaintiflE  to  recover  depended 
on  whether  the  deceased,  William  Champeny,  was  compe- 
tent to  transact  his  business  at  the  time  he  parted  with  the 
property  in  controversy  to  the  defendant.  About  four  and 
one-half  months  after  the  transaction,  there  was  an  in- 
quest before  the  county  judge  as  to  Champeny's  mental  con- 
dition. Such  inquest  was  had  on  an  application  for  the 
appointment  of  a  guardian.  As  a  part  of  the  proceedings, 
Champeny's  testimony  was  taken,  and  among  other  things 
he  testified  at  length  as  to  his  business  relations  with  the 
defendant,  particularly  in  regard  to  the  property  in  contro- 
versy in  this  case.  The  result  of  the  inquest  was  that  Cham- 
peny was  adjudged  incompetent  to  attend  to  his  business 
aflfairs,  and  a  guardian  for  him  was  accordingly  appointed. 
The  evidence  of  Champeny  on  the  hearing  and  the  adjudica- 
tion which  followed  were,  against  defendant's  objections, 
admitted  as  evidence  for  plaintiff  on  the  trial  in  question^ 
and  that  is  assigned  as  error  on  this  appeal 

The  general  rule  is,  that  an  adjudication  as  to  mental 
soundness  is  direct  evidence  of  the  fact  at  the  time  of  the 
adjudication,  and  presumptive  evidence  of  the  condition  of 
the  subject  at  a  subsequent  time,  upon  the  theory  that  a  con- 
dition of  mind  once  shown  to  exist  is  presumed  to  continue. 
It  is  not  evidence  of  itself  of  the  mental  soundness  of  the 
subject  at  any  time  prior  to  the  adjudication.  In  the  ab- 
sence of  independent  evidence  showing  that  the  same  condi- 
tion of  mind  existed  at  the  prior  time  as  at  the  time  of  the 
adjudication  and  had  been  continuous  in  the  meantime,  it  is 
not  admissible  at  all  in  a  controversy  as  to  such  condition 
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at  such  prior  time.  That  is  the  state  of  the  law  as  laid  down 
in  previous  adjudications  of  this  court,  and  no  reason  is  per- 
ceived for  departing  from  it.  Such  is  the  law  also  accord- 
ing to  standard  text  writers  and  courts  generally. 

It  is  often  said,  as  in  Bumham  v.  Mitchell^  34  Wis.  117, 
that  an  adjudication  of  insanity  is  not  evidence  of  the  con- 
dition of  the  person  to  whom  it  relates  prior  to  its  date. 
That  is  perfectly  consistent  with  what  has  been  said.  True, 
it  is  said  in  GUea  v.  Hodge^  Y4  Wis.  360,  that  the  result  of 
the  adjudication  in  Bumham  v.  Mitchell  was  introduced  to 
prove  mental  capacity  reaching  back  many  years,  but  the 
court  did  not  say,  certainly  did  not  intend  to  say,  that  such 
evidence  was  proper  j?^  86.  The  admission  of  the  evidence 
there  was  Reld  not  prejudicial  because  the  court,  by  the 
<5harge,  expressly  limited  its  effect  to  the  time  when  the  ad- 
judication was  made.  The  evidence  was  likewise  limited 
in  Giles  v.  Hodge^  the  court  saying,  in  substance,  that  the 
adjudication,  though  some  days  after  the  filing  of  the  peti- 
tion, was  expressly  of  the  date  of  the  petition,  and  on  such 
date  the  deeds  were  made,  the  validity  of  which  was  chal- 
lenged because  of  the  incompetency  of  Giles  to  make  them. 
The  court  said  there  is  no  doubt  of  the  general  principle 
that  the  adjudication  cannot  relate  back  to  a  prior  time  as 
evidence  of  incapacity,  hut  when  it  is  shown  that  the  mental 
condition  had  heen  the  same  for  a  considerable  length  of  tim>e 
and  was  the  sam^  at  the  time  of  the  act  to  he  affected  hy  it  as 
when  the  adjudication  was  had^  the  adjudication  is  compe- 
tent  evidence.  Although  that  was  not  strictly  necessary  to 
the  decision  of  the  case,  because,  as  indicated,  the  court  held 
that  the  adjudication,  by  its  terms,  included  the  very  day  on 
which  the  act  affected  by  the  alleged  insanity  took  place,  yet 
on  the  theory  of  the  party  challenging  the  competency  of  the 
adjudication  as  evidence,  that  is,  that  the  transaction  which 
was  the  subject  of  controversy  took  place  a  few  days  prior 
to  such  adjudication,  the  admissibility  of  it  in  connection 
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with  other  evidence  was  a  proper  subject  for  discussion  and 
decision.  So  what  was  said  in  that  line  must  be  considered 
the  correct  rule  of  law  according  to  the  deliberate  judgment 
of  this  court  then  expressed,  till  some  contra  declaration 
shall  have  been  made,  and  no  reason  is  perceived  now  for 
departing  from  that  rule.  As  before  stated,  however,  that 
does  not  militate  at  all  against  the  principle  that  such  an 
adjudication,  of  itself,  is  not  evidence  of  the  condition  of  the 
party  affected  by  it  at  any  prior  time.  It  tends  that  way 
only  when  the  condition  of  the  person  is  shown  to  have  been 
the  same  for  a  considerable  period  of  time,  including  the 
prior  date  and  the  adjudication.  Then  a  decree  of  mental 
incompetency  at  one  date  during  the  period  is  evidence 
tending  to  show  that  the  circumstances  which  indicated  in- 
sanity at  one  time  indicated  the  same  at  other  times  during 
such  period.  That  appeals  to  our  reason  and  common  sense 
as  to  what  ought  to  be  the  law,  and  the  decisions  of  courts 
elsewhere  support  it,  as  indicated  in  the  citations  found  in 
the  opinion  in  GUea  v.  Hodge^  supra. 

In  Ashcraft  v.  De  Annond^  44  Iowa,  229,  the  mental  con- 
dition of  the  subject  was  shown  for  a  period  of  many  years, 
reaching  to  a  time  long  after  the  act  claimed  to  have  been 
affected  by  it,  all  tending  to  show  gradual  mental  decay, 
reaching,  finally,  total  inability  for  mental  action.  Under 
those  circumstances  the  court  held  that  evidence  of  the 
mental  condition  after  the  act  complained  of,  in  connection 
with  all  the  other  evidence  on  the  subject,  was  proper. 
Again,  in  Terry  v.  Buffmgton^  11  Ga.  342,  the  act  called  in 
question  was  the  making  of  a  will  in  1844.  Evidence  was 
produced  tending  to  show  that  the  testator's  mental  con- 
dition was  the  same  before  that  time  and  continuously  down 
to  1849.  In  that  state  of  the  case  expert  evidence  was  held 
proper  to  show  that  the  testator  was  incompetent  at  the 
latter  date,  1849.  ^^  Per  se,''  said  the  court,  "  the  proof  was 
objectionable;  taken  in  connection  with  the  other  evidence 
Vol.102— 5 
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it  was  relevant  and  proper/'  Keeping  in  mind  the  distinc- 
tion between  an  adjudication  of  mental  unsoundness  as  evi- 
dence, unsupported  by  evidence  of  prior  mental  condition, 
where  that  is  the  real  subject  of  controversy,  and  such  evi- 
dence in  connection  with  other  evidence  showing  that  the 
prior  condition  and  appearances  of  mental  unsoundness  were 
the  same  as  at  the  time  of  the  adjudication,  it  will  readily 
be  seen  that  all  the  cases  holding  that  such  an  adjudication 
is  not  evidence  of  mental  condition  at  a  prior  time  are  in 
perfect  harmony  with  the  rule  we  say  was  announced  by 
this  court  in  GUles  v,  Hodge^  and  which  is  now  aflSrmed. 
But,  as  said  in  Terry  v,  Buffingtoriy  the  converse  of  the  rule 
that  insanity  once  judicially  established  is  presumed  to  con- 
tinue, is  not  the  law.  That  is,  it  does  not  relate  back  as 
well  as  continue.  In  the  language  very  properly  used  by 
the  learned  counsel  for  appellant  on  the  argument,  the  pre- 
sumption springing  from  the  adjudication  is  not  retroactive. 
In  view  of  what  has  preceded,  it  must  be  held  that  the 
admission  in  evidence  of  the  adjudication  made  over  four 
months  after  the  act  sought  to  be  impeached,  was  error. 
There  was  no  competent  proof,  as  appears,  warranting  the 
finding  that  Champeny  was  in  substantially  the  same  con- 
dition of  mind  continuously  from  before  the  transfer  of  the 
property  to  defendant,  down  to  the  time  he  was  placed 
under  guardianship.  That  being  the  necessary  foundation 
for  the  admission  of  the  adjudication,  and  it  being  absent, 
the  error  of  the  trial  court  is  clear.  We  shall  not  take  time 
to  go  through  the  evidence  in  detail  to  demonstrate  want 
of  the  necessary  preliminary  proof,  but  rest  the  matter  with 
stating  our  conclusion  that  it  is  not  in  the  record.  Prob- 
ably, if  the  trial  judge  looked  at  the  matter  from  a  correct 
legal  standpoint,  the  evidence  of  the  deceased  taken  before 
the  county  judge  was  deemed  to  be  sufficient,  with  the  other 
evidence,  to  pave  the  way  for  the  admission  of  the  appoint- 
ment of  the  guardian.    But  the  evidence  of  Champeny  was 
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clearly  incompetent.  The  learned  circuit  judge  said  that  it 
was  admitted  as  admissions  of  Champeny,  overlooking  the 
well-tnown  rule  that  the  admissions  of  a  vendor  or  trans- 
ferrer of  property,  subsequently  made,  are  not  admissible 
in  evidence  to  affect  the  vendee's  or  transferee's  title.  That 
principle  is  elementary.  Qrcmt  v.  Lewis^  14  Wis.  487 ;  Selsby 
V,  Bedlon^  19  Wis.  17.  No  good  reason  has  been  or  can  be 
suggested  to  uphold  the  admission  of  that  testimony.  Its 
admission  alone  necessitates  a  reversal  of  the  judgment. 

The  court  gave  to  the  jury  quite  a  long,  involved  instruc- 
tion as  to  the  effect,  as  evidence,  of  the  appointment  of  the 
guardian.  The  instruction  is  too  long  to  admit  including  it 
verbatim  in  this  opinion.  Suffice  it  to  say  that  the  jury  may 
well  have  understood  from  the  judge's  language,  and  prob- 
ably did  understand,  that  they  were  at  liberty  to  presume 
from  the  adjudication  that  the  incompetency  thus  found  re- 
lated back  by  way  of  inference  four  months  and  a  half  to  the 
time  when  the  act  alleged  to  have  been  affected  by  mental 
unsoundness  occurred.  "It  is  the  general  rule,"  said  the 
court,  "  that  such  an  adjudication  cannot  relate  back  to  a 
prior  time  as  evidence  of  incapacity  at  such  prior  time,  except 
by  a  presumption  that  it  contmued.^^  That  is  a  pretty  clear 
indication  that  the  learned  court  entertained  the  idea  that 
an  adjudication  of  incompetency  as  independent  evidence  is 
competent,  by  relation,  to  establish  mental  unsoundness  at 
a  prior  date.  True,  there  is  other  language  in  the  charge, 
indicating  a  view  that  if  there  was  evidence  of  a  condition 
of  mental  decay  which  existed  for  a  considerable  length  of 
time,  reaching  down  to  and  including  the  date  of  the  adju- 
dication, such  adjudication  might  be  considered  as  evidence 
in  connection  with  the  other  evidence  of  the  mental  condi- 
tion of  Champeny  at  a  date  prior  to  such  adjudication,  and 
within  the  period  covered  by  such  evidence  of  prior  condi- 
tion. But  that  was  not  said  in  such  a  way  but  that  a  pro- 
fessional man,  even,  might  easily  have  understood  that  the 
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adjudication  itself  would  relate  back,  presumptively.  If  we 
could  say  the  charge  admits  of  a  construction  in  accordance 
with  correct  legal  principles,  it  must  yet  be  deemed  preju- 
dicial, so  long  as  we  must  say  it  also  admits  of  a  contrary 
meaning  and  the  jury  were  quite  liable  to  have  been  misled 
thereby.  Qihhons  v.  W.  F.  R.  Co.  62  "Wis.  546 ;  Hopkma  v. 
Bush  River,  70  Wis.  10;  West  v.  WeUs,  54  Wis.  525. 

The  court  instructed  the  jury,  in  substance,  that  in  this 
class  of  cases  the  general  rule,  that  the  burden  of  proof  is 
on  the  party  alleging  fraud  to  establish  it  by  a  preponder- 
ance of  evidence,  does  not  apply;  but  on  the  contrary  the 
burden  of  proof  is  on  the  party  charged  with  fraud  and 
undue  influence  to  disprove  it.  That  was  not  strictly  accu- 
rate, though  it  must  be  conceded  there  are  many  cases  that 
would  seem  to  support  it,  to  one  not  thoroughly  conversant 
with  the  doctrine  upon  which  they  rest.  The  true  rule  is 
that  in  this  class  of  cases,  the  same  as  in  others,  the  burden 
of  proof  is  on  the  party  alleging  fraud  to  establish  it  by  a 
preponderance  of  the  evidence  to  the  satisfaction  of  the  yxvy\ 
but  proof  of  circumstances  which,  in  law,  satisfactorily  sug- 
gest fraud  does  the  work,  and  then  the  burden  of  proof  is 
upon  the  party  against  whom  fraud  is  alleged  to  meet  the 
prima  fade  case  thus  made  by  affirmatively  and  satisfac- 
torily explaining  such  circumstances  and  establishing  his 
innocence.  The  facts  from  which  fraud  and  undue  influence 
9X^  priTna  fa/iie  mi^TzltAQ  ai'e  mentioned  in  numerous  cases 
in  this  court,  the  following  being  among  the  most  significant 
Smith  V,  Smith,  60  Wis.  329;  Davis  v.  Dean,  66  Wis.  100 
Cole  V.  Getzinger,  96  Wis.  559;  Disch  v.  Timm,  101  Wis.  179 
Doyle  V,  Welch,  100  Wis.  24. 

In  Davis  v.  Dean,  this  language  was  used:  "If  the  bur- 
den of  proof  is  upon  the  plaintiffs  to  show  such  fraud  or 
undue  influence,  probably  we  could  not  disturb  the  findings 
of  the  circuit  court  which  negative  their  eidstence.  But 
under  the  circumstances  of  this  case  the  hurden  of  proof  is  not 
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ujpon  th^  plaintiffs?^  The  significance  of  the  language, 
"  onder  the  circumstances  of  this  case,"  is  liables  to  be  over- 
looked, as  it  undoubtedly  was  by  the  learned  circuit  judge. 
In  connection  with  that  part  of  the  opinion  in  Dwois  v.  Dean^ 
just  quoted,  is  a  statement  of  the  circumstances  mentioned 
which  it  was  said  presumptively  made  the  case  for  the  plaint- 
iflFs  and  placed  the  defendant  in  the  position  indicated  in 
the  quoted  language.  In  Disch  v.  Timm^  the  present  chief 
justice,  quoting  with  approval  from  a  late  New  York  case, 
said:  "When  opportunity  and  a  disposition  to  influence 
the  act  of  another  improperly  are  shown,  a  presumption  of 
undue  influence  arises,  and  the  burden  of  proof  is  then  on 
the  party  charged  thereioith  to  shdw  that  auch  other  acted  in- 
tdligervily  amd  'voluntarily?'^  To  the  same  effect  the  court, 
by  Mr.  Justice  Winslow,  in  Doyle  v,  Welch^  said :  "  When  a 
voluntary  conveyance  is  made  hy  cm  aged  person  of  his  entire 
property  without  consideration^  to  one  who  stcmds  in  a  position 
oftrusft  and  confidence  to  him^  v/nder  circumstances  of  secrecy y 
the  burden  of  proof  is  upon  the  grantee  to  show  that  the 
conveyance  was  untainted  with  undue  influence." 

Such  is  the  effect  of  all  the  authorities  on  the  subject. 
The  field  for  the  operation  of  undue  influence  or  fraud  being 
shown,  together  with  satisfactory  indications  that  the  oper- 
ation has  taken  place,  then  from  that  situation  springs  the 
presumption  of  fact  which  the  person  charged  with  the 
wrong  doing  must  meet  and  overcome  by  showing  affirm- 
atively that  there  was  no  wrong.  A  presumption  against 
the  person  charged  does  not  exist  from  the  mere  fact  that 
there  is  such  a  charge,  but  because  of  circumstances  appear- 
ing which  satisfactorily  suggest  the  wrong,  and  it  is  not  till 
such  circumstances  appear  that  it  can  properly  be  said  the 
burden  of  proof  to  disprove  wrong  is  on  the  person  charged. 

A  jury  may  properly  be  told,  in  such  an  action,  that  the 
burden  to  establish  fraud  or  undue  influence  is  upon  the 
plaintifl',  but  that  it  need  not  be,  and  usually  is  not,  estab- 
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lished  by  direct  evidence,  but  by  inference  from  circum- 
stances pointing  that  way,  which  circumstances  must  be 
affirmatively  established  as  part  of  plaintiflTs  case.  Their 
attention  maybe  properly  called  to  the  circumstances  which 
in  law  raise  the  presumption  of  fraud  and  undue  influence, 
and  if  such  circumstances  appear  uncontroverted  by  the  evi- 
dence, they  may,  and  should,  be  told  that  the  plaintiflPs  case 
is  thereby jprima/iwi^  established.  If  the  circumstances  are 
controverted,  the  jury  should  be  told  that  they  must  find 
the  facts  in  that  regard  from  the  evidence,  the  burden  of 
proof  to  satisfy  them  by  a  preponderence  of  evidence  being 
upon  the  party  charged.  The  facts  being  uncontroverted, 
or  found  by  the  jury  from  the  evidence,  jprima/acid  show- 
ing fraud  or  undue  influence  as  a  matter  of  law,  the  jury 
should  be  told  to  find  against  the  party  charged  therewith 
unless  satisfied  from  the  whole  evidence  in  the  case  that  the 
act  called  in  question  was  the  free,  voluntary,  and  deliberate 
act  of  the  alleged  defrauded  party,  the  burden  of  proof  being 
upon  such  party. 

For  the  several  errors  indicated,  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  triaL 

By  the  Cowrt. —  So  ordered* 

Babdebk,  J.^  took  no  part 


David  Adlbb  &  Sons  Olothino  Company,  Appellant,  vs. 
Thobp,  Assignee,  Bespondent 

January  16 — January  SI,  1899. 

(1)  Voluntary  assignment:  Evidence:  Examination  of  assignor.    (2)  Re- 
plevin: Evidence  of  value.    (8)  Sale  of  chattels:  Bescission. 

1.  In  an  action  of  replevin  against  an  assignee,  to  which  the  assignor  is 
not  a  party,  the  latter  is  a  competent  witness,  and  it  is  not  error  to 
exclude  his  examination,  taken  under  sec  17026,  S.  &  R  Ana  Stats. 
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(sec.  16936,  Stats.  1808),  when  offered,  not  by  way  of  impeachment, 
but  as  substantive  evidence. 

2.  In  replevin  by  the  vendor  of  goods  their  value  was  alleged,  both  in 
the  complaint  and  answer,  to  be  a  certain  sum.  Plaintiff's  agent 
who  had  identified  the  goods  testified  that  said  sum  was  the  in- 
voice price  and  that  that  was  their  valua  Heldy  that  the  court,  in 
directing  a  verdict,  properly  fixed  their  value  at  that  amount,  al- 
though the  same  witness  further  testified  that  the  goods  had  de- 
preciated in  value  forty  per  cent,  during  the  twenty-two  days 
which  had  elapsed  since  their  sale,  because  they  had  been  unpacked 
and  placed  on  shelves  and  some  suits  and  sizes  sold.  Jenkins  v, 
SteankcLy  19  Wia  126,  distinguished. 

3L  A  vendor  of  merchandise  cannot  rescind  the  sale  and  reclaim  the 
goods  merely  because  the  purchasers,  knowing  themselves  to  be 
insolvent^  did  not  disclose  that  fact,  where  no  inquiries  and  no  false 
statements  were  made  and  no  artifice  resorted  to  to  mislead  the 
vendor,  and  it  does  not  appear  that  the  goods  were  bought  with 
the  fraudulent  intent  of  not  X)aying  for  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Door 
county:  S.  D.  Hastings,  Jb,,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Felker^  Doe  <& 
FdJcer  and  Charles  Z.  Aa/rons^  and  oral  argument  by  Charles 
W.  Fdh&r. 

For  the  respondent  there  was  a  brief  by  Oreene^  Vromxm^ 
Fairchildj  North  cfe  Pa/rJcer^  and  oral  argument  by  Charles 
JB!  Vroraan. 

Cassodat,  0.  J.  This  is  an  action  of  replevin  of  certain 
goods  and  merchandise  sold  by  the  plaintiff's  salesman  to 
the  firm  of  L.  D.  Thorp  &  Son,  of  Egg  Harbor,  April  26, 
1896,  and  shipped  to  them  by  the  plaintiff  on  the  next  day. 
May  15, 1896,  that  firm  made  a  voluntary  assignment  to  the 
defendant  for  the  benefit  of  their  creditors.  May  19, 1896, 
the  plaintiff  replevied  the  goods.  At  the  close  of  the  trial 
the  court  directed  a  verdict  in  favor  of  the  defendant,  to  the 
effect  that  he  was  the  owner  and  entitled  to  the  possession 
of  the  property  described,  that  the  value  thereof  was  $63*, 
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and  that  the  defendant's  damage  for  withholdings  the  prop- 
erty was  six  cents.  From  the  judgment  entered  thereon  ac- 
cordingly, with  costs,  the  plaintiff  brings  this  appeal. 

1.  Error  is  assigned  because  the  court  excluded  the  testi- 
mony of  one  of  the  assignors,  taken  before  a  county  judge^ 
under  sec.  1702J,  S.  &  B.  Ann.  Stats.,  being  sec.  1693J, 
Stats.  1898.  As  indicated  by  the  late  revisers  in  their  note 
to  that  section,  "  it  was  intended  to  aid  the  parties  in  an  as- 
signment to  obtain  evidence  to  be  used  on  the  final  hearing 
or  perhaps  before  such  hearing."  Id. ;  In  re  Baker ^  72  Wis. 
395.  Such  assignor  is  not  a  party  to  this  action,  but  was  a 
competent  witness,  and  appears  to  have  been  sworn  and  ex- 
amined as  such  on  behalf  of  the  plaintiff  on  the  trial.  Such 
testimony  was  not  offered  by  way  of  impeachment,  but  as 
substantive  evidence.  There  was  no  error  in  excluding  such 
testimony. 

2.  Error  is  assigned  because  in  directing  a  verdict  the  court 
fixed  the  value  of  the  property  at  $634.  That  is  the  value 
of  such  property  as  alleged  in  the  complaint,  and  also  as  ex- 
pressly alleged  in  the  answer.  The  plaintiff's  witness,  in  its 
employ,  who  picked  out  the  goods  invoiced  and  sold  to  the 
firm,  testified  to  the  effect  that  he  went  to  Egg  Harbor  to 
identify  the  goods  so  sold  by  the  plaintiff;  that  he  found  the 
goods  in  the  possession  of  the  defendant,  as  such  assignee ; 
that  he  "identified  some  of  the  goods;"  and  that  "the  list 
attached  to  the  complaint,"  which  he  held  in  his  hand,  was 
correct;  and  that  the  invoice  price  of  the  goods  so  identified 
was  $634,  and  that  their  value  was  $634.  These  facts  clearly 
distinguish  the  case  at  bar  from  Jenkins  v,  Steanka^  19  Wis. 
126,  particularly  relied  upon  by  counsel  for  the  plaintiff.  In 
that  case,  which  was  replevin,  the  trial  court  refused  to  allow 
the  plaintiff  to  prove  that  the  property  detained  was  of  less 
value  than  alleged  in  the  complaint  and  not  denied  in  the 
answer;  and  such  ruling  was  held  to  be  error.  Here  the 
plaintiff  was  allowed  to  prove,  and  did  prove,  that  the  value 
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was  the  same  as  alleged  in  both  the  complaint  and  answer. 
True,  the  same  witness  testified  that  the  market  valne  of  those 
goods  was  about  sixty  cents  on  the  dollar;  that  the  goods 
had  depreciated  in  value  forty  per  cent,  on  account  of  broken 
lots,  and  lots  which  were  sold  out,  and  odd  sizes  which  the 
plaintiflf  no  longer  had  in  stock.  But  the  only  ground  or 
reason  given  for  such  depreciation  during  the  twenty-two 
intervening  days  is  that  the  clothing  was  unpacked  in  the 
store  at  Egg  Harbor,  and  put  on  the  shelves,  and  some  suits 
and  sizes  sold  out.  This  is  insufiicient  to  reduce  what  he 
himself  had  sworn  to  be  the  value,  and  what  the  complaint 
and  answer  both  allege  to  have  been  the  value. 
'  3.  Error  is  assigned  because  the  court  directed  a  verdict 
in  favor  of  the  defendant  upon  the  merits.  The  contention 
is  that  the  evidence  is  sufficient  to  have  authorized  the  jury 
to  infer  that  the  firm  bought  the  goods  with  the  fraudulent 
intent  of  not  paying  for  them,  or,  at  least,  that  the  firm 
failed  to  reveal  facts  to  the  plaintiff  which  would  have  pre- 
vented it  from  shipping  the  goods.  The  principal  fact  re- 
lied upon  is  that  at  the  time  of  ordering  the  goods  the  firm 
was  insolvent;  and  that  that  fact,  and  other  circumstances, 
such  as  heavy  indebtedness,  poor  trade,  poor  collections, 
general  financial  depresion,  and  the  like,  if  communicated 
to  the  plaintiff  by  the  firm,  would  have  prevented  the 
plaintiff  from  shipping  the  goods.  The  goods  were  ordered 
by  the  firm  from  the  plaintiff's  traveling  salesman,  Selig- 
man,  who  solicited  and  urged  the  firm  to  make  the  pur- 
chase. Seligman  was  not  sworn.  It  appears,  however,  that 
he  called  on  the  firm  at  their  store,  and  solicited  the  order 
in  the  ordinary  way  and  in  the  usual  course  of  business,  and 
the  amount  of  the  purchase  was  the  usual  amount  for  that 
season  of  the  year;  that  he  asked  no  questions  as  to  the 
firm's  financial  condition,  and  that  no  statement  or  repre- 
sentation was  made  to  him  respecting  such  condition ;  that 
no  more  goods  were  purchased  than  were  needed  by  the 
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firm  for  the  continuance  of  the  business;  that  the  business 
did  continue  in  the  usual  manner  down  to  the  time  of  the 
assignment;  that  during  that  time  the  proceeds  of  sales  and 
collections  were  applied  to  the  payment  of  the  debts  6t  the 
firm;  that  during  the  two  weeks  immediately  prior  to  the 
assignment  the  firm  paid  some  $400  on  their  debts;  that  no 
misappropriation  was  made  for  the  benefit  of  the  firm  or 
their  friends;  that  no  preference  was  given  or  secured;  that 
the  stock  and  liabilities  of  the  firm  were  substantially  the 
same  as  in  the  spring  of  1895 ;  that  the  store  had  been  run 
for  years  largely  on  credit;  that  at  the  time  of  purchasing 
the  goods  in  question  the  firm  expected  to  make  a  loan  suf- 
ficient to  pay  up  their  liabilities,  and  secure  the  same  on 
exempt  property;  that  the  failure  to  make  the  loan  did  not 
transpire  until  about  the  time  of  the  assignment;  that  in 
May,  1896,  after  the  firm  had  received  the  goods  in  question 
and  placed  them  upon  the  shelves,  and  before  making  the 
assignment,  certain  creditors  of  the  firm  threatened  attach- 
ments and  legal  proceedings,  by  which  the  firm  was  induced 
to  make  the  assignment.  No  question  is  made  as  to  the 
regularity  or  validity  of  the  assignment.  We  assume,  for 
the  purposes  of  this  case,  that  at  the  time  of  purchasing  the 
goods  the  firm  was  insolvent  and  unable  to  pay  their  debts 
out  of  their  nonexempt  property,  and  that  the  members  of 
the  firm,  or  some  of  them,  had  reasonable  ground  for  be- 
lieving that  such  was  their  condition.  The  question  recurs 
whether  such  facts  were  sufficient,  in  law,  to  authorize  the 
plaintiff  to  rescind  the  sale  and  reclaim  the  goods. 

This  court  has  held,  in  effect,  that  where  a  person  orders 
goods,  knowing  himself  to  be  insolvent,  without  disclosing 
his  insolvency,  and  with  the  preconceived  purpose  of  not 
paying  for  them,  the  purchase  is  fraudulent,  and  the  vendor, 
upon  discovering  the  fraud,  may  rescind  the  contract  and 
retake  the  goods,  as  against  the  vendee.  Zee  v.  Simmons^  65 
Wis.  526.    The  cases  cited  in  support  of  such  ruling  concede 
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the  law  applicable  tio  this  case.  Thus,  in  Nichols  v.  Pmnery 
18  ^.  T.  295,  there  cited,  it  was  expressly  held  that:  "  The 
mere  omission  of  a  purchaser  of  goods  to  disclose  his  insolv- 
ency to  the  vendor  is  not  a  fraud  for  which  the  sale  may  be 
avoided.  When  no  inquiries  are  made  of  the  vendee  on  the 
subject,  and  he  makes  no  false  statements,  nor  resorts  to  any 
artifice  to  mislead  the  vendor,  it  is  not,  in  general,  fraudu- 
lent in  him  to  remain  silent  in  respect  to  his  pecuniary 
condition.  An  honest,  though  abortive,  purpose  to  con- 
tinue business  and  pay  for  the  goods  is  consistent  with  the 
vendee's  knowledge  of  his  own  insolvency;  and  the  pur- 
chase is  not  fraudulent  when  made  with  such  intent,  though 
founded  in  delusion  and  unreasonable  expectations."  Such 
ruling  has  never  been  altered  nor  shaken  in  New  York. 
Morris  v.  TcHcoU,  96  K  T.  107;  EothmiUer  v.  Stein,  143  N.  Y. 
594.  The  same  rule  maintains  in  other  states.  MorriU  v. 
Blackmany  42  Conn.  324;  lUinois  Leather  Co.  v.  FVynn,  108 
Mich.  91;  People  ex  rd.  EUis  v.  Healy,  128  111.  9, 17.  The 
principles  of  law  thus  quoted  from  18  N.  Y.  were  expressly 
sanctioned  by  this  court  in  Oa/rbuU  v,  Bamk  of  Prairie  du 
Chierij  22  Wis.  384,  392;  and  the  same  is  conceded  in  Lee  v. 
Simmons,  supra,  and  expressly  sanctioned  in  Burchindl  v. 
Hirsh,  5  Colo.  App.  500.  The  difficulty  with  the  case  at 
bar  is  that  the  plaintiff  has  failed  to  prove  facts  and  circum- 
stances sufficient,  when  viewed  in  the  most  favorable  light 
for  the  plaintiff,  to  authorize  a  jury  to  find  that  the  firm 
purchased  the  goods  by  any  misrepresentation  or  artifice,  or 
with  any  preconceived  purpose  of  not  paying  for  them. 

We  find  no  error  in  the  record; 

By  the  Coxvrt. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Babdbek,  J.,  took  no  part. 
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VoRous  and  others,  Respondents,  vs.  The  Phenix  Insur- 
ance Company  of  Brooklyn,  New  York,  Appellant. 

January  16  —  January  SI,  1899, 

Fire  insurance:  Certificate  of  magistrate:  Amendment  and  repeal  of 

statutes. 

Under  ch.  195,  Laws  of  1891,  the  insurance  commissioner  prescribed  a 
form  for  fire  insurance  policies,  to  be  known  as  the  Wisconsin 
standard  policy,  in  which  was  a  clause  requiring  the  insured,  in  case 
of  loss,  to  furnish  a  certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim,  etc.)  living  nearest  the  place  of  the 
fire.  Ch.  124,  Laws  of  1893,  provided  that  whenever  a  certificate 
of  a  magistrate  or  notary  should  be  required  under  a  policy  it 
should  be  a  sufficient  compliance  on  the  part  of  the  assured  to  fur- 
nish a  certificate  of  any  magistrate  or  notary  residing  in  the  county, 
not  interested,  etc.  Afterwards,  the  act  of  1891  having  been  held 
invalid,  the  legislature  by  ch.  387,  Laws  of  1895,  prescribed  as  the 
Wisconsin  standard  policy  the  form  previously  prescribed  by  the 
insurance  commissioner.  The  act  of  1895  repealed  all  acts  confiict- 
ing  therewith,  but  did  not  imdertake  to  revise  the  law  on  the  sub- 
ject of  insurance.  Held,  that  the  act  of  1893  was  not  repealed  or 
modified,  and  that,  notwithstanding  the  standard  policy  required 
a  certificate  from  the  nearest  magistrate  or  notary,  a  certificate 
from  any  magistrate  or  notary  in  the  county  was  sufficient 

Appeal  from  a  judgment  of  the  circuit  court  for  Door 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  were  briefs  by  Mylrea,  Ma/relietti 
cfe  Bird^  and  oral  argument  by  TF.  H.  Mylrea,  They  argued, 
among  other  things,  that  the  provision  in  the  policy  as  to 
a  certificate  was  valid  and  binding.  Cayon  v.  Dtcelling 
House  Ins,  Co,  68  Wis.  510;  Killips  v,  Putnam  F,  Ins,  Co, 
28  Wis.  472;  Badger  v,  OUns  Falls  Ins.  Co,  49  Wis.  389; 
Wright  v,  Hartford  F.  Ins,  Co.  36  Wis.  522.  The  standard 
fire  policy  established  by  ch.  387,  Laws  of  1895,  makes  the 
condition  as  to  such  a  certificate  essential,  and  by  implica- 
tion repeals  ch.  124,  Laws  of  1893.    State  v,  Camj)ieUy  44 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  77 

Voroiis  and  others  va  The  Phenix  Ins.  Ca  of  Brooklyn,  N.  Y. 

"Wis.  529.     The  court  cannot  avoid  the  plain  requirement  of 
the  statute  by  construction.     Travelers^  Ins.  Co.  v.  Fricke^ 
94  Wis.  258. 
H.  O.  Fairchild^  of  counsel,  for  the  respondents. 

Cassoday,  C.  J.  This  is  an  action  on  a  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff  Vorotcs^  April  20, 
1897,  wherein  and  whereby  it  agreed  to  insure  him  to  the 
amount  of  $750,  for  the  term  of  one  year,  against  all  direct 
loss  or  damage  by  fire,  to  wit,  $600  on  the  one-story  frame 
building  occupied  by  him  as  a  general  store  and  situate  on  the 
premises  described,  and  $150  on  counters,  shelving,  and  safe 
while  therein.  It  was  therein  stipulated  and  agreed  that 
the  loss,  if  any,  on  the  building,  should  be  payable  to  Joannes 
Bros.,  mortgagees,  as  their  interest  might  appear.  The  mem- 
bers of  that  firm  are  plaintiffs  in  this  action.  On  July  7, 
1897,  the  building  and  counters  and  shelving  were  burned 
and  totally  destroyed  by  fire,  and  the  safe  was  also  injured 
to  the  extent  of  $20.  The  complaint  is  in  the  usual  form  in 
such  cases.  The  defendant  answered  by  way  of  admissions 
and  denials  and  counter  allegations,  and,  among  others,  one 
to  the  effect  that  the  plaintiff  Vorovs  had  failed  to  furnish 
a  certificate  of  the  magistrate  or  notary  living  nearest  the 
place  of  the  fire,  as  required  by  the  defendant  and  the  policy. 

The  cause  was  tried  by  the  court,  and  at  the  close  of  the 
trial  it  was  found,  as  matters  of  fact,  in  effect,  that  all  the 
allegations  of  the  complaint  were  true,  and  that  the  plaint- 
iff had  performed  all  the  conditions  of  the  policy,  except 
that  Vorovs  had  failed  to  furnish  a  certificate  of  the  magis- 
trate or  notary  public  (not  interested  in  the  claim  as  a  cred- 
itor or  otherwise,  nor  related  to  the  insured)  living  nearest 
the  place  of  the  fire,  stating  that  he  had  examined  the  cir- 
cumstances, and  believed  the  insured  had  honestly  sustained 
loss  to  the  amount  to  be  certified  by  such  magistrate  or 
notary  public;  that,  in  due  time  after  the  fire,  the  defendant 
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duly  demanded  of  Vorovs  that  he  furnish  the  certificate; 
that  the  magistrate  or  notary  public  living  nearest  the  place 
of  such  fire  was  one  Samuel  Churches,  who  resided  and  had 
his  office  about  eighty  rods  from  the  place  of  the  fire ;  that 
the  magistrate  or  notary  public  next  nearest  the  place  of 
fire  was  one  Goodletson,  who  resided  and  had  his  office  in 
the  county  about  four  miles  from  the  place  of  the  fire;  that, 
upon  such  demand  being  made  on  the  plaintiff  Vorous^  he 
took  immediate  steps  to  procure  such  certificate  of  said 
Churches,  and  for  that  purpose  called  upon  Churches,  and 
requested  him  to  make  such  certificate;  that  Churches, hav- 
ing heard  some  rumors  reflecting  upon  the  honesty  of  the 
loss,  and  having  no  personal  knowledge  of  the  extent  or 
honesty  of  the  same,  and  then  being,  as  the  fact  is  found,  a 
bitter  enemy  of  the  plaintiff  Vorous^  and  unwilling,  by  reason 
thereof,  to  do  anything  which  would  benefit  or  be  an  ac- 
commodation to  him,  or  to  make  any  investigation  of  the 
facts  concerning  the  loss  to  ascertain  the  truth  thereof,  ar- 
bitrarily and  unjustly  refused  to  make  or  give  his  certificate 
or  to  do  anything  in  the  premises;  that  Churches  then  and 
there  assigned,  as  his  only  reason  for  such  refusal,  the  en- 
mity and  ill  will  aforesaid,  and  his  unwillingness  to  do  aught 
to  accommodate  or  benefit  Vorovs^  and  intended  to  and  did 
induce  the  belief  in  the  minds  of  Vorov^  and  his  attorney 
that  such  was  his  only  reason  for  his  refusal;  that,  reason- 
ably relying  on  such  belief,  this  suit  was  brought;  that 
Churches  assigned  no  other  reason  than  as  aforesaid  for  his 
refusal  until  he  became  a  witness  in  this  action,  and  testified 
that,  had  he  known  that  the  loss  was  an  honest  loss,  he 
would  not  have  made  such  refusal;  that  the  plaintiff  Vorous 
used  due  diligence  to  procure  from  Churches  his  certificate, 
and,  without  fault  on  his  part,  failed  to  procure  the  same  or 
to  furnish  it  to  the  defendant;  that  the  plaintiff  Vorous^  hav- 
ing, without  his  fault,  failed  to  procure  or  furnish  the  certifi- 
cate of  Churches,  procured  in  due  season  and  due  form  the 
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certificate  of  Goodletson,  and  delivered  it  to  the  defendant; 
that  neither  Churches  nor  Goodletson  was  a  relative  or 
creditor  of  the  plaintiff  Vorous^  nor  was  he  interested  in  any 
part  of  the  recovery  under  the  policy;  that  the  certificate 
of  Churches  was  not  waived  by  the  defendant  in  any  man- 
ner (except  as  the  facts  so  found  constitute  such  a  waiver) ; 
that  the  plaintiff  VoroicSj  by  reason  of  such  fire,  suffered 
loss  and  damage  under  such  policy  in  the  sum  of  $750 ;  that 
the  loss  and  damage,  by  the  terms  of  the  policy,  became  and 
were  due  and  payable  September  29,  1897,  but  no  part 
thereof  has  ever  been  paid. 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
Vorous  was  excused  from  procuring  and  delivering  to  the 
defendant  the  certificate  of  Churches;  that  the  production 
and  delivery  to  the  defendant  of  the  certificate  of  Goodlet- 
son was  a  sufficient  compliance  with  the  conditions  of  the 
policy;  that  the  plaintiffs  were  entitled  to  recover  from  the 
defendant  $750,  with  interest  from  September  29,  1897,  to- 
gether with  their  costs  of  suit;  and  ordered  judgment  accord- 
ingly. 

From  the  judgment  so  entered  thereon  the  defendant 
brings  this  appeal. 

The  only  defense  claimed  by  the  defendant  is  the  failure 
of  the  plaintiffs  to  obtain  the  certificate  of  Churches.  In 
1891  the  legislature  passed  an  act  entitled  "  An  act  to  pro- 
vide for  a  uniform  policy  of  fire  insurance,"  etc.  Laws  of 
1891,  ch.  195.  The  first  section  of  the  act  required  the  in- 
surance commissioner  to  prepare  and  file  in  his  office,  on  or 
before  September  1, 1891,  a  printed  form,  in  blank,  of  a  con- 
tract or  policy  of  fire  insurance,  together  with  such  provis- 
ions, agreements,  or  conditions  as  might  be  indorsed  thereon 
or  added  thereto  and  form  a  part  of  such  contract  or  policy ; 
and  such  form,  when  so  filed,  should  be  known  and  desig- 
nated as  the  '^  Wisconsin  standard  policy,"  and  to  be  as  near 
as  the  same  could  be  made  applicable  to  the  type  and  form 
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of  the  "  New  York  standard  fire  insurance  policy."  Such 
form  of  policy  was  prepared  and  filed  by  the  insurance  com- 
missioner within  the  time  required.  The  form  of  policy  so 
prepared  and  filed  by  the  commissioner  required  "  a  certifi- 
cate of  the  magistrate  or  notary  public  .  .  .  living  near- 
est the  place  of  the  fire,"  etc.,  as  subsequently  required  by 
ch.  387,  Laws  of  1895  (p.  783).  In  1893  an  act  was  passed 
by  the  legislature  entitled  "  An  act  relating  to  fire  insurance 
policies,"  and  provided  that  "  whenever  any  fire  insurance 
company  under  any  of  the  provisions  of  its  policy  shall  re- 
quire the.  assured,  in  case  of  loss  or  damage  by  fire,  to  fur- 
nish a  certificate  or  statement  of  a  magistrate  or  notary 
public  it  shall  be  a  sufficient  compliance  on  the  part  of  the 
assured  to  furnish  a  certificate  or  statement  of  any  magis- 
trate or  notary  public  residing  in  the  county  where  the  fire 
occurs  who  shall  not  be  interested  in  the  claim  or  related  to 
the  assured."  Laws  of  1893,  ch.  124.  The  manifest  purpose 
of  that  act  was  to  provide  that  such  certificate  or  statement 
of  a  magistrate  or  notary  public  residing  in  the  county  where 
the  fire  occurred  should  be  a  sufficient  compliance  with  what 
was  then  generally  supposed  to  be  the  valid  standard  policy 
of  1891,  or  any  other  policy.  In  December,  1893,  this  court 
assumed  that  the  form  of  policy  so  prepared  and  filed  by 
the  insurance  commissioner  was  a  valid  law.  Bourgeois  %\ 
N,  W.  Nat  Ins,  Co,  86  Wis.  606.  But  subsequently  a  ques- 
tion arose  as  to  the  validity  of  the  form  of  policy  so  pre- 
pared and  filed  by  the  insurance  commissioner  in  1891,  and 
finally  it  was  held  to  be  invalid  by  this  court,  on  the  ground 
that  the  legislature  could  not,  under  the  constitution,  dele- 
gate to  such  commissioner  the  power  to  prescribe  such  form 
of  policy,  which  power  is  vested  exclusively  in  the  legisla- 
ture. Dowling  v,  Lancashire  Ins.  Co.  92  Wis.  63.  To  obviate 
such  objection  to  the  validity  of  ch.  195,  Laws  of  1891,  the 
legislature,  in  1895,  passed  an  act  entitled  "An  act  to  pro- 
vide for  a  uniform  policy  of  fire  insurance  to  be  known  as 
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the  Wisconsin  standard  fire  insurance  policy,"  etc.,  wherein 
and  whereby  the  legislature  itself  prescribed  2^  form  of  policy. 
That  act  made  no  change  in  the  form  prepared  and  filed  by 
the  insurance  commissioner  in  1891,  but  simply  gave  vitality 
and  force  to  such  form  by  direct  action  of  the  legislature, 
and  thus  continued  the  same  in  force.  True,  that  act  pro- 
vides that  all  acts  and  parts  of  acts  conflicting  therewith 
were  thereby  repealed.  Laws  of  1895,  ch.  387,  sec.  5.  But 
it  is  to  be  remembered  that  the  act  does  not  undertake  to 
revise  the  law  on  the  subject  of  insurance,  but  merely  to 
prescribe  one  form  of  policy,  which  is  to  be  uniform,  and  all 
other  forms  of  fire  insurance  policies,  with  certain  excep- 
tions, are  thereby  forbidden.  Sec.  3.  We  are  constrained 
to  hold  that  it  did  not  repeal,  alter,  or  modify  ch.  124,  Laws 
of  1893.  We  must  regard  that  chapter,  therefore,  as  still  in 
force.  Under  that  chapter,  the  certificate  in  question  was 
sufficient.  This  is  in  harmony  with  the  ruling  of  the  trial 
court 

By  ike  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Babdeen,  J.,  took  no  part. 


WoBAOHBK,  Respondent,  vs.  Thb  New  Denmark  Mutual 
Home  Fibe  Insubanoe  Company,  Appellant. 

January  le^Jantiary  SI,  1899, 

(1)  Fire  insurance:  Waiver  of  condition:  Knowledge  of  existing  facta, 
(3)  Instructions  to  jury:  Special  verdict 

1.  The  knowledge  or  information  on  the  part  of  the  insurer,  at  the 
time  of  issuing  a  policy,  which  wiU  operate  as  a  waiver  of  a  con- 
dition therein  must  be  knowledge  of  an  existing  fact  or  condition 
of  things,  and  not  a  mere  statement  by  the  insured  of  an  intention 
to  do  some  act  in  the  future  contrary  to  such  condition  of  the  pol- 
Vol.  103—6 
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icy.  Thus,  the  fact  that  the  agent  of  a  township  mutual  fire  in- 
surance company,  at  the  time  he  wrote  a  policy  covering  household 
goods,  saw  a  portable  engine  near  the  house,  and  was  informed  by 
the  insured  that  it  was  intended  for  use  in  the  future  where  it 
stood,  did  not  constitute  a  waiver  of  a  provision  in  the  policy 
against  the  insurance  of  property  located  within  200  feet  of  any 
steam  power,  at  least  imless  the  engine  was  apparently  permanently 
located  in  its  position  and  so  attached  or  cax)able  of  attachment 
to  machinery  that  it  would  be  apparent  to  the  agent  that  it  was 
customarily  used  in  that  place. 
2,  An  instruction  which  states  to  the  jury  what  will  be  the  effect  of 
their  answer  to  a  question  submitted  for  special  verdict  is  objec- 
tionabla  [Whether  such  an  instruction  would  of  itself  work  a  rch 
versal  in  this  case,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.     Reversed, 

Tliis  is  an  action  to  recover  upon  a  policy  of  insurance  for 
the  loss  of  household  furniture  and  wearing  apparel  of  the 
plaintiff,  which  were  destroyed  by  fire  March  9, 1897.  The 
issuance  of  the  policy  was  not  denied,  nor  was  the  fact  that 
a  fire  occurred  by  which  some  damage  was  done  to  the  prop- 
erty; but  it  was  claimed  by  the  defendant  that  one  of  the 
conditions  of  the  policy  had  been  broken  by#the  plaintiff, 
and  that  she  had  been  guilty  of  false  and  fraudulent  swear- 
ing in  making  her  proofs  of  loss  as  to  the  value  of  the  prop- 
erty destroyed. 

The  action  was  tried  by  jury,  and  it  appeared  upon  the 
trial  that  the  defendant  is  a  mutual  town  insurance  com- 
pany, organized  under  the  laws  of  this  state;  that  the  plaint- 
iff applied  for  and  received  the  policy  of  insurance  from  the 
defendant  on  the  22d  of  July,  1896,  covering  her  household 
furniture  and  wearing  apparel,  in  the  sum  of  $150,  which 
were  then  situated  in  the  dwelling  house  of  one  George 
Worachek,  which  policy  ran  for  five  years  from  its  issuance; 
that  the  property  was  damaged  by  fire  on  the  12th  of  March, 
1897;  that  the  policy  contained  the  following  provision: 
*'  No  property  of  steam  machinery  or  manufactories  wherein 
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steam  is  employed  shall  be  insured  in  this  company.  And 
no  property  shall  be  insured  in  this  company  unless  such 
property  is  two  hundred  (200)  feet  apart  from  any  steam 
power  and  any  railroad  track,  except  horses  and  other  live 
stock  in  case  if  killed  or  damaged  by  lightning  at  the  prem- 
ises of  the  assured."  It  further  appeared  that  Joseph  Wora- 
chek,  the  plaintiff's  husband,  acted  as  the  agent  of  the  plaint- 
iff in  procuring  the  insurance,  and  that  one  Markinson  was 
the  agent  of  the  company  who  examined  the  premises  and 
took  the  application  for  the  insurance;  that, at  the  time  the 
application  was  made  to  Markinson,  there  was  standing  upon 
the  premises,  and  within  200  feet  of  the  dwelling  house,  a 
portable  steam  engine;  and  that  in  the  barn  upon  the  prem- 
ises, which  was  also  within  200  feet  of  the  dwelling  house, 
there  was  a  feed  mill.  The  testimony  does  not  clearly  show 
whether  the  engine  was  connected  with  the  mill  by  a  belt 
at  the  time  the  application  was  made,  but  it  is  admitted  by 
all  parties  that  there  was  conversation  about  the  engine  and 
the  feed  mill  at  the  time.  The  plaintiff's  husband  claims 
that  he  showed  the  agent  both  the  engine  and  the  feed  mill, 
and  told  him  that  they  ground  feed  with  them  right  along 
in  the  fall  of  the  year,  and  sometimes  in  the  summer;  and 
he  also  testified  that  he  and  his  son  George  ground  feed  and 
cut  straw  with  the  engine  all  around  among  the  neighbors, 
and,  in  threshing  time,  threshed  with  the  engine. 

There  was  testimony  tending  to  show  that  the  engine  gen- 
erally stood  in  about  the  same  place  in  the  barn  yard  in 
front  of  the  bam,  and  that  the  belt  was  generally  taken  off 
when  the  feed  mill  was  not  in  operation,  and  that  there  was 
nothing  about  the  position  of  the  engine  when  it  was  not 
operating  that  would  cause  a  passer-by  to  know  that  there 
was  a  mill  operated  by  it  Markinson  testified  that  he  saw 
the  steam  engine  standing  in  the  yard,  not  in  a  position  to 
be  attached;  that  he  went  in  the  barn,  and  saw  the  mill  in 
the  barn;  that  Joseph  Worachek  told  him  that  he  went 
around  and  ground  feed  and  cut  straw  for  the  neighbors, 
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but  did  not  say  that  he  used  it  at  his  place  there  for  that 
purpose,  but  that  he  did  say  that  he  was  going  to  use  it 
there ;  that  he  (Markinson)  told  him  that  the  company  would 
not  allow  that,  and  would  cancel  the  policy  if  he  ran  that 
feed  mill  there,  and  that  he  would  have  to  put  it  off  200 
feet  from  the  building;  that  Worachek  then  said  he  would 
not  put  it  there.  There  was  other  proof  tending  to  substan- 
tiate Worachek's  statement  as  to  what  he  told  the  agent. 

A  special  verdict  was  demanded,  and  was  rendered,  as  fol- 
lows: "  (1)  Did  the  agent  who  took  the  application  for  the 
policy  in  question  know  at  the  time  he  took  such  application 
that  the  plaintiff  had  used  and  intended  to  continue  using  a 
steam  engine  within  two  hundred  (200)  feet  of  the  insured 
property  ?  A.  Yes.  (2)  Did  the  defendant's  agent  inform 
the  plaintiff  that  defendant  would  not  allow  the  plaintiff  to 
use  a  steam  engine  within  two  hundred  (200)  feet  of  the  in- 
sured property  ?  A.  No.  (3)  Did  the  plaintiff  knowingly 
make  any  misrepresentations  or  false  statements  in  her  proof 
of  loss  or  examination  before  the  officers  of  the  company  in 
relation  to  the  value,  quantity,  quality,  or  description  of  any 
personal  property  destroyed  or  damaged  by  the  fire  in  ques- 
tion ?  A.  'No.  (4)  What  was  the  value  of  the  personal  prop- 
erty belonging  to  the  plaintiff  which  was  destroyed  by  the 
fire  in  question  ?    A.  $125." 

The  plaintiff  remitted  the  sum  of  $5  from  the  amount  of 
the  verdict,  and  judgment  was  rendered  for  the  plaintiff 
thereon,  with  costs,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Feeney  &  Atwoody 
and  oral  argumeit  by  O,  T.  At/mood. 

For  the  respondent  there  was  a  brief  by  OreenCy  Vroman^ 
FoA/rchUdy  North  <&  Parker^  and  oral  argument  by  Charles 
E,  Yromcm. 

WiNSLow,  J.'  The  policy  in  question  here  is  not  a  stand- 
ard policy,  but  was  issued  by  a  township  mutual  insurance 
company,  and  hence  the  provisions  of  law  which  govern  the 
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standard  policy  do  not  apply  to  the  present  case.  Stats.  1898, 
sec.  1941—64. 

1.  The  first  question  of  the  special  verdict  asks  the  jury 
whether  the  soliciting  agent  knew  when  he  took  the  appli- 
cation that  the  plaintiff  had  used,  and  intended  to  continue 
using,  a  steam  engine  within  200  feet  of  the  insured  prop- 
erty. In  submitting  the  question,  the  court  charged:  the  jury 
as  follows:  "  Now,  the  only  testimony  bearing  upon  that  is 
that  of  the  agent  and  of  the  plaintiff's  husband  who  was 
present  at  the  time  this  application  was  made.  They  both 
agree  that  Mr.  Worachek,  the  plaintiff's  husband,  told  the 
agent  that  he  had  used  that  machinery  there,  and  that  it 
was  his  intention  and  purpose,  or  of  the  owners  of  the  prop- 
erty, to  continue  using  it.  I  think,  so  far  as  that  question 
is  concerned,  there  really  can  be  no  controversy."  This 
charge  was  certainly  erroneous  where  it  says  that  the  insur- 
ance agent  and  the  plaintiff's  husband  both  agree  that  the 
plaintiff's  husband  told  the  agent  that  he  had  used  the 
machinery  there,  because  the  evidence  of  the  two  witnesses 
nam^  is  directly  in  conflict  on  this  proposition.  They  do 
agree,  in  substance,  that  plaintiff's  husband  told  the  agent 
that  they  intended  to  use  it  in  the  future,  but  this  is  the  ex- 
tent to  which  they  agree.  So,  here,  manifestly,  is  an  incor- 
rect statement  of  fact  in  the  charge.  It  was  duly  excepted 
to,  and,  if  it  relates  to  a  material  question  in  the  case,  then 
it  must  constitute  prejudicial  error. 

The  purpose  of  the  proof  upon  the  subject  of  the  agent's 
knowledge  of  the  engine  and  its  location  within  200  feet  of 
the  house  was  evidently  to  bring  the  case  within  the  rule 
that  if  an  insurer,  with  full  knowledge  of  the  existence  of 
a  fact  or  a  condition  of  things  which  is  contrary  to  some 
provision  of  the  policy,  nevertheless  executes  and  delivers 
the  policy,  he  will  be  held  to  have  waived  the  condition, 
or  estopped  from  asserting  it.  Schuliz  v,  Caledonia  Ins. 
Co,  94  Wis.  42;  Johnston  v.  JUT.   TT.  Z.  S.  Ins,  Co.  94  Wis. 
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117-121,  and  cases  cited.  This  rule  has  been  most  frequently- 
applied  in  cases  where  the  agent  was  informed  of  incum- 
brances, or  that  the  title  was  not  absolute;  but  there  is  no 
good  reason  for  holding  that  it  would  not  be  equally  appli- 
cable in  a  case  where  he  knew  when  he  took  the  application 
that  steam  machinery  or  inflammable  articles  were  custom- 
arily used  in  or  about  a  building,  in  violation  of  a  condition 
of  the  policy.  Peoria  M.  <&  F.  Ins,  Co.  v.  HaU^  12  Mich. 
202;  Wright  v.  Hartford  F.  Ins.  Co.  86  Wis.  522.  But  it  is 
almost  universally  held  that  the  knowledge  or  information 
which  will  thus  operate  must  be  knowledge  of  an  existing 
fact  or  condition  of  things,  and  not  a  mere  statement  by  the 
insured  of  an  intention  to  do  some  act  in  the  future  con- 
trary to  the  conditions  of  the  policy.  Ostrander,  Fire  Ins. 
§  350.  Such  latter  statement  may  or  may  not  be  carried 
out,  and  it  manifestly  stands  on  a  different  basis  from  a  fact 
or  condition  existing  to  the  4:nowledge  of  the  insurer  when 
the  policy  was  issued. 

Applying  these  principles  to  the  present  case,  it  will  be 
readily  seen  that  it  was  not  sufficient  to  create  an  estoppel 
or  waiver  of  the  condition  against  steam  machinery  that 
the  agent  saw  a  portable  engine  in  the  farmyard.  Such 
sights  are  frequent  and  do  not  necessarily  mean  that  it  has 
been  or  is  to  be  used  where  it  stands.  Nor  was  it  sufficient 
for  the  insured  to  state  that  he  intended  to  use  the  engine 
at  some  time  in  that  place.  This  latter  would  be  but  a  mere 
statement  of  future  intention,  and  not  information  of  an  ex- 
isting fact  or  condition.  So,  it  is  clear  that  a  judgment  for 
the  plaintiflf  cannot  stand  upon  the  mere  finding  that  Wora- 
chek  told  the  agent  that  they  intended  to  use  the  engine 
where  it  stood,  at  some  time  in  the  future.  It  may  well  be 
that  if  the  engine  was  apparently  permanently  located  in 
its  position  and  so  attached  or  capable  of  attachment  to  the 
feed  mill  that  it  would  be  apparent  to  the  agent  that  it  was 
customarily  used  in  that  place,  and  so  had  become  really  a 
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condition  in  which  the  premises  had  been  and  were  expected 
and  intended  to  remain  for  a  considerable  part  of  the  time 
(especially  if  the  agent  were  also  informed  of  such  facts  by 
the  parties),  such  facts  would  constitute  knowledge  of  a  fact, 
within  the  meaning  of  the  law,  which  would  estop  the  in- 
surance company  from  setting  up  the  condition  against  the 
use  of  steam  machinery.  Such  facts  do  not  appear  in  the 
verdict  in  this  case,  nor  can  we  say  that  the  evidence  con- 
clusively establishes  them. 

2.  The  circuit  judge  charged  the  jury  with  regard  to  the 
third  question  of  the  special  verdict,  as  follows:  "Both  the 
terms  of  the  contract  policy  in  question  and  the  law  require 
that  in  case  of  loss  there  should  be  entire  honest  dealing 
between  the  parties,  and  that  the  party  who  has  sustained 
a  loss  shall  not  knowingly  make  any  misrepresentation  or 
false  statement  relative  to  the  loss,  in  the  proof  of  loss  or 
in  any  examination  which  they  may  be  submitted  to  by  the 
company;  and  in  this  case  it  appears  there  was  such  an  ex- 
amination, and,  if  the  parties  did  knowingly  make  any  such 
misrepresentatioiis  or  statement,  it  is  part  of  their  contract 
between  them,  as  well  as  the  law  of  the  land,  that  it  shall 
forfeit  all  rights  under  the  policy."  To  the  latter  part  of 
this  instruction,  exception  is  taken,  because  it  states  to  the 
jury  what  the  effect  of  their  answer  will  be  upon  the  plaint- 
iflTs  right  to  recover.  There  is  ground  for  the  objection, 
and  doubtless  the  instruction  will  not  be  repeated  upon  an- 
other trial,  but,  as  the  case  must  be  reversed  upon  the  first 
ground  stated,  it  does  not  become  necessary  to  decide  whether 
this  point  alone  would  necessitate  reversal. 

By  the  Cowrt. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Babdeen,  J.,  took  no  part. 
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WoEAOHEK,  Eespondent,  vs.  The  New  Denmark  MurtrAi* 
Home  Fibe  Insubanob  Company,  Appellant. 

January  16 — January  SI,  1899, 

Fire  insurance:  Indivisible  contract:  Forfeiture  of  entire  claim  by  false 
swearing  as  to  part 

1.  A  policy  of  insurance  on  a  building  and  contents,  the  premium  being 

distributed  part  to  each  species  of  property,  is  a  single,  indivisible 
contract,  and  under  a  general  forfeiture  clause  in  the  policy,  if  one 
part  of  the  risk  be  affected,  the  entire  risk  is  affected  What  bars 
a  remedy  on  the  policy  as  to  one  part  of  the  property,  bars  the  rem- 
edy as  to  alL 

2.  If  a  policy  of  insurance  cover  a  building  and  contents,  and  the  en- 

tire property  be  destroyed  by  fire,  and  the  policy  contain  a  clause 
forfeiting  all  claims  thereunder  and  barring  all  remedies  thereon 
in  case  of  any  false  swearing  in  regard  to  the  loss,  and  there  be 
such  false  swearing,  which  does,  or  is  liable  to,  prejudice  the  in- 
surance comjMiny  as  to  any  part  of  the  property  destroyed,  the 
effect  is  to  forfeit  the  entire  loss. 
[Syllabus  by  MarshaTiT^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Reversed, 

Action  to  recover  on  a  fire  insurance  policy.  The  sub- 
ject of  the  insurance  was  a  dwelling  house  and  the  ordinary 
personal  property  of  the  occupant.  The  complaint  stated 
facts  requisite  to  a  recovery.  The  answer,  among  other 
things,  claimed  a  forfeiture  of  all  liability  on  the  contract 
of  insurance  because  of  acts  of  the  assured  and  a  clause  of 
the  policy  which  reads  as  follows:  "  Any  misrepresentation 
or  fraud  or  concealment  or  false  swearing,  by  the  insured,  in 
relation  to  any  insurance,  or  the  cause  of  any  loss  or  dam- 
age to  any  insured  property,  or  the  quality,  quantity,  de- 
scription or  value  of  any  property  destroyed  or  damaged  by 
fire,  shall  forfeit  all  claim  by  virtue  of  the  policy  and  be  a 
full  bar  to  all  remedies  upon  the  same."  It  was  alleged  that 
the  assured  knowingly  made  a  false  statement  under  oath 
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as  to  the  amount  of  personal  property  destroyed  by  the  fire, 
with  intent  to  defraud  the  insurance  company.  The  jury 
found  in  defendant's  favor  on  that  point.  As  to  the  actual 
loss  there  was  no  dispute  on  the  evidence.  The  loss  on  the 
building  was  total.  A  motion  was  made  for  judgment  in 
defendant's  favor  and  denied.  Judgment  was  rendered  for 
plaintiff  for  the  loss  on  the  house,  but  denied  as  to  the  loss 
on  the  personal  property.    Defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Feeney  cfe  At/wood^ 
and  oral  argument  by  G.  T.  Atwood.  They  argued,  among 
other  things,  that  fraudulent  representations  as  to  the  value 
or  quality  of  personal  property  in  a  policy  also  covering  real 
property  will  work  a  forfeiture  as  to  the  whole  policy  and 
defeat  the  right  of  the  insured  to  recover  anything  upon 
the  real  property  included  in  such  policy,  though  the  loss  of 
real  property  be  total.  Oahkosh  P.  cfe  P.  Co.  v.  Mercantile 
Lis,  Co,  31  Fed.  Rep.  200;  Moore  v.  Virginia  F.  <&  M.  Ins. 
Co.  28  Grat.  508,  26  Am.  Eep.  373. 

For  the  respondent  there  was  a  brief  by  Oreene^  Yromany 
FairehUd^  North  cfe  Parker^  and  oral  argument  by  Charles 
E.  Vroman.  They  contended,  inter  alia,  that  the  operation 
of  the  valued  policy  law  in  this  state  makes  the  contract 
divisible.  Stats.  1898,  sec.  1943;  Beilly  v.  Franldin  Ins.  Co. 
43  Wis.  449.  Under  this  statute  it  has  been  uniformly  held 
that  false  swearing  concerning  the  amount  of  the  loss  will 
not  defeat  the  right  of  the  assured  to  recover  the  face  of 
the  policy,  where  the  building  is  totally  destroyed,  since 
the  amount  of  the  loss  is  conclusively  fixed  by  the  statute. 
Cayon  v.  D.  H.  Ins.  Co.  68  Wis.  510,  515;  Bammessel  v. 
Brevoers^  F.  Ins.  Co.  43  Wis.  463.  If  fraudulent  statements 
concerning  the  value  of  the  hxtAldvng  itself  will  not  avoid  the 
insurance  on  the  building,  how  can  fraudulent  statements 
as  to  something  else  invalidate  it  ?  To  constitute  a  fraud  ap- 
preciable in  law  the  false  statement  or  fraud  must  be  mate- 
rial and  must  operate  injuriously  to  the  party  complaining. 
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McDonald  v,  Daniels^  58  Wis.  426 ;  Castlemcm  v.  Griffin^  13 
Wis.  535;  Barber  v,  Kilhoum^  16  Wis.  485;  Foster  v.  Tag- 
garty  54  Wis.  391.  In  the  instant  case  the  fraud  charged  is 
not  material  to  the  loss  on  the  building,  nor  did  it  cause 
any  loss  or  damage  to  the  defendant  company.  It  occurred 
after  the  fire  and  after  the  liability  of  tlve  defendant  for  the 
insurance  on  the  huilding  had  become  fixed  and  absolute.  Such 
fraud  is  no  more  material  or  actionable  than  is  the  fraud  in- 
volved in  a  conveyance  of  exempt  property  with  intent  to 
defraud  creditors.  The  reason  of  the  rule  is  the  same  in  both 
cases.  Torrey  0.  Co.  v.  Eul^  95  Wis.  615 ;  Rozeh  v.  Redzinski^ 
87  Wis.  525 ;  Bank  of  Commerce  v.  Fowler ^  93  Wis.  241 ;  ShoAo- 
<ino  Bamk  v.  Koepjpen^  78  Wis.  533;  Allen  v.  Per^^y^  56  Wis. 
178;  Hibben  v.  Sayer,  33  Wis.  319. 

Marshall,  J.  The  sole  question  for  decision  on  this  ap- 
peal is,  Where  a  policy  of  insurance  against  loss  by  fire  cov- 
ers a  building  and  personal  property  located  therein,  the 
premium  being  distributed  part  to  the  realty  and  part  to  the 
personalty,  and  the  building  is  totally  destroyed  by  fire  and 
the  personal  property  injured  or  destroyed  as  well,  and  the 
policy  provides  that  any  false  swearing  by  the  insured  in 
relation  to  the  quantity,  quality,  description,  or  value  of  the 
property  destroyed  or  damaged  shall  forfeit  all  claim  under 
such  policy  and  bar  all  remedies  thereon,  and  there  is  such 
false  swearing  as  to  the  personalty,  can  the  assured  never- 
theless recover  as  to  the  realty  ?  The  learned  trial  court  de- 
cided that  in  the  aflBrmative  on  the  strength,  evidently,  of 
Loornis  v.  BocJcford  Ins.  Co.  77  Wis.  87.  There  the  court 
held  that  a  change  in  the  title  to  one  of  several  buildings, 
covered  by  an  insurance  policy,  such  buildings  being  situated 
some  distance  from  each  other,  does  not  render  the  policy 
void  as  to  the  other  buildings  because  of  a  clause  in  the  pol- 
icy to  the  effect  that  any  change  of  the  title  to  the  insured 
property  without  consent  of  the  company  shall  render  the 
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policy  void.  Following  decisions  elsewhere,  and  construing 
the  language  of  the  policy  strictly  against  the  insurance 
company,  a  conclusion  was  satisfactorily  reached  that  it  was 
within  the  reasonable  meaning  of  the  language  of  the  policy 
to  say  that  the  contract  of  insurance  was  divisible  according 
to  the  distinct  risks  covered  by  it.  The  court,  however,  did 
not  go  so  far  as  to  hold  that  a  building  and  its  contents  could 
be  considered  distinct  risks.  On  the  contrary,  the  decision 
was  expressly  limited  to  cases  where  the  property  insured  is 
so  located  that  the  risks  assumed  are  separate  and  distinct, 
the  situation  being  such  that  the  destruction  of  one  portion 
of  the  property  will  not  be  liable  to  injure  or  destroy  the 
other.  The  previous  decisions  of  this  court,  Hinman  v.  Hart- 
ford F.  Ins.  Co.  36  Wis.  159,  and  Schumitsch  v.  Am,  Ins. 
Co.  48  Wis.  26,  to  the  effect  that  insurance  on  a  building  and 
its  contents  is  indivisible,  were  expressly  approved.  The 
subject  was  again  referred  to  in  Burr  v.  Oermcm  Ins.  Co.  84 
Wis.  76,  and  again  in  Ca/rey  v.  German  Am.  Ins.  Co.  84  Wis. 
80,  the  court  saying  that  insurance  on  a  building  and  con- 
tents, with  the  risk  distributed  to  the  different  species  of 
property,  is  a  single  indivisible  contract,  and,  under  a  gen- 
eral forfeiture  clause,  a  circumstance  barring  a  recovery  for 
a  loss  on  part  of  the  property  will  bar  a  recovery  for  any. 
These  decisions  are  decisive  of  the  question  raised  here,  and 
are  in  accordance  with  numerous  authorities  elsewhere,  none 
of  which  need  be  referred  to,  as  the  cases  in*  our  own  court 
are  amply  clear  and  all  one  way. 

The  fact  that  false  swearing  as  to  a  building  totally  de- 
stroyed is  not  prejudicial  to  the  insurance  company,  and  so 
does  not  work  a  forfeiture  under  the  rule  stated  in  F.  Doh- 
men  Co.  v.  Manufacturers^  cfe  £.  F.  Ins.  Co.  96  Wis.  57,  to 
the  effect  that  false  swearing  must  be  such  as  will  be  liable 
to  work  an  injury  to  the  insurance  company,  in  order  to 
make  the  contract  for  forfeiture  operative,  does  not  apply 
here.     It  is  not  necessary  that  injury  by  false  swearing  act- 
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ually  take  place.  It  is  sufficient  if  there  be  false  swearing 
to  the  actual  prejudice  of  the  insurance  company,  or  which 
is  liable  to  work  that  way.  The  contract  of  insurance  being 
single,  if  any  part  of  it  is  such  that  false  swearing  in  refer- 
ence to  it  would  be  liable  to  injure  the  company,  and  there 
be  such,  according  to  the  plain  language  of  the  contract 
under  consideration  all  claims  by  virtue  of  it  are  forfeited 
and  all  remedies  upon  it  barred.  The  court  cannot,  by  ju- 
dicial construction,  work  any  exception  into  such  plain  lan- 
guage. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  for  the  defendant. 

Babdebn,  J.,  took  no  part. 


Nauman,  Eespondent,  vs.  Ullman,  Appellant 

January  17 — January  SI,  1899, 

Sale  of  chattela:  Warranty:  Waiver:  Parol  evidence:  Special  verdict 

1.  One  buying  an  article  upon  an  express  warranty  may  sue  for  any 

damages  resulting  from  a  breach  without  returning  or  offering  to 
return  such  article. 

2.  Plaintiff  bought  a  horse  from  the  defendant  upon  an  express  war- 

ranty that  it*  was  well  and  sound  except  for  a  cold,  and,  paying 
part  of  the  price,  gave  a  three-days  note  for  the  balance,  which 
provided  that  the  ownership  and  possession  should  not  pass  from 
the  vendor  until  the  note  was  paid.  Plaintiff  received  the  horse, 
and  paid  the  note  when  due,  but  without  knowledge  that  the  dis- 
ease of  the  horse  was  other  than  a  cold,  and  after  its  death  brought 
Suit  upon  the  express  warranty.  Held,  that  there  had  been  no 
waiver  of  the  warranty. 
8.  The  signing  of  such  note  was  not  a  reduction  of  the  contract  to 
writing,  which  would  render  parol  evidence  of  the  warranty  in- 
admissible, since  the  note  did  not  in  terms  purport  to  state  the 
whole  contract  but  was  merely  a  dociunent  in  execution  of  a  part 
thereof. 
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4  A  question  for  a  special  verdict,  '*  Did  the  defendant  sell  and  the 
plaintiff  buy  said  horse  for  a  sick  horse,  the  plaintiff  taking  his 
chance?  "  was  not  objectionable  as  being  compound,  it  being  con- 
ceded that  plaintiff  purchased  the  horse  knowing  it  was  sick  but 
supposing  it  to  be  sick  only  with  a  cold,  and  the  material  part  of 
the  question  being  merely  whether  or  not  he  agreed  to  assume  the 
risk  of  such  sickness  as  the  horse  might  have. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Door 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affi/rmed, 

The  plaintiff  purchased  from  the  defendant  a  horse  for 
$90,  which  was  warranted  to  be  well  and  sound  except  for 
a  cold.  On  the  completion  of  the  negotiation,  plaintiff  paid 
$40  down,  and,  having  left  at  home  a  certificate  of  deposit 
for  $50,  was  unable  to  pay  the  balance  then,  whereupon  a 
note  was  prepared  by  the  defendant  and  signed  by  the 
plaintiff  for  $50,  payable  three  days  afterwards,  providing 
that  the  sale  of  the  horse  was  upon  condition  that  owner- 
ship and  possession  should  not  pass  from  the  defendant  until 
the  note  was  paid,  and  that  the  defendant  had  power  to  de- 
clare the  note  due,  take  possession  of  the  horse,  and  sell  the 
same  at  public  or  private  sale,  upon  five  days'  notice,  at  any 
time  he  might  deem  himself  insecure.  Thereupon  the  plaint- 
iff took  the  horse  to  his  home,  at  Egg  Harbor,  about  twenty 
miles  from  Sturgeon  Bay,  the  place  of  purchase.  The  fol- 
lowing day  (Sunday)  she  was  worse,  and  on  Monday  and 
Tuesday  a  neighbor  was  called  in,  who  unsuccessfully  at- 
tempted treatment,  without  discovering  that  her  trouble 
was  otherwise  than  a  cold.  Late  Tuesday  night  a  veteri- 
nary surgeon  was  called,  and  treated  the  horse,  which,  how- 
ever, died  on  Wednesday,  of  a  disease  then  found  to  be 
ptierpwra  hemorrhagic^  a  kind  of  blood  poisoning,  which  the 
evidence  tended  to  show  must  have  existed  before  the  date 
of  the  purchase.  On  Tuesday,  the  day  the  note  was  due,  the 
plaintiff  sent  his  certificate  of  deposit  to  the  bank  at  Egg 
Harbor,  to  pay  the  note  above  mentioned.  Plaintiff  brought 
suit  for  damages  for  breach  of  warranty. 
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A  special  verdict  was  taken,  which  found  (1)  the  sale  of 
the  horse  for  $90;  (2)  the  giving  of  the  note;  (3)  that  plaint- 
iff paid  said  note  after  he  ascertained  that  the  horse  was 
very  sick,  and  after  he  called  a  veterinary  surgeon  to  treat 
him ;  (4)  that  the  defendant  did  not  sell  and  the  plaintiff  did 
not  buy  said  horse  for  a  sick  horse,  the  plaintiff  offering 
to  take  his  chance;  (5)  that  the  defendant  warranted  the 
horse  to  be  sound  and  well,  except  that  she  was  sick  with  a 
cold;  (6)  that  the  horse  was  not  sound  and  well,  except  sick 
with  a  cold,  at  the  time  the  warranty  was  made;  (7)  that 
the  horse  was  of  no  value;  (8)  that  had  she  been  sound  and 
well,  except  sick  with  a  cold,  she  would  have  been  worth 
$135.  The  first,  second,  third,  and  eighth  questions  were 
answered  by  the  court.  Defendant  moved  for  judgment 
on  the  verdict,  and  also  moved  to  set  aside  the  verdict  and 
for  a  new  trial,  both  of  which  motions  were  overruled,  and 
judgment  entered  for  $135  and  costs;  the  court  holding,  in 
the  order  denying  the  motion  for  judgment,  that  the  evi- 
dence did  not  show  that  the  plaintiff,  while  knowing  the 
horse  to  be  sick  at  the  time  of  paying  the  note,  had  any 
knowledge  that  such  sickness  was  other  than  a  cold.  From 
the  judgment  so  entered  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Eaaimom  &  Mar- 
tineauj  and  oral  argument  by  P.  H.  Martinecm.  They  ar- 
gued, among  other  things,  that  the  sale  was  a  conditional 
sale,  and  the  plaintiff,  by  accepting  and  paying  for  the  horse 
after  he  knew  of  its  sickness,  waived  the  defect,  even  if  cov- 
ered by  a  warranty.  Wadleigh  v,  Buchmgham^  80  Wis.  230, 
23G;  Briggs  v.  McExoen^  77  Iowa,  303;  Benj.  Sales,  §  334; 
21  Am.  &  Eng.  Ency.  of  Law,  633;  Thayer  v.  Dcms^  75 
Wis.  205-208;  C.  Atdtman  (&  Co,  v.  SUha,  85  Wis.  364;  W.  W. 
KirfibaU  Co.  v.  Mellon^  80  Wis.  144;  Locke  v,  WiUiamson, 
40  Wis.  377;  Olson  v.  Mayer ^  56  Wis.  551;  Keller  v.  Oher- 
relch^  67  Wis.  2%2\3fcClure  v,  Jefferson,  85  Wis.  208;  Thorny 
son  V,  Libhy,  36  Minn.  287;  Benson  v,  Monroe^  7  Gush.  125; 
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Harrison  v.  Milwaukee^  49  Wis.  252.  The  note  given  was 
a  formal  written  agreement  of  sale,  and  no  oral  warranty 
conld  be  shown.  Milwaukee  B.  Go.  v.  Duncan^  87  Wis.  120; 
McQuaid  V.  Rosa,  77  Wis.  470. 

Y.  V.  I>reutzer,  for  the  respondent. 

Dodge,  J.  1.  The  first,  second,  and  eighth  assignments 
of  error  raise  generally  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  verdict.  The  defendant  con- 
tends that  by  the  terms  of  the  note  the  sale  was  conditional 
and  executory;  that  payment  of  the  same  constituted  an  ac- 
ceptance of  the  horse  and  a  waiver  of  the  breach  of  the 
warranty,  which  breach,  he  contends,  the  answer  to  the 
third  question  finds  was  then  known  to  plaintiff. 

It  is  unnecessary  to  decide  whether  the  giving  of  the  note 
in  question  transposed  the  transaction  into  an  executory 
sale,  so  that,  as  defendant  claims,  the  acceptance  of  the 
horse  did  not  occur  until  the  payment  of  the  note;  for, 
even  if  defendant's  full  contention  on  that  point  be  con- 
ceded, it  does  not  appear  that  plaintiff,  at  the  time  of  such 
payment,  had  knowledge  of  the  defect  or  unsoundness  which 
constituted  the  breach  of  express  warranty,  which  defect,^ 
according  to  all  the  evidence,  was  not  patent  and  obvious. 
True,  it  is  found  by  the  special  verdict,  in  answer  to  the 
third  question,  that  plaintiff  did  know  that  the  horse  was 
very  sick,  but  that  question  was  put  and  answered  by  the 
court,  and  the  appellant  has  brought  up  the  court's  own 
construction  thereof,  namely,  that  such  knowledge  was  only 
of  sickness  consistent  with  a  cold,  and  that  neither  the  evi- 
dence nor  said  special  verdict  shows  any  knowledge  of  the 
existence  of  any  other  disease  or  unsoundness.  We  must 
presume,  unless  the  contrary  clearly  appears,  that  the  trial 
court  correctly  understood  and  construed  his  own  acts.  We 
also  think  the  court  was  right  in  concluding  there  was 
not  evidence  to  support  a  finding  that  the  plaintiff  knew  of 
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any  unsoundness,  other  than  a  cold,  when  he  paid  the  note. 
In  that  view,  there  is  nothing  to  constitute  a  waiver  of  the 
warranty,  and  the  case  falls  clearly  within  the  rule  that  one 
buying  an  article  upon  an  express  warranty  may  sue  for 
any  damages  resulting  from  a  breach  without  returning  or 
offering  to  return  such  article.  Bonndl  v.  Jacoha^  36  Wis. 
59;  Morelumse  v.  Comatoch^  42  Wis.  630;  Warder  v.  Fisher^ 
48  Wis.  338;  Buffalo  B.  W.  Co.  v.  Phillips,  67  Wis.  129. 

2.  The  third  and  fifth  assignments  of  error  present  an  ob- 
jection to  the  fourth  question  of  the  special  verdict:  "  Did 
the  defendant  sell  and  the  plaintiff  buy  said  horse  for  a  sick 

^  horse,  the  plaintiff  taking  his  chance  ?  '*  This  is  objected  to 
as  compound,  and  it  is  claimed  that  the  first  part  of  the  ques- 
tion could  not  have  been  answered  otherwise  than  "Yes." 
This  contention  is  probably  correct,  but  serves  as  an  answer 
to  the  objection  to  the  question;  for  conceding,  as  all  the  evi- 
dence shows,  that  the  plaintiff  purchased  the  horse  knowing 
it  was  sick,  but  supposing  it  to  be  sick  only  with  a  cold,  the 
material  part  of  the  question  was  whether  he  agreed  to  as- 
sume the  risk  of  such  sickness  as  the  horse  might  have.  The 
question  is  therefore  single,  and  a  negative  answer  thereto 
by  the  jury  necessarily  disposes  of  the  contention  on  that 
branch  of  the  case  against  the  defendant. 

3.  The  fourth  assignment  of  error  raises  only  the  question 
whether  there  was  any  evidence  to  go  to  the  jury  of  the 
making  of  a  warranty  that  the  horse  was  sound  and  well, 
except  for  a  cold.  There  is  abundant  evidence  at  least  tend- 
ing to  prove  that  there  was  such  oral  warranty.  The  de- 
fendant contends,  however,  under  both  the  fourth  and  the 
seventh  assignments  of  error,  that  the  signing  of  the  note 
above  referred  to  was  a  reduction  of  the  contract  to  writing, 
so  that  any  evidence  of  a  parol  warranty  was  inadmissible. 
This  contention  cannot  be  sustained,  for  it  is  obvious  that 
the  note  does  not  in  terms  purport  to  state  the  whole  con- 
tract, and  the  evidence  of  the  transaction  makes  still  clearer 
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the  tact  that  it  does  not.  It  was  only  a  method  of  evidenc- 
ing a  promise  to  pay  a  portion  of  the  purchase  price,  and  to 
secure  the  same.  It  was  a  document  in  execution  of  a  part 
of  the  contract  in  fact  made,  instead  of  one  purporting  to 
declare  the  terms  of  the  contract.  Such  writing  does  not 
exclude  proof  of  a  parol  warranty.  Halm  v.  Doolitde^  18 
Wis.  196;  Red  Wing  Mfg.  Co.  v.  Moe,  62  Wis.  240;  Smith 
V.  Golemcm,  77  Wis.  343. 

We  discover  no  error  in  the  record. 

-By  the  Court. —  Judgment  aflObrmed. 

Bakdeen,  J.,  took  no  part 


Cjbowns  vs.  Foeest  Laio)  Company. 

November  J^  1898  -^February  f i,  1899. 

Belief  against  judgment:  Bill  of  reinew:  Leave  of  court 

t  The  Code  was  intended  to  be  a  complete  system  in  itself,  and  a  com- 
plete substitute  for  the  old  forms  of  action  and  methods  of  prac- 
tice. Under  it  the  old  biU  of  review  does  not  exist,  but  relief 
against  a  judgment  obtained  against  a  party  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect  may  be  granted  on 
motion  within  one  year  after  notice,  or  a  motion  for  a  new  trial 
may  be  made  •  on  the  ground  of  newly  discovered  evidence  at  any 
time  within  one  year  after  verdict  or  finding;  but  if  the  discovery 
is  not  made  within  the  year,  there  is  no  remedy  unless  the  facts 
discovered  show  fraud  or  coUusion,  in  which  case  relief  may  be  ob- 
tained in  a  direct  action. 

2.  No  leave  of  court  is  necessary  before  commencing  such  an  action. 

MonoN  for  leave  to  file  a.  bill  of  review.    Denied. 

In  1880,  one  Otto  D.  Bjorquist  conveyed  a  tract  of  land 

to  defendant,  and  took  back  a  mortgage  for  $16,000,  which 

was  afterwards  assigned  to  plaintiff.    The  mortgage  was 

foreclosed,  the  property  sold,  and  a  judgment  for  deficiency 

Vou  102—7 
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entered  against  defendant.  An  appeal  from  both  judgments 
was  taken  to  this  court  by  the  defendant,  and  the  judgments 
were  affirmed.  [99  Wis.  103.]  While  these  appeals  were 
pending,  the  defendant  made  a  motion  in  the  superior  court 
for  leave  to  amend  its  answer,  and  set  up  new  matters  in 
the  nature  of  a  cross  bill,  bringing  in  new  parties.  After 
the  judgments  had  been  affirmed  in  this  court,  and  the  re- 
mittitur  had  been  filed  in  the  superior  court,  that  court 
made  an  order  vacating  such  judgments  conditionally,  and 
permitting  such  defense  to  be  made.  Upon  appeal  to  this 
court,  this  order  was  reversed.  [100  Wis.  554.]  After  the 
judgment  of  deficiency  had  been  rendered,  the  plaintifif  com- 
menced a  creditor's  action,  based  thereon,  against  the  de- 
fendant and  its  stockholders.  While  this  action  was  pending, 
defendant  claimed  to  have  discovered  facts  with  relation  to 
the  original  transaction  which  rendered  it  fraudulent,  and 
thereupon  obtained  leave  from  the  superior  court  to  set  up 
the  facts  in  the  creditor's  action  and  bring  in  new  parties 
thereto.    This  action  is  now  pending. 

On  November  9,  1898,  the  defendant  filed  a  petition  in 
this  court,  setting  out  the  facts  as  above  stated,  and  alleg- 
ing the  facts  at  length  upon  which  it  relies  to  show  that  the 
transactions  with  Bjorquist,  and  the  judgments  mentioned, 
are  fraudulent  and  inequitable..  It  asks  an  order  of  this 
court  granting  leave  to  prosecute  its  cross  bill  or  complaint 
in  the  creditors'  action,  or  for  leave  to  bring  an  action  in 
equity  against  the  parties,  in  the  nature  of  a  bill  of  review, 
to  set  aside  the  judgments  heretofore  mentioned. 

For  the  motion  there  was  a  brief  by  Ifath.  Perdea  <Sk  Sona 
and  Edwin  S.  Macky  and  oral  argument  by  0.  F.  Hunter. 
They  argued  that  a  bill  of  review  might  be  brought  upon 
discovery  of  new  facts  which  would  change  the  merits  of 
the  claim,  leave  of  court  being  first  obtained.  Story,  Eq. 
PL  §§  412-415;  Daniell,Ch.  Pr.  1577,1578;  Freeman,  Judg- 
ments, §  485;  Stowell  v.  Eldredy  26  Wis.  504;  Barber  v. 


Digitized  by 


Google 


TV  IS.]  JANUAKY  TEEM,  1899.  99 

: « 

Crowns  va  Forest  Land  Ca 

Rukeyser^  39  Wis.  590;  HUes  v.  Mosher,  44  Wis.  601;  J^^evU 
V.  Clifordy  55  Wis.  161, 163,  169;  Eboper  v.  Smith,  U  Wis. 
530;  Ketchum  v.  Breed,  66  Wis.  85,  97,  99. 
W.  J.  Turner,  contra. 

Bakdeen,  J.  The  relief  sought  on  this  motion  opens  an 
inviting  field.  It  is  a  singular  circumstance  that,  after 
nearly  a  half  century  of  practice  under  the  Code,  the  ques- 
tion of  practice  here  presented  should  have  been  left  open 
and  undetermined.  True  it  is  that,  under  some  of  the  earlier 
decisions  of  the  court,  language  has  been  used  that  would 
seem  to  justify  the  idea  that  the  bill  of  review  of  the  old 
practice  is  still  a  proper  remedy  under  the  Code.  But  when 
we  come  to  consider  the  object  and  purpose  of  the  new  sys- 
tem; when  we  keep  in  view  the  fact  that  the  new  order  Was 
intended  as  a  complete  substitute  for  the  old;  that  the  arti- 
ficial foundation  of  the  old  system  has  been  swept  away, 
the  incongruity  of  the  idea  becomes  manifest.  A  recent 
discussion  of  the  objects  and  purposes  of  the  Code  by  Mr. 
Justice  Maeshall,  in  KoUock  v.  Scribner,  98  Wis.  104,  gives 
emphasis  to  the  situatioil.  What  he  there  said,  and  the  au- 
thorities cited,  pay  tribute  to  the  wisdom  of  the  framers  of 
the  new  system,  and  show  most  clearly  the  end  sought  to 
be  attained. 

A  review  of  the  cases  decided  in  the  early  days  of  the  Code 
makes'  manifest  the  fact  that  the  judges  and  lawyers  who 
practiced  under  the  old  system  were  very  reluctant  in  yield- 
ing homage  to  the  new.  As  justly  remarked  by  Mr.  Pome- 
roy,  in  his  very  able  work  on  Code  Kemedies  (§  31):  "The 
profession  and  the  courts  have  been  left  to  work  their  way 
in  the  dark,  and  the  consequence  has  been  an  utter  confu- 
sion and  uncertainty,  which  have  gone  far  to  defeat  the 
beneficial  purposes  of  the  reform,  and  to  create  a  conviction 
in  the  minds  of  many  very  able  lawyers  and  judges  that  the 
change  was  a  positive  evil."    Their  reluctance  to  conform 
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to  the  new  system  has  given  rise  to  much  confusion  and  un- 
certainty in  practice,  and  this  court  can  claim  no  immunity 
from  mistakes  in  that  direction.  The  prime  idea  that  must 
be  kept  in  mind  is  that  the  Code  was  intended  to  be  a  com- 
plete system  in  itself,  and  a  complete  substitute  for  the  old 
forms  of  actions  and  methods  of  practice. 

There  is  absolutely  no  reason  for  claiming  that  the  old 
bill  of  review  exists  under  our  present  sjrstem.  In  the  KcUr 
lock  Case  Judge  Mabshall  has  demonstrated  that  the  an- 
cient cross  bill,  so  potent  for  good  under  the  equity  practice^ 
has  no  existence  under  the  Code;  but  the  Code  permits  the 
answer  to  be  framed  to  cover  all  the  purposes  of  the  cross 
bill  which  it  displaces.  Reference,  we  think,  to  the  stat- 
utes will  show  that  remedies  have  been  preserved  therein, 
or  authorized  thereby,  fully  adequate  to  meet  the  needs  of 
all  parties  litigant.  The  policy  of  the  law  is  to  put  an  end 
.to  litigation.  The  Code,  therefore,  cut  oflf  and  wiped  out 
many  of  the  forms  of  procedure  existing  under  the  old  prac- 
tice, that  had  a  tendjency  to  delay  or  prolong  litigation. 
First,  it  abolished  all  distinction  between  actions  at  law  and 
suits  in  equity.  Stats.  1898,  sec.  2600.  It  said,  further,  that 
the  court  should,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  did 
not  affect  the  substantial  rights  of  the  adverse  party,  and 
that  no  judgment  should  be  reversed  or  affected  by  reason 
of  any  such  error  or  defect.  Id.  sec.  2829.  The  court  was 
further  authorized,  upon  the  trial,  or  at  any  other  stage  of 
the  action,  before  or  after  judgment,  to  amend  pleadings 
and  processes,  etc.,  to  make  them  conform  to  the  facts.  Id. 
sec.  2830.  Within  one  year  after  notice,  the  court  might, 
in  discretion,  relieve  a  party  from  a  judgment  or  other  pro- 
ceeding against  him  "through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,"  and  might  supply  omissions 
when  the  party  had  failed  to  conform  to  the  law,  and  permit 
amendments  to  make  the  proceedings  conformable  thereto. 
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Id.  sec.  2832.  The  language  of  the  section  is  broad,  and  has 
received  a  liberal  construction.  Under  another  statute  a  mo- 
tion for  a  new  trial  upon  newly  discovered  evidence  could 
be  made  at  any  time  within  one  year  after  the  verdict  or 
finding.  Id.  sec.  2879.  And  this  seems  to  apply  to  what 
are  called  equitable,  as  well  as  legal,  actions.  Carroll  v. 
More,  30  Wis.  574;  McWUHams  v.  Bannister,  42  Wis.  301; 
Smith  V.  Smith,  51  Wis.  665.  Other  provisions  of  the  Code 
might  be  mentioned,  which  tend  to  make  it  a  harmonious 
whole,  and  which  afford  an  aggrieved  litigant  an  opportu- 
nity to  secure  relief  and  protect  his  rights  as  fully  as  under 
the  old  practice. 

Under  the  old  equity  practice,  a  bill  of  review,  strictly  so 
called,  could  only  be  urged  after  a  final  decree.  Its  purpose 
was  to  reverse  or  modify  a  decree  for  error  of  law  apparent 
on  the  face  of  such  decree,  or  on  account  of  new  facts  dis- 
covered since  publication  was  passed  in  the  original  cause. 
Since  the  adoption  of  the  Code,  no  one  has  pretended  that  a 
judgment  could  be  reviewed  by  this  proceeding  for  errors 
on  the  face  thereof.  The  suitor  has  always  been  left  to  his 
remedy  either  by  motion,  writ  of  error,  or  appeal. 

The  question  of  whether  a  bill  of  review  will  lie  in  this 
state  on  the  other  ground  stated  has  never  been  definitely 
determined.  In  the  early  case  of  Parish  v.  Marvin,  15  Wis. 
247,  the  action  was  to  reverse  the  judgment  of  another  cir- 
cuit court,  and  for  a  perpetual  injunction.  The  action  was 
considered  to  be  in  the  nature  of  a  bill  of  review,  and  Judge 
Dixon  says:  "If  proceedings  in  the  nature  of  a  bill  of  re- 
view may  still  be  taken,  they  must  be  had  before  the  court 
in  which  the  judgment  was  rendered."  On  the  point  that 
one  circuit  court  has  no  jurisdiction  to  open,  review,  set 
aside,  or  reverse  the  judgment  of  another  circuit,  the  decis- 
ions are  numerous  and  uniform.  Fenske  v.  Kluender,  61  Wis. 
602;  Coon  v.  Seymour,  71  Wis.  340;  Cardinal  v,  Eau  Claire 
L.  Co.  75  Wis.  404;  Stein  v.  Benedict,  83  Wis.  603. 
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In  the  case  of  Fenshe  v,  Kluender  it  is  said  that  the  actioa 
was  in  equity,  and,  had  the  plaintiff  been  a  party  to  the 
judgment  sought  to  be  affected,  the  action  would  have  been 
one  to  review  and  annul  the  judgment  therein.  The  opinion 
reads :  "  If  the  plaintiff  can  maintain  an  action  of  this  nature 
at  all  (a  proposition  not  here  decided),  such  an  action  must 
be  governed  by  the  same  rules  applicable  to  bills  of  review." 
The  case  was  affirmed  on  the  ground  that  the  action  was 
not  commenced  in  the  court  which  rendered  the  judgment 
sought  to  be  reviewed,  and  because  leave  had  not  been  ob- 
tained to  commence  the  action,  in  analogy  to  the  old  prac- 
tice. Ketchum  v.  Breedy  66  Wis.  85,  was  a  case  of  a  bill  of 
review  pure  and  simple.  The  right  to  maintain  it  was  de- 
nied on  the  ground  of  the  laches  of  the  moving  party,  and 
it  was  said  in  the  opinion  that,  because  of  that  fact,  it  was 
unnecessary  to  determine  whether  the  old  remedy  by  bill  of 
review  had  been  abrogated  or  not. 

Thus,  it  will  be  seen  that,  whenever  the  question  has  been 
presented,  it  was  left  without  determination.  In  the  cases 
cited,  expressions  are  used  speaking  of  bills  of  review  and 
bills  in  the  nature  of  a  bill  of  review.  In  the  old  practice 
the  distinction  consisted  in  the  fact  of  whether  the  decree 
had  been  enrolled  or  not.  If  the  decree  had  been  enrolled, 
the  bill  of  review  was  proper.  If  the  decree  had  not  been 
enrolled,  then  a  bill  in  the  nature  of  a  bill  of  review  would 
lie,  and  was  usually  accompanied  by  a  petition  to  rehear  the 
original  case.  Story,  Eq.  PL  §§  421,  422.  Under  the  latter 
head,  and  under  the  Code,  the  relief  sought  to  be  secured 
thereby  is  usually  obtained  by  motion,  as  the  judgment  is 
within  the  control  of  the  court  and  may  be  reviewed  or 
modified  at  any  time  during  the  term. 

It  must  be  borne  in  mind  that,  under  our  system,  reme- 
dies in  a  court  of  justice  are  divided  into  actions  amrspecial 
proceedings  (Stats.  1898,  sec.  2594);  that  actions  are  either 
civil  or  criminal  (Id.  sec.  2597);  that  all  the  old  forms  of  ac- 
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tions  have  been  abolished,  and  only  one  form  of  action  is 
permissible,  which  is  denominated  a  civil  action  (Id.  sec. 
2600) ;  that  the  distinction  between  judgments  and  decrees  no 
longer  exists,  and  that  the  final  conclusion  of  the  court  in  an 
action  is  a  judgment  (Id.  sec.  2882),  and  not  a  decree.  The 
new  procedure  provides  the  manner  in  which  these  judgments 
can  be  attacked  in  the  cases  heretofore  mentioned.  It  does 
not  assume  or  attempt  to  divest  the  courts  of  the  jurisdic- 
tion they  formerly  possessed  to  protect  the  rights  of  parties 
when  fraud  had  intervened.  It  does  say,  however,  that  in 
this  state  there  is  but  one  form  of  action  for  the  enforce- 
ment of  private  rights  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  is  a  civil  action.  Cases  have  arisen, 
similar  to  the  one  set  out  in  the  petition,  when  alleged  cir- 
cumstances of  fraud  and  collusion  in  the  transaction  upon 
which  the  judgment  was  based,  or  in  obtaining  the  judg- 
ment itself,  have  come  to  light  after  the  limitation  had 
expired  under  which  the  party  could  move  for  a  new  trial. 
The  aggrieved  party  is  not  without  remedy.  Courts  of 
equity,  under  the  old  regime,  had  the  power  of  control  over 
the  parties,  and  would  prevent  them  from  asserting  rights 
bas^  upon  judgments  tainted  by  fraud  or  covin.  That 
power  exists  to-day,  but  it  must  be  invoked  and  enforced  in 
harmony  with  the  true  spirit  and  in  accordance  with  the 
positive  requirements  of  the  new  order.  But  the  same  obli- 
gation of  vigilance  and  diligence  on  the  part  of  suitors  is 
yet  recognized  and  enforced.  A  party  seeking  relief  must 
be  diligent  and  vigilant  in  asserting  his  rights,  or  go  with- 
out day. 

We  have  said  that  the  true  spirit  of  the  law  was  to  put  an 
end  to  litigation.  Stats.  1898,  sec.  2879,  limits  the  time 
within  which  a  motion  for  a  new  trial  may  be  made,  on  the 
ground  of  newly  discovered  evidence,  to  one  year  from  the 
verdict  or  finding.  But  suppose,  as  in  this  case,  the  facts 
upon  which  the  fraudulent  character  of  the  transactions  re- 
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suiting  ia  the  judgment  sought  to  be  attacked  depends  were 
not  discovered  until  the  expiration  of  the  year,  is  the  party 
without  remedy?  While  it  may  rightly  be  said  that  the 
ground  upon  which  defendant  seeks  relief  is  newly  discovered 
evidence,  yet  it  is  evidence  showing  fraud  and  collusion,  con- 
cealed by  the  parties  to  it,  and  which,  it  is  claimed,  has 
resulted  most  harmfully  to  the  defendant.  This  was  a 
favorite  subject  of  relief  in  equity. 

There  can  be  no  question  of  the  jurisdiction  of  a  court  of 
chancery  to  relieve  against  fraud.  In  Stowdl  v.  Eldred^  26 
Wis.  504,  we  read  that "  chancery  will  relieve  against  a  judg- 
ment at  law,  on  the  ground  of  its  being  contrary  to  equity, 
when  the  defendant  in  the* judgment  was  ignorant  of  the 
facts  in  question  pending  the  suit,  or  it  could  not  have  been 
received  as  a  defense,  or  when  he  was  prevented  from  avail- 
ing himself  of  the  defense  by  fraud  or  accident,  or  the  acta 
of  the  opposite  party,  unmixed  with  negligence  or  fault  on 
his  part."  The  same  proposition  is  repeated  in  Barber  v. 
Bukeyser,  39  Wis.  590;  and  EUea  v.  MosTier,  44  Wis.  601. 
Suits  to  restrain  the  execution  or  enforcement  of  judgments- 
upon  equitable  grounds  have  been  entertained  by  this  court. 
Coon  V.  Seymour  J  71  Wis.  340;  ^evU  v.  Clifford^  55  Wis. 
161. 

Johnson  V.  Coleman^  23  Wis.  452,  was  a  case  brought  to 
have  a  judgment  of  divorce  declared  to  be  void  and  of  nq 
effect  on  the  ground  of  fraud.  The  court  says:  "But  we 
can  see  no  substantial  objection  to  the  practice  of  instituting 
a  suit  in  equity  for  that  purpose.  It  seems  quite  as  suitable 
a  method  to  review  the  questions  involved,  and  to  adjudicate 
upon  the  rights  of  the  parties,  as  would  be  afforded  by  a 
motion.  Mr.  Story  says  that  there  is  no  doubt  of  the  juris- 
diction of  courts  of  equity  to  grant  relief  against  a  former 
decree,  when  the  same  has  been  obtained  by  fraud  and  im- 
position, and  this  must  be  done  by  an  original  bill  in  the 
nature  of  a  bill  of  review.     Story,  Eq.  PL  §  426." 
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In  Hooper  v.  Smith,  74  Wis.  530,  a  motion  was  made  to 
set  aside  a  deficiency  judgment  in  foreclosure  for  facts  ex- 
isting before  the  foreclosure  judgment  was  entered,  and  also 
facts  that  had  transpired  afterwards.  The  facts  were  in 
dispute,  and  the  rights  of  third  parties  were  involved.  Mr. 
Justice  Cassodat  said :  *'  If  the  judgment  for  deficiency  was 
wrongfully  obtained,  and  is  inequitable,  and  the  grounds  of 
appellant's  motion  are  meritorious,  and  he  has  not  lost  his 
rights  by  laches  or  otherwise,  then  there  would  seem  to  be 
no  reason  why  he  should  not  be  relegated  to  his  remedy  by 
action.  That  such  an  action  may  be  maintained  in  a  proper 
case  has  frequently  been  determined,"  —  citing  the  cases 
hereinbefore  mentioned.  Where  the  relief  is  sought  on  the 
ground  of  newly  discovered  evidence  alone,  unmixed  with 
any  circumstances  of  fraud  or  collusion,  the  application  must 
be  made  within  the  time  limited  by  sec.  2879;  but,  when  the 
action  is  based  upon  fraud,  the  limitation  prescribed  by  subd. 
7,  sec.  4222,  must  govern. 

We  have  heretofore  adverted  to  the  rule  that  one  circuit 
court  has  no  jurisdiction  to  open,  review,  set  aside,  or  reverse 
the  judgment  of  another  circuit.  From  this  rule  another 
naturally  follows,  and  that  is  that  the  action  commenced  to 
attack  another  judgment  must  be  commenced  in  the  court 
where  the  judgment  attacked  was  rendered.  A  very  com- 
mon method  of  attack  is  to  restrain  the  execution  or  enforce- 
ment of  the  alleged  vicious  judgment.  At  this  point  an 
important  consideration  is  not  to  be  lost  sight  of.  The  court, 
sitting  in  chancery,  does  not  claim  to  exercise  supervisory 
power  over  itself  sitting  as  a  court  of  law;  neither  will  its 
own  judgments  be  vacated  or  reversed.  It  would  be  an 
anomaly,  indeed,  for  a  court  to  restrain  itself.  It  is  against 
the  offending  party  that  the  energies  of  the  court  are  di- 
rected. Its  remedial  power  is  executed  by  putting  restraint 
upon  his  usual  liberty  of  following  up  his  judgment.  It  acts 
upon   the  person,  and  not  upon  the  proceeding.    Black, 
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Judgm.  §  357;  Erie  H.  Co.  v.  Ramsey,  45  K  Y.  637;  Story, 
Eq.  Jur.  §§  875, 1574;  Pelhamv.  Mordand,  11  Ark.  442.  The 
judgment  itself  is  not  disturbed.  The  offending  party  is  pre- 
vented from  reaping  the  fruits  thereof.  It  is,  perhaps,  un- 
necessary to  decide  to  what  extent  the  merits  of  the  original 
case  may  be  gone  into  in  determining  the  facts  necessary  for 
the  party's  relief.  The  cases  of  Ahovloffv.  Oppmheimer,  10 
Q.  B.  Div.  295,  and  Yadala  v.  Lawes^  25  Q.  B.  Div.  310,  may 
be  consulted  with  profit  on  that  question.  It  may  be  proper 
to  say  that  the  court  ought  to,  and  will,  make  such  an  ex- 
amination of  the  facts  as  to  ascertain  the  right  and  equity 
of  tha  parties,  and  will  grant  such  relief  as  is  proper  to  pro- 
tect such  rights. 

Something  has  been  said  in  the  cases  in  regard  to  obtain- 
ing leave  of  court  before  such  an  action  can  be  commenced. 
The  petitioner  in  this  case  seems  to  labor  under  the  idea 
that  it  must  have  the  consent  of  this  court  before  it  can  pro- 
ceed. We  know  of  no  rule  of  court  or  statute  making  any 
such  requirement.  Under  the  old  practice,  bills  brought  to 
impeach  decrees  for  fraud  could  be  filed  and  prosecuted 
without  leave  of  court  (Story,  Eq.  PL  §  426 ;  Kimherly  v. 
Armsj  40  Fed.  Eep.  548).  But  when  founded  on  new  facts, 
discovered  after  the  decree,  such  leave  was  necessary  (3 
Ency.  of  PI.  &  Pr.  587).  If,  as  we  have  endeavored  to  show, 
the  old  practice  does  not  exist  in  this  state,  and  the  proper 
remedy,  if  any  exists,  is  by  direct  action,  then  we  are  unable 
to  see  any  reason  why  the  analogies  of  the  old  practice 
should  apply.  Especially  is  this  so  when  we  keep  in  mind 
the  fact  that,  in  all  such  cases,  the  power  of  the  court  is 
directed  against  the  parties,  and  not  against  the  proceeding 
attacked.  Courts  are  jealous  of  their  judgments,  but  their 
poWer  will  never  be  extended  to  protect  a  party  whose  trans- 
actions are  tinctured  with  fraud. 

What  we  have  said  in  relation  to  the  existence  of  the 
practice  by  bill  of  review  in  this  state  is  based  upon  the  fact 
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that  it  has  not  been  preserved  or  recognized  in  our  Code. 
In  some  jurisdictions  the  practice  has  been  preserved  in  its 
entirety.  In  others,  it  has  been  limited  by  express  statutory 
<3nactment,  or  been  held,  under  the  peculiar  language  of  the 
Code  adopted,  to  exist  as  a  cumulative  remedy.  Interesting 
discussions  confirmatory  of  the  position  we  have  taken  may 
be  found  in  the  following  cases:  Corry  v.  CamjpieUj  34  Ohio 
St.  204;  Brooks  v.  Sbward,  55  N".  H.  69;  Seguim,  v.  Mave- 
rick^ 24  Tex.  526;  Jacha  v.  Adcdr^  33  Ark.  161;  NeaZis  v. 
Dicks^  Y2  Ind.  374;  Brower  v.  Cothran^  75  Ga.  9. 

We  express  no  opinion  upon  the  merits  of  the  defendant's 
showing  of  facts  as  a  basis  of  the  relief  sought.  The  ques- 
tions of  diligence,  and  of  the  persuasive  nature  of  the. circum- 
stances alleged  as  grounds  for  relief,  are  for  the  determina- 
tion of  the  trial  judge  when  the  matter  is  properly  planted 
in  court. 

By  the  Court —  The  motion  is  denied,  with  $10  costs. 


The  State  ex  bbl.  The  FroELrrr  &  Casualty  Company  op 
New  Tobk,  Appellant,  vs.  Feioke,  Commissioner  of  In- 
surance, Eespondent. 

November  23, 1898 — February  21, 1899, 

Accident  insurance:  License  fees:  Mandamus:  Statutes:  Practical  con- 
struction, 

1«  The  annual  license  fee  of  $800,  required  by  sea  1220,  R..S.  1878,  to  be 
paid  by  foreign  accident  insurance  companies  desiring  to  do  busi- 
ness in  this  state,  is  levied  upon  the  business  transacted,  and  not 
upon  the  companies  transacting  the  business.  Ch.  105,  Laws  of 
1880,  was  simply  an  amendment,  which  added  to  the  fee  previously 
required  a  payment  of  two  per  cent,  upon  the  gross  income  received 
upon  accident  insurance  business  during  the  preceding  year.  Trat> 
ders'  Ins.  Co.  v.  Fricke,  94  Wis.  258,  and  99  Wia  367,  foUowed. 
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2.  From  1880  to  1897  a  foreign  accident  insurance  company  was  licensed 
to  transact  business  in  this  state  without  paying  the  $300  license 
fee  required  by  sec.  1220,  R.  S.  1878.  As  a  condition  for  renewing 
its  license  for  1898,  the,  insurance  commissioner  required  it  to  pay 
$300  for  each  year  it  had  so  transacted  business,  with  interest  from 
the  time  it  became  due.  Held,  that  since  the  company's  right  to 
transact  business  in  this  state  is  a  matter  of  privilege,  and  the  leg- 
islature has  authorized  the  commissioner  to  revoke  a  license  for 
past  violations,  or  withhold  a  license  until  the  company  has  com- 
plied with  all  legal  requirements,  a  writ  of  mandanvus  to  compel 
the  issuance  of  the  license  without  the  payment  of  said  arrearages 
was  properly  refused. 

8.  The  fact  that  the  statute  of  limitations  may  have  run  as  to  part  of 
said  arrearages  would  not  prevent  the  commissioner  from  requir- 
ing payment  of  that  part  as  a  condition  of  the  issuance  of  a  new 
license;  nor  would  the  fact  that  no  demand  for  arrearages  waa 
made  until  November,  1897,  render  the  claim  so  stale  that  interest 
should  not  be  allowed. 

[4  Whether  a  foreign  corporation  doing  business  in  this  state  under 
legislative  authority  may,  in  a  proper  case,  take  advantage  of  th& 
statute  of  limitations,  not  determined.] 

6.  The  statute  not  being  doubtful  or  ambiguous,  the  mere  silence  of  the 
state  officials,  or  their  neglect  to  enforce  the  plain  requirements  of 
the  law,  is  not  sufficient  to  relieve  .the  companies  from  their  obli* 
gations,  on  the  ground  of  practical  construction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  K.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

The  relator,  The  Fidelity  cfe  Casualty  Company  of  Ney> 
Yorhy  filed  its  petition  for  an  alternative  writ  of  mandamus 
in  the  circuit  court  for  Dane  county,  claiming  that  the  de- 
fendant, as  commissioner  of  insurance  of  this  state,  unlaw- 
fully refused  to  issue  it  a  license  to  do  business  in  this  state 
for  the  year  1898.  The  alternative  writ  was  issued,  and  due 
return  made  thereto.  The  issue  joined  was  tried  by  the 
court,  and  his  findings  thereon  may  be  summarized  as  fol- 
lows: 

The  relator  is  a  corporation  organized  under  the  laws  of 
the  state  of  New  York,  and  authorized  to  do  the  business 
of  accident  insurance.     The  company  first  applied  to  do 
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business  in  this  state  in  1880,  and  each  year  since  has  ap- 
plied for  and  received  license  to  transact  business  in  this 
state,  up  to  March  1, 1898.  Each  year  it  has  paid  to  the 
state  treasurer  two  per  cent,  of  its  gross  income  earned  in 
this  state,  and  has  complied  with  all  the  requirements  im- 
posed by  the  laws  of  this  state,  except  that  it  has  not  paid 
the  annual  license  fee  of  $300  required  by  sec.  1220,  E.  S. 
1878.  No  demand  was  ever  made  upon  said  company  for 
such  fees  prior  to  November,  1897,  at  which  time  the  de- 
fendant made  such  demand  and  required  as  a  condition  for 
renewing  its  license,  which  would  expire  on  March  1, 1898, 
that  it  pay  an  annual  license  fee  of  $300  for  each  year  it 
had  done  business  in  this  state,  with  interest  at  the  legal 
rate  on  each  such  license  fee  from  the  date  it  became  due. 
The  company  refused  to  pay  such  fees  or  any  part  thereof. 
The  amount  of  such  fees  on  March  18, 1898,  with  interest, 
was  $9,076.70.  The  company  applied  for  license  for  the 
year  1898,  but  the  defendant  refused  to  issue  one,  because 
it  had  failed  to  pay  the  license  fees  above  mentioned. 

Under  this  state  of  facts  the  court  concluded  that  the  rela- 
tor was  an  accident  insurance  company,  within  the  mean- 
ing and  purview  of  ch.  105,  Laws  of  1880,  and  sec.  1220, 
K.  S.  1878,  and  not  entitled  to  a  license  to  transact  business 
in  this  state  until  it  had  paid  all  back  license  fees  before 
mentioned,  with  interest,  and  that  upon  such  payment,  and 
not  otherwise,  the  peremptory  writ  might  issue.  The  judg- 
ment entered  upon  such  findings  is  sought  to  be  reversed  on 
this  appeal. 

For  the  appellant  there  were  briefs  by  WmMer,  Flanders^ 
Smithj  Bottnmi  c6  VUds^  counsel,  and  oral  argument  by  F.  G, 
WinTder.  They  argued,  inter  cdia^  that  the  payment  of  $300 
being  imposed  upon  foreign  life  and  accident  insurance  com- 
panies "  as  an  annual  license  fee  for  transacting  such  busi- 
ness," the  imposition  by  subsequent  law  upon  such  a  com- 
pany of  any  other  pecuniary  duty  "  as  an  annual  license  fee 
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for  transacting  its  business"  would  ipso  facto  supersede  the 
former  provision.  It  could  not  be  held  to  be  "  in  addition,'^ 
unless  there  were  adequate  words  to  that  eflfect.  Our^  v. 
Seudds,  11  Exch.  191;  U.  S.  v.  Isham,  17  Wall.  496,  502; 
Partington  v.  Attorney  Oeneraly  L.  R.  4:  Eng.  &  Ir.  App.  100, 
122;  Powers  v.  Ba/mey^  5  Blatchf.  202;  HusseU  v.  Wiggles- 
worth,  2  Story,  369,  3Y3;  State  v.  Pullman's  P.  G.  Co.  64: 
Wis.  89, 103.  Although  ch.  105,  Laws  of  1880,  does  not  say 
in  Jkbc  verba  that  such  companies  shall  pay  two  per  cent,  of 
their  gross  premiums  "  as  a  license  fee,"  etc.,  yet  in  saying 
that  they  "  shall  be  subject  to  the  same  fees  and  ta^ces  as  are 
now  paid  by  fire  insurance  companies,"  it  necessarily  means 
that  they  shall  pay  them  for  the  same  purposes  and  with  the 
same  effect.  That  act  evinces  a  purpose  to  establish  equal- 
ity between  accident  and  fire  insurance  companies,  applying 
to  them  the  more  just  and  equitable  rule  of  prorating  the 
license  fee  to  the  amount  of  business  done.  It  was  the  ob- 
vious purpose  of  ch.  105  to  allow  accident  companies  to  make 
insurance  not  only  against  bodily  injuries  or  death,  but  also 
against  accidents  to  property,  against  dishonesty  in  persons 
holding  places  of  trust,  and  the  like,  and  it  would  be  unjust 
to  require  those  different  classes  of  companies  to  pay  the 
same  arbitrary  sums.  There  is  no  plain  language  in  any  of 
tliese  statutes  which  requires  payment  of  both  the  $300  and 
the  two  per  cent.,  and  hence  practical  construction  may  be 
applied  to  them. 

John  L.  Erdally  first  assistant  attorney  general,  for  the  re- 
spondent. 

The  following  opinion  was  filed  December  16, 1898 : 

Babdeen,  J.  The  facts  at  issue  in  this  litigation  are  very 
much  the  same  as  were  involved  in  the  cases  of  TroA^elers' 
Ins.  Co.  V.  Fricke,  94  Wis.  258,  and  S.  C.  99  Wis.  367.  In 
those  cases  the  company  had  paid  the  $300  license  fee,  and 
not  the  two  per  cent,  on  its  gross  earnings.     In  this  case  the 
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relator  had  paid  the  two  per  cent,  on  its  income,  as  required 
by  ch.  105,  Laws  of  1880,  but  has  not  paid  the  $300  annual 
license  fee  imposed  by  sec.  1220,  R.  S.  1878.  In  his  brief, 
counsel  for  relator,  after  reviewing  the  facts  involved  in  the 
former  litigation,  said,  "  The  question,  therefore,  whether  an 
accident  insurance  company  organized  under  the  laws  of  an- 
other state  was,  after  ch.  105,  Laws  of  1880,  required  to  pay 
$300  per  annum  in  addition  to  the  *  fees  and  taxes '  thereby 
imposed,  although  discussed,  has  not  been  adjudicated  by  this 
court."  Pursuant  to  this  statement,  counsel  has  submitted 
a  vigorous  and  carefully  prepared  argument  in  his  brief,  and 
pressed  the  same  with  great  vehemence  at  the  bar,  as  to  the 
construction  this  court  ought  to  give  to  the  statutes  men- 
tioned. 

The  earnestness  of  the  counsel,  and  the  importance  of  the 
questions  involved,  have  induced  us  to  carefully  review  the 
former  litigation  and  the  questions  therein  determined.  We 
find  it  entirely  unnecessary  to  attempt  to  justify  those  de- 
cisions. They  represent  the  deliberate  judgment  of  the  court, 
after  a  careful  and  exhaustive  argument  and  consideration 
of  all  of  the  questions  involved.  The  suggestion  of  counsel 
that  the  construction  of  the  statutes  mentioned  was  not  nec- 
essary for  the  determination  of  those  cases  is  met  by  casual 
reading  of  the  opinions  filed.  The  question  was  certainly 
presented,  carefully  argued,  and  deliberately  considered  by 
the  court.  Speaking  of  ch.  105,  Mr.  Justice  "Winslow  says: 
"  Although  this  act  was  not  in  terms  denominated  an  amend- 
ment to  sec.  1220,  R.  S.,  its  legal  effect  as  such  is  too  plain 
for  argument.  It  manifestly  added  to  the  license  fee  re- 
quired of  a  foreign  company  doing  an  accident  business  in 
this  state  by  sec.  1220  the  fee  required  in  case  of  a  foreign 
fire  insurance  company,  which,  as  we  have  seen,  was  two 
per  cent,  of  its  gross  earnings  upon  business  transacted  within 
this  state  during  the  preceding  year.  We  are  unable  to  see 
any  other  construction  which  can  be  placed  upon  the  act 
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without  emasculating  it  to  such  an  extent  as  to  make  it 
absurd."  94  Wis.  258.  Again,  in  the  second  Travelers*  Case^ 
99  Wis.  367,  the  following  language  was  used:  "  We  have 
no  intention  of  reviewing  again  the  questions  already  dis- 
cussed and  decided  in  the  previous  action.  The  statutes 
were  then  deliberately  considered  and  construed,  and  the 
conclusions  then  reached  are  entirely  satisfactory,  and,  so 
far  as  applicable,  they  will  be  applied  to  the  present  case. 
It  was  then  held,  in  effect,  that  the  annual  license  fees  re- 
quired to  be  paid  by  foreign  insurance  companies  desiring 
to  do  business  in  this  state  were  levied  upon  the  business 
transacted,  and  not  upon  the  company  transacting  the  busi- 
ness; .  .  .  that  ch.  105  was  an  amendment,  simply,  to 
sec.  1220,  K.  S.,  and  that  it  added  to  the  fees  previously  re- 
quired a  payment  of  two  per  cent,  upon  the  gross  income 
received  upon  accident  business  during  the  preceding  year." 
In  an  argument  for  a  rehearing,  counsel  again  attacked  the 
conclusions  of  the  court  with  great  vigor,  but  the  original 
decisions  were  adhered  to. 

In  view  of  this  situation,  we  do  not  think  there  is  any 
room  for  saying  that  the  question  was  passed  upon  only  in- 
cidentally, and  that  the  conclusion  reached  was  not  the 
result  of  deliberate  judgment.  That  we  may  not  be  mis- 
understood, we  here  deliberately  assert  that  in  our  judgment 
the  same  legal  questions  here  contended  for  by  the  relator 
were  necessarily  involved  in  the  decisions  in  the  TraA)eler8* 
Ca^esy  that  they  were  there  deliberately  considered  and  de- 
cided, and  that  we  are  now  satisfied  that  the  conclusions 
there  reached  were  correct  and  must  govern  this  case.  The 
application  of  the  doctrine  of  practical  construction  placed 
upon  the  law  by  the  insurance  department,  and  the  question 
of  requiring  the  company  to  pay  interest  upon  the  amount 
due  the  state,  were  submitted,  argued,  and  decided  adversely 
to  the  company.  What  was  said  in  the  former  cases  on 
these  questions  renders  a  new  discussion  entirely  unnecessary. 
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The  findings  of  the  trial  court  upon  the  admitted  facts 
show  that  the  insurance  company  has  transacted  business  in 
this  state  since  1880,  and  has  not  paid  the  annual  license  fee 
of  $300  required  by  sec.  1220,  and  that,  before  it  can  right- 
fully compel  a  license  to  be  issued  to  it,  it  must  pay  the  sum 
in  arrears,  with  legal  interest.  In  the  first  Tra/oelera^  Case 
it  was  held  by  this  court  that,  when  a  license  had  been 
granted  to  an  accident  insurance  company  upon  the  payment 
only  of  the  $300  fee  prescribed  in  sec.  1220,  it  might  be  re- 
voked by  the  insurance  commissioner  upon  refusal  to  pay 
the  additional  fee  required  by  ch.  105,  Laws  of  1880.  In 
the  second  case  it  was  ruled  that  a  current  license  might  be 
revoked  for  the  refusal  of  the  company  to  pay  amounts  due 
under  the  statute  for  past  year^'  business.  Following  the 
logic  of  these  decisions,  the  trial  court  upheld  the  commis- 
sioner in  his  requirement  that  these  arrearages  should  be 
paid  before  a  new  license  would  be  issued.  In  this  ruling 
he  was  manifestly  right,  and  we  have  no  disposition  to  dis- 
turb it. 

The  point  is  made,  however,  that  as  no  demand  was  made 
for  these  arrearages  until  November,  1897,  the  claim  is  stale^ 
and  interest  ought  not  to  be  required ;  also,  that,  under  the 
statute,  the  relator,  having  appointed  an  attorney  upon  whom 
process  might  be  served  in  this  state,  thereby  obtained  a 
legal  residence  here,  and  was  therefore  entitled  to  the  bene- 
fit of  the  statute  of  limitations.  One  important  fact  must 
not  be  lost  sight  of,  and  that  is  that  this  is  not  an  action 
brought  by  the  state  to  recover  this  money.  The  relator 
can  only  do  business  in  this  state  by  sufferance.  When  it 
seeks  that  privilege,  it  must  consent  to  and  obey  the  condi- 
tions attached  to  the  liberty  sought  for.  The  legislature 
has  seen  fit  to  vest  in  the  commissioner  of  insurance  the 
power  to  revoke  a  license  for  failure  to  comply  with  any 
provision  of  law  enacted  for  the  regulation  of  that  business. 
As  an  incident  to  that  power,  he  is  authorized  to  revoke 
Vol.  103—8 
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licenses  for  past  violations,  or  withhold  a  license  until  the 
insurance  company  has  fully  complied  with  all  legal  re- 
quirements. The  terms  imposed  as  a  condition  for  granting 
the  peremptory  writ  prayed  for  are  strictly  in  accord  with 
the  holding  in  the  last  Travelers^  Case.  No  good  reason  is 
perceived  why  the  rule  there  announced  is  not  applicable  to 
the  case  at  bar.  Courts  have  a  discretion  in  issuing  writs  of 
mandamua  merely  in  aid  of  private  right,  and,  in  view  of 
what  has  already  been  said,  we  do  not  feel  that  such  discre- 
tion has  been  wrongly  exercised  in  this  case.  We  desire, 
however,  to  leave  open  and  undetermined  the  question  of 
whether  a  foreign  corporation  doing  business  in  this  state 
under  legislative  authority  may  not,  in  a  proper  case,  have 
the  advantage  of  the  statute  of  limitations. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
appellant  by  Winlder^  Flanders^  Smithy  Bottum  d&  Vilas^ 
and  a  brief  for  the  respondent  by  E,  R.  Eicka^  Attorney 
General. 

The  following  opinion  was  filed  February  21, 1899 : 

Bardeen,  J.  Of  course  it  is  understood  by  this  court  that 
thefacU  involved  in  the  different  cases  that  have  been  de- 
cided were  not  exactly  the  same,  but  the  law  announced  in 
the  first  Travelers*  Case  has  entered  into  and  been  controlling 
in  each  subsequent  case.  [Travelers*  Ins,  Co,  v.  Fricke^  94 
AVis.  258.]  In  that  case  it  was  said  that  sec.  1220,  R.  S. 
1878,  imposed  a  license  upon  the  husiness  of  insurance,  and 
not  upon  the  company  transacting  it.  The  statute  speaks 
of  two  kinds  of  insurance  business, —  life  and  accidental, — 
and  therefore,  if  a  company  transacts  both  kinds  of  business, 
it  must  pay  the  required  license  for  each.  If  it  does  but 
one  kind  of  business,  then  it  must  pay  the  fee  imposed  by 
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law  for  that  privilege.  The  first  decision  also  said  that  eh. 
105,  Laws  of  1880,  in  legal  effect,  was  an  amendment  to  sec. 
1220,  and  therefore  the  company  transacting  the  business  of 
accident  insurance  must  pay  two  per  cent,  of  its  gross  pre- 
miums to  the  state,  as  well  as  the  fee  required  by  the  other 
statute.  Independent  of  the  fact  that  the  Travelers'  Com- 
pany was  transacting  both  kinds  of  business,  the  two  Trav- 
elers^ Cases  settled  the  law  that  a  company  doing  the  business 
of  accident  insurance  in  this  state  must  not  only  pay  the 
$300  license  required  by  sec.  1220,  but  also  the  two  per  cent, 
fee  imposed  by  ch.  105.  Now,  it  is  urged  that,  inasmuch  as 
these  decisions  were  made  with  reference  to  a  company 
transacting  both  kinds  of  business,  they  have  not  decided 
that  an  accident  company  which  does  no  life  insurance  busi- 
ness is  bound  to  pay  the  same  fees.  True,  they  have  not  in 
terms  so  decided.  But  what  significance  has  the  fact  that  the 
Travelers'  Company  was  doing  both  kinds  of  business?  Ab- 
solutely none.  So  far  as  those  decisions  are  concerned,  the 
case  stands  exactly  as  though  the  Travelers'  Company  as  a 
life  insurance  organization,  and  the  Travelers'  Company  as 
an  insurer  against  accidents,  were  separate  and  distinct  com- 
panies. When  it  was  said  that  the  license  was  upon  the 
Jmsiness  conducted,  it  made  no  difference  that  the  company 
was  doing  other  kinds  of  business.  The  inquiry  was.  What 
are  the  obligations  of  the  law  upon  a  company  doing  the 
business  of  accident  insurance  in  this  state?  The  company 
sought  to  evade  the  consequences  of  the  construction  of  the 
law  contended  for  by  the  state,  by  showing  that  it  trans- 
acted both  kinds  of  business;  that  it  had  already  paid  one 
license  fee  of  $300;  and  it  was  argued  that  this  was  the  only 
fee  or  tax  required  by  law  from  such  companies.  In  de- 
termining this  question,  it  became  necessary  to  review  the 
legislation  on  the  subject,  and  to  construe  and  determine 
the  relation  between  sec.  1220  and  oh.  105,  Laws  of  1880. 
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We  have  already  referred  to  the  conclusion  arrived  at  in  the 
first  of  these  oases.  The  second  case  [99  Wis.  367]  involved 
the  right  of  the  state  to  insist  upon  the  payment  of  an  ad- 
ditional license  fee  of  $300  for  the  transaction  of  the  com- 
pany's accident  business.  It  seems  to  have  been  assumed 
that  the  fee  that  had  been  paid  by  the  company  was  for  the 
privilege  of  doing  its  life  insurance  business.  In  this  latter 
decision,  Mr.  Justice  Winslow  says:  "  When  it  was  held  that 
the  license  fees  were  levied  upon  the  business,  and  not  upon 
the  company  transacting  the  business,  it  necessarily  followed, 
under  the  provisions  of  sec.  1220,  E.  S.  1878,  that  a  foreign 
company  which  transacted  both  life  and  accident  business 
in  this  state  was  required  to  pay  two  fees  of  $300  each,  and, 
in  addition,  was  required  to  pay  two  per  cent,  upon  its  pre- 
vious year's  income  arising  from  the  accident  business."  The 
company  was  not  required  to  pay  the  additional  fee  of  $300 
because  it  was  doing  two  kinds  of  husinesa^  but  because  it 
was  doing  an  accident  business,  for  which  no  fee  had  been 
paid.  When  it  is  assumed  that  the  license  is  upon  the  busi- 
ness conducted,  the  conclusion,  and  the  only  conclusion  that 
can  possibly  follow,  is  that  any  company  doing  the  business 
of  accident  insurance  in  this  state  must  pay  the  fees  imposed 
by  both  of  the  statutes  mentioned.  If  the  company  con- 
ducts a  life  insurance  business  alone,  it  pays  the  fee  required 
by  sec.  1220.  If  it  does  only  an  accident  business,  it  must 
pay  the  fee  required  by  this  section,  and  the  additional  fee 
imposed  by  ch.  105.  If  it  does  both  kinds  of  business,  then 
it  must  pay  both  fees.  Any  other  construction  would  be 
absurd. 

On  the  question  of  practical  construction,  the  first  case 
decided  said,  in  effect,  that  these  statutes  were  not  doubtful 
or  ambiguous,  and  that  "a  customary  violation  of  the  plain 
language  of  the  law  gives  no  authority  for  continuing  such 
violation."  We  still  adhere  to  that  ruling.  The  mere  silence 
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of  the  state  officials,  or  their  neglect  to  enforce  the  plain 
requirements  of  a  law,  is  not  safflcient  to  relieve  the  party 
from  its  obligations. 

By  the  Court. —  The  motion  for  a  rehearing  is  denied,  with 
$25  costs. 


Thb  State  bx  bbl.  The  Mbtbopolttan  Plate  Glass  Insub- 
ANOB  Company  of  New  Tobk,  Appellant,  vs.  Fbiokb, 
Commissioner  of  Insurance,  Eespondent 

November  23, 1898— February  fi,  1899. 

Accident  insurance:  Plate  glass:  License  fees, 

A  company  transaoting  only  the  business  of  insuring  plate  glass 
against  injury  from  causes  other  than  fire  or  lightning  is  an  acci- 
dent insurance  company,  within  the  meaning  of  our  statutes  regu- 
lating the  business  of  insurance,  and  as  such  was  required  to  pay, 
for  the  privilege  of  doing  business  in  this  state,  an  annual  license 
fee  of  ^00  under  sec.  1220,  R.  S.  1878,  as  well  as  two  per  cent  on 
its  gross  premiums  received  in  this  state,  under  oh.  105,  Laws  of 

1880. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebeokeb,  Circuit  Judge.    Affirmed. 

This  case  differs  from  the  preceding  case  of  State  ex  rd. 
Fidelity  &  Casualty  Co.  v.  Frichey  ante,  p.  107,  only  in  that 
the  relator  is  a  corporation  organized  for  and  engaged  in 
only  the  business  of  insuring  plate  glass  against  injury  other- 
wise than  by  fire.  Said  relator  commenced  business  in  the 
state  of  Wisconsin  in  1884,  and  has  annually  thenceforward 
paid  to  the  commissioner  of  insurance  two  per  cent,  on  its 
gross  premiums  received  in  this  state,  including  those  re- 
ceived in  1897,  and  has  applied  for  a  license  to  do  business 
for  the  year  beginning  March  1, 1898.  The  commissioner 
of  insurance  now  claims  that  in  each  of  said  years  from  1884 
to  1898  said  company  should  also  have  paid  the  license  fee 
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of  $300  required  by  sec.  1220,  E.  S.  1878,  from  all  companies 
engaged  in  the  business  of  accidental  insurance  in  the  state 
of  Wisconsin,  and  on  March  18, 1898,  refused  to  issue  a 
license  for  the  ensuing  year,  unless  said  license  fees,  amount- 
ing with  interest  from  the  dates  when  they  were  respect- 
ively due  to  $6,540,  were  paid.  The  relator  in  this  action 
prays  for  a  writ  of  ma/ndamus  requiring  the  respondent,  as 
commissioner  of  insurance,  to  issue  to  said  corporation  a 
license  authorizing  it  to  do  the  business  of  plate-glass  in- 
surance within  the  state  of  Wisconsin  during  the  period  of 
one  year,  commencing  March  1,  1898,  and  offers  to.  pay 
whatever  sum  the  court  may  decide  is  legally  due. 

For  the  appellant  there  was  a  brief  by  WimMer^  Flwnders^ 
Smithy  Bottum  &  Vilas j  and  oral  argument  by  JF.  0.  WinTder. 

John,  L.  ErdaU^  first  assistant  attorney  general,  for  the 
respondent. 

The  following  opinion  was  filed  December  16, 1898: 

Dodge,  J.  It  is  of  course  unnecessary,  again,  in  this  case 
to  discuss  the  questions  disposed  of  in  the  Fidelity  <&  Cas- 
ualty Company  Case,  That  accident  insurance  companies 
were  required  by  the  statutes  existing  in  March  of  the  pres- 
ent year  to  pay,  not  only  two  per  cent,  on  the  gross  premiums 
received  during  the  year  1897,  but  also  a  license  fee  of  $300, 
is  established,  as  also  the  conclusion  that  this  court  will  not 
by  mandamus  restrain  the  commissioner  from  making  the 
payment  of  any  delinquent  fees  for  past  years,  together 
with  interest  thereon,  a  condition  of  issuing  a  license, 
whether  or  not  an  action  to  recover  any  such  fees  would  be 
barred  by  the  statute  of  limitations. 

The  relator  strenuously  contends,  however,  that  even 
though  such  conclusion  be  reached  with  reference  to  the 
Fidelity  &  Casualty  Company,  engaged  in  the  business  of 
insuring  against  death  or  injury  from  accidents  to  the  per- 
son of  the  assured,  yet  a  clear  distinction  exists  in  favor  of 
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the  present  corporation,  which  can  and  does  only  insure 
against  injuries  to  plate  glass  from  causes  other  than  fire; 
insisting  that  such  a  company  does  not  come  within  the  de- 
scription of  sec.  1220,  imposing  a  $300  license  fee  on  "  every 
company  transacting  the  business  of  life  or  accidental  in- 
surance in  this  state; "  arguing  with  much  force,  and  much 
support  from  the  authorities,  that  at  and  prior  to  the  year 
1878,  when  sec.  1220  was  adopted  as  a  revision  of  statutes 
existing  since  1870,  the  words  "  accident  insurance  "  or  "  ac- 
cidental insurance  "did  not  embrace  anything  besides  insur- 
ance against  accidents  to  the  person  insured, —  citing  to  this 
proposition  Beach,  Ins.  §  211,  to  which  might  added  Bouv. 
Law  Diet.  (1897),  1076;  Employers^  L.  Ass.  Corp,  v.Merrilly 
155  Mass.  404. 

If  it  be  conceded,  however,  that  sec.  1220,  which  imposes 
the  $300  license  fee  upon  every  company  doing  the  business 
of  accident  insurance  in  this  state,  would  not,  when  enacted, 
have  applied  to  the  relator,  it  follows  that  the  relator  could 
not  at  that  time  have  engaged  in  its  peculiar  business  in  the 
state  of  Wisconsin.  Sec.  1978  provided:  "No  corporation, 
association,  partnership,  or  individual  shall  do  any  business 
of  insurance  of  any  kind,  or  make  any  guaranty,  contract  or 
pledge  for  the  payment  of  annuities  or  endowments,  or 
money  to  the  families  dr  representatives  of  any  policy  or  cer- 
tificate holder,  or  the  like,  in  this  state,  or  with  any  resident 
of  this  state,  except  according  to  the  conditions  and  restric- 
tions of  these  statutes.  And  the  term  insurance  corpora- 
tion, as  used  in  this  chapter,  may  be  taken  to  embrace  every 
corporation,  association,  partnership,  or  individual  engaging 
in  any  such  business.'*  It  could  not  be  contended  that  any 
other  section  than  1220  could  be  so  applicable  to  the  busi- 
ness of  plate-glass  insurance  as  to  authorize  its  conduct  in 
the  state. 

By  ch.  105,  Laws  of  1880,  "  accident  insurance  companies  " 
were  authorized  to  insure  against  injuries  to  property  by 
causes  other  than  fire  or  lightning;  and  no  other  statute  is 
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pointed  out,  or  believed  to  exist,  which  could  authorize  the 
conduct  of  the  relator's  business  in  the  state  from  that  time 
until  the  Wisconsin  Statutes  of  1898.  It  must  be  assumed, 
therefore,  that  its  applications  for  licenses  from  1884  onward 
have  been  made  and  granted  under  the  authority  of  the  last- 
mentioned  statute  [ch.  105,  Laws  of  1880].  It  will  be  observed, 
however,  that  ch.  105,  Laws  of  1880,  authorizes  this  kind 
of  business  to  be  done  only  by  accident  insurance  companies^ 
which  expression  is,  of  course,  to  have  the  same  meaning  as 
elsewhere  in  the  insurance  statutes;  this  act  of  1880  being 
not  an  isolated  piece  of  legislation,  but  part  of  a  system  of 
statutory  regulation  of  insurance  business.  We  seem,  there- 
fore, to  be  driven  into  a  dilemma  which  may  be  stated  as  fol- 
lows :  If  a  company  transacting  only  the  business  of  insuring 
plate  glass  against  injury  from  causes  other  than  fire  or  light- 
ning is  an  accident  insurance  company,  within  the  meaning 
of  the  insurance  regulations,  then  sec.  1220  of  the  Eevised 
Statutes  has  required  that  it  pay  each  year  a  license  fee  of 
$300.  If,  however,  such  a  company  is  not  an  accident  insur- 
ance company,  it  has  no  authority  to  conduct  its  business  in 
this  state.  Being  driven  into  this  dilemma,  we  have  next  to 
consider  which  horn  of  it  to  choose, —  whether  to  decide  that 
the  expression  "  accident  insurance  companies,"  in  ch.  105, 
Laws  of  1880,  was  used  in  a  strictly  limited  sense,  meaning 
only  companies  which  are  engaged  in  the  business  of  insuring 
against  accidents  to  the  person  of  the  assured,  and  is  an  au- 
thority only  to  that  class  of  companies  to  do  the  additional 
business  of  insurance  against  injuries  to  property  from  causes 
other  than  fire,  or  to  hold  that  the  legislature  in  1880  meant 
to  legislate  that  all  of  said  varieties  of  insurance  should  come 
under  the  classification  of  accidental  insurance  and  might 
be  written  in  this  state  by  any  corporation  authorized  so  to 
do  by  its  charter,  whether  also  authorized  to  write  insurance 
for  personal  accidents  as  well  or  not. 

It  would  seem,  in  view  of  the  development  of  the  business 
apparent  from  the  records  in  the  office  of  the  commissioner 
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of  insurance  and  from  the  showing  of  this  relator,  that  the 
interests  of  the  citizens  of  Wisconsin  demanded  plate-glass 
insurance,  and  we  may  therefore  infer  that  the  legislature  in 
1880  meant  to  recognize  and  provide  for  this  demand.  In 
order  to  accomplish  that  result  fully,  the  latter  construction  is 
necessary,  namely,  that  a  company  authorized  by  its  charter 
merely  to  write  insurance  against  injuries  to  property  by 
causes  other  than  fire  is  authorized  to  do  business  in  this 
state,  and,  as  a  result,  that  it  is  legislatively  declared  to  be 
an  accident  insurance  company,  within  the  meaning  of  our 
statutes. 

The  adoption  of  this  construction  of  the  statute  does  no 
violence  to  its  language.  Accident  insurance,  colloquially, 
easily  includes  insurance  against  injuries  to  plate  glass.  Nor 
is  it  one  of  which  the  relator  certainly  can  complain,  for 
ever  since  1884  that  company  has  availed  itself  of  the  privi- 
lege of  doing  business  in  this  state,  and  can  have  found  its 
authority  nowhere  save  in  such  a  construction  of  this  statute 
of  1880. 

The  relator  is  therefore  in  the  same  position,  and  subject 
to  the  same  charges,  as  the  Fidelity  &  Casualty  Company, 
and  was  required  by  law  to  pay  each  year,  not  only  two  per 
cent,  on  its  gross  premiums  received  in  this  state,  but  also, 
on  or  before  March  1st  of  each  year,  a  license  fee  of  $300. 
The  circuit  court  was  right  in  refusing  a  peremptory  writ  of 
rrumda/mus  to  compel  issue  of  license  until  these  annual  fees 
be  paid,  with  interest  from  the  several  dates  when  they  were 
respectively  due  by  Jaw. 

By  ths  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the 
appellant  by  WinTder^  Flanders^  Smithy  Bottum  di  YilaSy 
and  a  brief  for  the  respondent  by  E.  B.  Hicks^  Attorney 
General. 

The  motion  was  denied  February  21,  1899. 
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Skobis  and  another,  Respondents,  vs.  Ferge  and  others,  Re- 
spondents, and  The  Board  of  Regents  of  the  Univer- 
siTY  OF  "Wisconsin,  Appellant. 

February  4 — February  21, 1899, 

Assignment  of  chose  in  action:  Liability  of  debtor  to  assignee:  Consent: 
Partial  assignments:  Priority:  Regents  of  university:  Contracts: 
Oral  modifications, 

"L  A  contractor  for  work  on  a  building  procured  from  the  architects 
several  certificates  of  the  amounts  which  he  had  earned  in  different 
departments  of  the  work,  in  advance  of  the  time  fixed  by  the  con- 
tract for  payment,  and  delivered  them  to  subcontractors  for  those 
departments,  with  intent  thereby  to  assign  the  corresponding  por- 
tions of  the  fund  to  which  be  was  to  become  entitled.  Held,  that 
there  was  in  equity  an  effectual  assignment  as  between  the  parties 
and  as  against  the  contractor's  assignee  for  the  benefit  of  creditors 
under  a  voluntary  assignment  subsequently  made. 

'Z,  General  information  that  his  creditor  is  likely  to  borrow  on  the 
credit  of  a  debt,  or  that  he  has  in  other  instances  borrowed  upon 
it,  or  a  mere  suspicion  that  the  creditor  might  have  made  an  as-' 
signment  to  others,  does  not  render  a  debtor  liable  to  an  assignee 
in  respect  to  payments  made  to  the  original  creditor  before  receiv- 
ing exact  and  specific  notice  of  the  assignment. 

5.  The  assent  of  the  debtor  is  essential  to  the  existence  of  a  direct 

liability  to  the  assignee  of  a  part  of  a  fund  in  the  hands  of  one  not 
a  banker. 
4  The  chairman  of  a  special  committee  of  the  board  of  regents  of  the 
state  imiversity  charged  with  the  general  direction  of  certain  work 
has  no  authority,  unless  the  same  has  been  given  him  by  the  board, 
to  modify  the  written  contract  which  the  board  has  authorized  in 
respect  to  such  work. 

6.  A  conversation  between  a  contractor  and  the  chairman  of  a  special 

committee  of  the  board  of  regents  which  has  general  direction  of 
the  performance  of  the  conti*act  is  not  binding  on  the  board  to 
vary  the  terms  of  the  written  contract  thereafter  formaUy  exe- 
cuted. 
<6.  No  verbal  explanations  or  assurances  by  individual  members  of  the 
board  of  regents  could  bind  the  board  to  an  agreement  either  to 
pay  or  to  guarantee  the  amount  of  a  subcontract,  nor  subject  the 
public  moneys  under  its  control  to  liability  in  excess  of  that  au- 
thorized by  the  board. 
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7.  Where  the  contractor  for  work  on  a  building  for  the  board  of  regents, 
having  obtained  from  the  architects  several  certificates  of  amounts 
earned,  assigned  them  at  the  same  time  to  subcontractors  to  apply 
on  existing  debts  to  the  latter,  and  the  board  of  regents  did  not 
consent  to  any  of  the  assignments  so  as  to  become  liable  to  the 
assignees,  the  equities  of  the  assignees  are  equal,  irrespective  of 
any  priority  in  giving  notice  to  the  board. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  G.  Siebecker,  Circuit  Judge.    Eeveraed. 

In  March,  1896,  the  Board  of  Regents  of  the  University  of 
Wisconsm,  having  decided  to  make  certain  additions  and 
repairs  to  Ladies'  Hall,  entered  into  a  contract  with  Thomas 
R.  Bentley,  of  Milwaukee,  for  the  construction  thereof,  to 
be  completed  by  January  1,  1897,  for  the  sum  of  $50,742, 
to  be  paid,  $5,000  on  the  1st  of  August,  1896;  $10,000  on 
the  1st  of  October,  1896;  and  the  balance  between  Febru- 
ary 1  and  March  1,  1897;  "all  payments  to  be  made  upon 
written  certificates  of  the  architects  to  the  effect  that  such 
payments  have  become  due."  Before  the  making  of  said 
contract,  the  board  of  regents  appointed  a  subcommittee, 
designated  as  the  Ladies'  Hall  committee,  which  continued 
throughout  the  performance  of  the  contract,  and  had  gen- 
eral direction  thereof.  John  W.  Bashford  of  Hudson  was 
chairman  of  that  committee.  After  the  contract  had  been 
awarded  by  the  board  itself,  and  signed  by  the  chairman  of 
the  executive  committee,  and  taken  to  Milwaukee  by  Bash- 
ford,  the  contractor,  Bentley,  complained  that  the  extreme 
postponement  of  payments  would  embarrass  him,  and  re- 
quested that  the  architect  might  from  time  to  time  issue 
certificates  of  completion  of  parts  of  the  work  without  re- 
gard to  the  contract  dates  of  payment,  which  he  could  use 
in  raising  money  and  otherwise  in  carrying  out  the  con- 
tract, to  which,  it  is  claimed,  assent  was  given  by  John  W. 
Bashford  verbally.  The  contract  was  thereupon  signed  by 
Bentley,  who  at  once  entered  actively  upon  the  work  of 
construction,  and  seems  to  have  pushed  the  same  with  great 
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vigor,  SO  that  on  May  25, 1896,  the  architects.  Ferry  &  Clas, 
certified  that  he  had  become  entitled  to  the  payment  of 
$3,000,  payable  as  per  contract  August  1,  1896,  and  on 
July  2d  certified  that  he  was  further  entitled  to  the  pay- 
ment of  $6,000,  as  per  contract.  On  August  31, 1896,  Bent- 
ley  again  applied  to  the  architects  for  certification  of  the 
amount  earned,  and  the  architects,  at  his  request,  issued  to 
him  five  certificates,  namely:  One  of  $2,000,  which  varied 
from  the  ordinary  certificates  only  in  describing  him  as 
"contractor  for  iron  work;"  one  of  $450,  which  described 
him  as  "contractor  for  painting  and  glazing;"  one  of 
$1,800,  which  described  him  as  "  contractor  for  the  plumb- 
ing and  gas  fitting; "  one  of  $600,  which  described  him  as 
"  contractor  for  the  tin  and  galvanized  iron  work; "  and  one 
of  $12,000,  which  described  him,  as  did  all  of  the  others,  as 
"  contractor  for  an  addition  to  and  remodeling  of  Ladies* 
Hall." 

Shortly  after  the  issue  of  the  five  certificates  on  August 
31st,  viz.  on  or  about  September  1st,  Bentley  delivered  the 
$2,000  certificate  to  the  plaintiffs,  Skobis  Bros.;  the  $450 
certificate  to  Thomas  P.  Nelson,  who  shortly  afterwards 
assigned  it  to  the  defendants  Rohde  &  Patek  Bros. ;  the 
$1,800  certificate  to  William  Owens;  and  the  $600  certifi- 
cate to  Stephenson  &  Studeman,  in  consideration  of  sums 
owing  them  severally  for  work  as  subcontractors.  These 
transactions,  it  was  found  by  the  trial  court,  were  intended 
as  assignments  of  the  several  amounts  of  the  certificates. 
Neither  Skobis  Bros,  nor  Stephenson  &  Studeman  made  any 
attempt  to  notify  the  board  of  their  assignments  until  after 
final  settlement  had  been  made  with  Bentley,  nor  until  after 
his  failure.  Kohde  &  Patek  Bros.,  on  October  10th,  gave 
written  notice  to  the  secretary  of  the  board  of  the  assign- 
ment to  them.  The  secretary  immediately  replied,  refusing 
to  recognize  them,  and  saying  that  payments  would  be  made 
only  to  Bentley.    The  evidence  is  indefinite;  but  the  court 
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finds  that,  within  a  few  days  after  receiving  said  certificate, 
Owens  duly  presented  the  same  to  Kiley,  the  secretary  of  the 
board,  notified  him  that  he  held  the  same,  and  thereafter, 
and  prior  to  February,  1897,  informed  B.  J.  Stevens,  a  mem- 
ber of  said  board  and  chairman  of  the  executive  committee, 
that  he  held  said  certificate;  and  that  on  or  about  February 
7, 1897,  he  again  presented  said  certificate  to  said  Riley, 
secretary,  who  informed  him  that  the  said  certificate  would 
be  paid,  and  also  that  Bentley's  bills  for  estimates  had  been 
allowed,  and  "  I  better  see  him."  The  fact  of  presentation 
to  Riley  soon  after  receipt  of  the  certificate,  as  found  by  the 
court,  has  very  doubtful,  if  any,  support  in  the  evidence, 
but,  in  the  view  taken  of  this  case,  it  is  not  material  to  the 
decision.  It  is  also  claimed  by  Mr.  Owens  that  he  entered 
into  the  subcontract  with  Bentley  to  do  the  plumbing  and 
gas-fitting  upon  a  guaranty  by  the  board  of  regents  that 
they  would  see  that  he  was  paid.  The  evidence  on  that 
subject  appears  in  the  opinion. 

Payments  were  made  to  Bentley  from  time  to  time,  by 
resolutions  of  the  executive  committee  of  the  board  of  re- 
gents, as  follows:  On  August  8d,  $9,000;  September  24:th, 
$2,000;  October  5th,  $8,000;  November  2d,  $11,000;  De- 
cember 8th,  $1,791.65;  and  February  4th,  $18,000,  the  last 
payment  being  made  after  the  full  completion  of  the  work, 
and  leaving  a  balance  unpaid,  of  combined  contract  price 
and  extras,  of  $2,833.69.  On  February  11,  1897,  Bentley 
made  a  voluntary  assignment  for  the  benefit  of  creditors  to 
defendant  Ferge. 

Much  evidence  was  offered  and  received  to  establish  that 
Bashford  knew,  before  the  contract  was  entered  into,  and 
that  Riley,  the  secretary,  and  perhaps  some  other  members 
of  the  board,  had  knowledge,  in  the  course  of  the  perform- 
ance of  the  contract,  that  Bentley  was  borrowing  money  on 
the  faith  of  what  he  was  to  receive  on  the  contract,  and 
was  using  the  certificates  from  the  architects,  declaring  the 
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amount  which  had  been  earned,  as  an  aid  in  so  doing;  but 
there  is  no  evidence  tending  to  show  that  any  of  the  board 
of  regents  had  notice  of  any  purpose  on  the  part  of  Bentley 
to  assign  portions  of  the  moneys  coming  due  on  the  con- 
tract to  any  of  these  subcontractors. 

The  defendant  Ferge  claims  that  the  transactions  between 
Bentley  and  the  several  holders  of  said  certificates  were  not 
such  as  to  work  an  equitable,  or  any,  assignment  of  the 
funds  in  the  hands  of  the  board  of  regents,  and  that  there- 
fore he,  as  assignee,  is  entitled  to  said  balance  of  $2,833.69. 
The  several  holders  of  said  certificates  contend  that  said 
transactions  did  constitute  equitable  assignments  to  them, 
and  that  thereby  the  defendant  the  board  of  regents  be- 
came indebted  to  them  for  the  amounts  specified  in  said 
respective  certificates.  The  defendant  the  board  of  regents 
contends  both  that  said  transactions  were  not  sufficient  ta 
constitute  assignments  to  the  several  holders  thereof,  and, 
further,  that,  even  if  so  sufficient,  the  board  of  regents  was 
chargeable  with  no  liability  to  said  assignees;  and,  after 
interpleading  all  of  these  various  interests,  it  prayed  that  it 
might  be  allowed  to  deposit  the  balance  of  $2,833.69  in 
court,  and  be  dismissed,  with  its  costs.  The  court  adopted 
substantially  the  contention  of  the  holders  of  certificates, 
and  rendered  judgment  against  the  board  of  regents  in 
favor  of  each  of  them  for  the  amounts  of  their  respective 
certificates,  with  interest  thereon  from  the  15th  day  of  Feb- 
ruary, 1897,  and  for  taxable  costs.  From  these  judgments, 
consolidated  in  one  and  aggregating  $5,310.47,  the  board  of 
regents  brings  this  appeal. 

The  cause  was  first  argued  on  November  26,  1898. 

For  the  appellant  there  was  a  brief  by  F.  A,  Geiger^  and 
oral  argument  by  Mr,  Geiger  and  Mr.  Geo.  H.  Noyes.  They 
argued,  inter  alla^  that  the  transfer  of  the  architects'  certifi- 
cates did  not  amount  to  an  equitable  assignment  of  portions 
of  the  proceeds  of  the  contract  to  the  holders.    The  assignor 


Digitized  by 


Google 


Wis.]  JANUAKT  TERM,  1899.  127 

Skobis  and  another  vs.  Ferge  and  others. 

still  retained  control  of  the  fund.  Christmas  v.  Russell^  14 
Wall.  69;  Dirimple  v.  State  Bank,  91  Wis.  601;  Baillie  v. 
Stej^hensoTiy  95  Wis.  500;  Cmojperthwaite  v.  Sheffield,  3  N.  T. 
2i3.  If  these  subcontractors  were  equitable  assignees,  it 
was  their  duty,  in  order  to  protect  their  title  to  the  funds, 
to  give  prompt  notice  to  the  regents.  Their  failure  to  do  so 
was  gross  and  culpable  negligence.  Spain  v.  IIamilton\ 
Adm'r,  1  Wall.  604;  2  Pomeroy,  Eq.  Jur.  §§  695,  698,  702; 
Wade,  Notice,  §  435;  Judson  v.  Coreorany  17  How.  612; 
Ba?ik  of  Harlem  v.  Bayonne,  48  N.  J.  Eq.  246;  Meghan  v, 
MiUs,  9  Johns.  63;  Trustees  of  Union  College  v.  'Wheeler,  61 
y.  Y.  88;  Van  Keuren  v,  CorTcins,  66  N.  T.  77;  Loomis  v. 
Loom  is,  26  Vt.  203.  The  notice  should  be  sufficiently  pre- 
cise to  put  the  defendant  fully  on  his  guard  as  to  the  fact  of 
such  assignment,  and  he  should  have  understood  it.  Renton 
V.  Monnier,  77  Cal.  450;  Crouch  v,  Muller,  141  K  T.  495; 
Heermans  v,  Ellsworth,  64  N".  Y.  159 ;  Cahoon  v.  Morgan,  38 
Vt.  234;  Stoddard  v.  Oailor,  90  K  Y.  579;  Beck  v.  Cole,  16 
Wis.  99. 

For  the  respondents  there  were  separate  briefs  by  Mo- 
Elroy  <&  Eschweiler,  attorneys  for  Skolis  Bros.,  Nath,  Pere- 
les  cfe  Sons,  attorneys  for  Rohde  &  Patek  Bros.,  and  R.  M. 
La  FoUette  and  Oilbert  E.  Roe,  attorneys  for  William  Owens 
and  Stephenson  <&  Sttideman;  and  the  cause  was  argued  orally 
by  W.  J.  McElroy,  C  F,  Hunter,  and  Mr,  Roe.  They  argued, 
among  other  things,  that  the  transfer  of  the  architect's  cer- 
tificates did  constitute  equitable  assignments  of  portions  of 
the  funds,  and  that  the  regents  had  sufficient  notice  thereof. 
BaiUie  v.  Stephenson,  95  Wis.  500;  6  Am.  &  Eng.  Ency.  of 
Law,  656;  Fairbanks  v.  Sargent,  6  L.  R.  A.  475;  WiUiams  v. 
IngersoU,  89  N.  Y.  508;  Pass  v.  McRea,  36  Miss.  143;\Z??7i- 
haU  V.  Donald,  20  Mo.  577;  Oamsey  v.  Gardner,  49  Me.  167; 
Wade,  Notice,  §§437,  438;  HackeU  v.  Martin,  8  Me.  77; 
Parker  v.  Kane,  4  Wis.  16;  Commercial  Bank  v.  Colt,  15 
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i. 

Barb.  506;  Smith  v.  Smithy  2  Cr.  &  M.  231;  Chapman  v. 
Plummer^  36  Wis.  263;  Pease  v.  Zanda/uer^  63  Wis.  20; 
Arjnn  v.  Burch^  68  Wis.  619;  LamAgarCs  Adm^r  v.  Bradley 
db  a  Go.  50  N.  J.  Eq.  201;  Grouch  v.  MuUery  141  N.  T.  495; 
llmon  Iron  Works  Go.  v.  Kilgore^  65  Minn.  497;  Lauer  v. 
Bunn^  115  N.  T.  405;  EelTm  v.  Ghadhowme,  45  Wis.  60, 70; 
Brvakmam,  v.  Jones^  44  Wis.  498.  The  approval  by  the  board 
of  regents  of  these  certificates  amounted  to  an  acceptance 
thereof,  and  they  were  bound  to  retain  in  their  hands  suffi- 
cient funds  to  meet  them  when  presented.  Ind/uai/rial  Bank 
V.  Bowes,  165  111.  70;  Funk  v.  BabhiM,  156  111.  408;  Meads 
V.  Merchamia^  Bank,  25  N.  T.  143;  Sprmg  v.  S.  G.  Ins.  Go. 
8  Wheat.  268;  GuOer  v.  MoGormick,  48  Iowa,  406;  Garland 
V.  Harrington,  51  N.  H.  409;  MoGarthy  v.  Mt.  Tecarte  L.  <& 
W.  Go.  110  Oal.  687;  GhesnutHiU  JR.  Go.  v.  Ghase,  14  Conn. 
123;  Ba/rtlett  v.  Pearson,  29  Me.  9;  Gummings  v.  FuUam, 
13  Vt.  434;  GreigJUon  v.  Hyde  Park,  6  111.  App.  272-274. 
The  following  opinion  was  filed  December  16, 1898: 

DoDGB,  J.  The  court  having  reached  the  conclusion  that 
the  defendant  the  board  of  regents  is  not  liable  beyond  the 
balance  of  $2,833.69  remaining  in  its  hands  and  by  its  an- 
swer offered  to  be  paid  into  court;  also,  that  the  defendant 
Ferge  is  not  entitled  to  any  part  thereof;  there  remains  the 
question  how  the  fund  should  be  apportioned  among  the  four 
assignees,  viz.,  the  plaintiffs  Skobis  Brothers  and  the  defend- 
ants Koh'de  &  Patek  Brothers,  Stephenson  &  Studeman,  and 
William  Owens.  This  question,  necessarily  involved  in  di- 
recting final  judgment,  was  not  argued  either  in  oi;al  argu- 
ments or  in  the  printed  briefs.  We  have  therefore  concluded 
to  order  a  reargument  of  the  case  upon  that  single  question. 

By  the  Gourt. —  Ordered  accordingly,,  that  such  reargu- 
ment be  set  at  the  foot  of  the  second  assignment  of  the  Jan- 
uary, 1899,  term. 
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The  cause  was  reargued  February  4, 1899. 

F.  A.  Geiger^  for  the  appellant. 

For  the  respondents  there  were  separate  briefs  by  Mc- 
Elroy  c&  EachweUery  attorneys  for  Skobis  Bros,;  Nath.  Per- 
sies &  SonSy  attorneys  for  Rohde  &  Patek  Bros.;  and  R,  M, 
La  FoUette  and  Gilbert  F.  Roe^  attorneys  for  Owens  and 
Stephenson  dk  Studemcm;  and  the  cause  was  argued  orally 
by  C.  F.  Hunter. 

The  following  opinion  was  filed  February  21, 1899: 

Dodge,  J.  1.  The  first  question  to  be  decided  is  whether 
the  transactions  had  by  Bentley  with  these  several  subcon- 
tractors were  sufficient,  as  between  themselves,  to  effect  equi- 
table assignments  of  portions  of  the  fund  to  which  he  was  to 
become  entitled  by  the  performance  of  his  contracts.  "  Any 
transaction  between  the  contracting  parties  which  indicates 
their  intention  to  pass  the  beneficial  interest  from  one  to 
the  other  is  sufficient  for  that  purpose."  Chapmcm  v.  Plum- 
mer^  36  Wis.  265.  "  It  [the  assignment],  in  the  final  analysis, 
all  depends  on  the  intention  of  the  parties.  If  they  intended 
it  to  be  an  assignment  of  the  fund,  equity  will  so  treat  it. 
In  order  to  constitute  an  assignment  in  equity  of  a  debt  or 
chose  in  action,  no  particular  form  is  necessary.  Any  order, 
writing,  or  act  which  makes  an  appropriation  of  the  fund, 
amounts  to  an  equitable  assignment."  BaUUe  v.  Stephenson^ 
95  Wis.  500-502. 

The  acts  themselves  are  not  in  much  doubt,  but  the  infer- 
ences to  be  drawn  from  them  as  to  the  understanding  and 
purposes  of  the  parties  are;  but,  being  doubtful,  we  yield  to 
the  finding  of  the  circuit  court  that  the  delivery  of  the  cer- 
tificates was  intended  by  the  parties  to  be  effective  as  assign- 
ments. This  conclusion  disposes  adversely  of  the  claim  of 
the  defendant  Ferge,  assignee  for  benefit  of  creditors  of  said 
Bentley,  for  he  stands  in  the  shoes  of  Bentley,  and  can  claim 
no  rights  which  Bentley  could  not  have  claimed  at  the  time 
Vol.  102—9 
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of  the  assignment,  February  11, 1897.  Hawks  v.  Pritdaffy 
61  Wis.  160;  Pease  v.  LamdoAieT^  63  Wis.  20,  26;  8.  L.  Shel- 
don Go.  V.  Mayers,  81  Wis.  627,  630. 

2.  The  next  and  much  more  disputed  question  is  whether 
or  not  the  board  of  regents  is  liable  to  these  assignees,  or 
any  of  them.  The  authorities  are  overwhelming,  and  almost 
without  dissent,  that  no  assignment  of  a  chose  in  action  can 
have  any  effect  upon  the  debtor  or  fund  holder,  or  interfere 
with  his  dealing  with  the  fund,  until  brought  to  his  notice. 
Spain  V.  HamviLtorCB  Adm^r,  1  Wall.  604;  Ward  v,  Morrisony 
25  Vt.  593;  Loorrm  v.  Zoomis,  26  Yt.  198;  SchiUmg  v.  Mul- 
len, 55  Minn.  122;  Mowry  v.  Crocker,  6  Wis.  326.  The  sub- 
stitution of  a  new  creditor  is  in  derogation  of  the  rights  of 
the  debtor,  and  was  strictly  prohibited  by  the  ancient  rules 
of  the  common  law.  It  is  only  by  relaxation  of  those  rules, 
in  deference  to  the  convenience  of  trade,  that  such  assign- 
ments have  been  recognized  at  all,  and  now  enable  a  direct 
suit  where  the  entire  claim  is  assigned  to  one  assignee,  which, 
formerly  in  equity,  can  now  be  at  law  by  virtue  of  such 
statutes  as  sec.  2605,  Stats.  1898.  ^at  Exch.  Bank  v.  McLooriy 
73  Me.  498;  LitHe  v.  Portland,  26  Oreg.  235;  Chapman  v. 
Plummer,  36  Wis.  262,  266.  The  fact,  however,  of  such  sub- 
stitution of  a  new  creditor  must,  in  order  to  make  the  debtor 
liable  to  the  assignee,  be  brought  home  to  the  debtor  with 
much  exactness  and  certainty  before  he  has  paid  the  debt. 
The  rule  of  notice  to  him  is  much  more  stringent  than  that 
which  may  defeat  the  title  of  Si purchaser  of  a  chose  in  action 
or  of  real  estate.  The  latter  is  free  to  purchase  or  refuse  to 
purchase  as  he  chooses,  and  therefore  it  is  his  duty,  before 
acting,  to  trace  out  any  reasonable  doubt  and  inform  himself 
of  the  true  facts  as  soon  as  anything  arises  to  put  him  on  in- 
quiry. But  the  debtor  is  not  so  situated.  He  must  pay  to 
his  original  creditor  when  the  debt  is  due,  unless  he  can  es- 
tablish affirmatively  that  some  one  else  has  a  better  right. 
The  notice  to  him,  therefore,  must  be  of  so  exact  and  specific 
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a  character  as  to  conviace  him  that  he  is  no  longer  liable  to 
such  original  creditor,  and  to  place  in  his  hands  the  means 
of  defense  against  him,  or  at  least  the  information  necessary 
to  interplead  the  assignee.  Christinas  v.  Hussellj  14  Wall. 
69,  84;  Brady  v.Loring^  70  HI.  App.  191;  In  re  Tichener^ 
35  Beav.  317. 

In  no  case  could  general  information  that  his  creditor  was 
likely  to  borrow  on  the  credit  of  the  debt,  or  that  he  had  in 
other  instances  borrowed  upon  it,  nor  any  mere  suspicion 
that  he  might  have  made  assignment  to  others,  alone  place 
the  debtor  in  the  predicament  of  paying  his  original  cred- 
itor, at  the  peril  of  being  held  liable  to  any  one  who  might 
prove  to  be  an  assignee.  The  conversation  between  Bentley 
and  Bashford,  in  Milwaukee,  in  which  request  was  made  for 
the  issue  of  architects'  certificates  to  be  used  in  raising  money, 
is  claimed  to  have  amounted  to  notice  that  Bentley  expected 
to  make  assignments;  but,  even  conceding  such  force  to  it, 
the  regents  could  not  thereby  have  been  charged  with  such 
notice  of  any  specific  assignments  as  would  hold  them  liable 
to  an  assignee  under  the  rule  just  stated.  Nor  would  the 
knowledge,  if  such  they  had,  that  Bentley  had  assigned 
other  certificates  to  banks  or  others. 

With  reference  to  an  assignment  of  part  only  of  a  fund 
in  the  hands  of  one  not  a  banker  nor  bound  in  advance  to 
consent  to  partial  assignments,  the  weight  of  authority  is  in 
favor  of  a  still  more  stringent  rule  in  protection  of  the  debtor. 
While  the  prohibition  of  the  ancient  common  law  against 
the  assignability  of  claims,  so  as  to  substitute  a  new  cred- 
itor, has  been  relaxed,  so  that  now  an  assignee  of  the  whole 
fund  may,  by  virtue  of  the  Code  provisions  that  the  party 
in  interest  shall  sue,  maintain  an  action  at  law  directly 
against  the  debtor,  the  relaxation  has  not  been  extended  so 
as  to  take  away  the  protection  of  the  other  rule  that  a  debt 
cannot,  at  the  will  of  the  creditor,  without  consent  of  the 
debtor,  be  split  up,  and  several  suits  maintained  thereon, 
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whether  by  assignment  or  otherwise.  The  debtor  has  a  right 
to  pay  his  debt  in  soUdOj  and  to  refuse  to  be  subjected  to 
suits  by  several  claimants;  and  no  notice  of  an  assignment 
of  a  part  of  a  debt,  no  matter  how  complete  in  equity  as  be- 
tween the  assignor  and  assignee,  can  destroy  this  right  of  the 
original  debtor  without  his  consent.  Mandeville  v.  Welch^ 
6  Wheat.  277;  James  v,  Newton^  142  Mass.  366;  Bosworth 
V.  Jacksonville  Nat,  Banh^  64  Fed.  Kep.  615;  Price  v.  The 
ElmhanJc,  72  Fed.  Eep.  610;  Leonard  v.  M,,  K  <&  T.  R.  Co. 
68  Mo.  App.  48.  The  question  has  not  been  definitely  pre- 
sented in  Wisconsin,  but  the  intimation  of  the  previous  cases 
in  this  court  is  to  the  effect  that  the  assent  of  the  debtor  is 
essential  to  the  existence  of  direct  liability  to  the  assignee 
of  part  of  a  fund.  Leonard  v.  Burgess^  16  Wis.  41 ;  Chindry 
V.  Viviauy  17  Wis.  436;  Pease  v.  Landauer^  63  Wis.  20,  28. 
Applying  this  rule  to  the  case  at  bar,  it  is  obvious  that 
the  fund  holder,  the  board  of  regents,  at  the  time  of  the  final 
payment  to  Bentley,  was  under  no  liability  to  any  of  the  as- 
signees, unless  to  the  assignee  Owens  by  virtue  of  a  special 
agreement  claimed  to  exist  in  his  behalf  (which  will  be  dis- 
cussed later),  for  the  reason  that  there  had  been  no  consent 
by  the  board  to  severance  of  the  fund,  or  to  liability  to  the 
individual  assignees.  True,  it  is  apparently  claimed  by  the 
plaintiffs  and  other  assignees  that  the  transactions  between 
Bashford  and  Bentley  in  Milwaukee,  before  the  signing  of 
the  written  contract,  had  some  such  effect;  such  contention 
being  predicated  upon  the  argument  that  it  was  thereby 
agreed  that  the  architects'  certificates  to  be  issued  were  to 
be  given  a  sort  of  currency,  to  pass  from  hand  to  hand  as 
Bentley  might  choose  to  use  them;  and  the  court  finds  that 
it  was  agreed  that  they  should  be  issued  upon  the  under- 
standing that  Bentley  was  to  use  them  in  raising  money. 
We  do  not  think  either  the  evidence  or  the  finding  estab- 
lishes even  an  attempted  agreement  to  the  extent  claimed, 
as  the  certificates  could  well  have  been  "  used  in  raising 
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money  "  otherwise  than  by  assignment  of  the  amounts  cer- 
tified to  be  due  therein.  The  solvency  of  the  fund  holder, 
the  regents,  was  of  course  beyond  question;  and  the  fact  of 
an  indebtedness,  of  which  the  certificates  were  some  evidence, 
was  a  good  basis  of  credit  on  which  Bentley  might  have 
borrowed,  especially  if  his  reputation  for  financial  integrity 
was  reasonably  good,  to  the  contrary  of  which  nothing  ap- 
pears. Whatever  may  have  been  the  terms  of  that  conver- 
sation, however,  it  constituted  no  agreement,  binding  on  the 
board  of  regents,  varying  the  terms  of  the  written  contract 
formally  signed  by  Bentley  and  by  the  chairman,  under 
authority  of  the  board.  This  defendant  is  not  a  mere  pri- 
vate corporation,  but  is  an  instrument  for  performing  one  of 
the  functions  of  the  state  government.  Its  powers  are 
strictly  limited  by  law,  and  all  persons  dealing  with  it  have 
the  same  knowledge  as  its  own  members  of  the  powers 
which  it  or  any  of  its  officers  may  exercise.  The  moneys 
which  it  handles  are  not  corporate  or  private  moneys,  but 
moneys  of  the  state  of  Wisconsin.  No  authority  is  shown 
to  exist  in  Mr.  Bashford  to  enter  into  any  agreement  which 
should  modify  the  written  contract  the  board  had  authorized. 
In  the  absence  of  such  showing,  no  presumption  or  intend- 
ment can  be  entertained  to  support  his  authority.  Further, 
the  evidence  discloses  beyond  dispute  that  all  of  the  conver- 
sation upon  which  the  above  finding  and  argument  are  pred- 
icated took  place  before  the  signing  of  the  written  contract, 
and  necessarily  the  latter  must  be  conclusively  taken  to  ex- 
press the  whole  terms  of  the  contract  between  the  parties. 
The  moneys  remaining  in  the  hands  of  the  regents,  and 
offered  to  be  paid  in  court,  are  more  than  sufficient  to  satisfy 
the  claim  of  Owena^  and  therefore  the  question  whether  there 
was  any  binding  contract  with  him,  giving  peculiar  rights 
as  against  the  defendant  regents,  is  not  material  to  this 
branch  of  the  case.  No  obligation,  duty,  or  equity,  as  against 
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the  regents,  is  shown  on  behalf  of  any  or  all  of  the  assignees 
Tvhich  cannot  be  more  than  satisfied  by  the  $2,833.69,  which 
they  tender  into  court.  The  board  cannot  be  held  liable, 
therefore,  beyond  that  balance. 

After  reaching  this  point,  a  reargument  was  ordered,  and 
had,  as  to  the  priorities,  if  any,  between  the  several  assignees 
in  the  fund  so  to  be  paid  into  court. 

It  is  claimed  by  defendants  Rohde  &  Patek  Bros,  that 
they  are  entitled  to  priority,  because  they  first  gave  notice  to 
the  regents.  That  notice  was,  however,  immediately  repudi- 
ated, and  they  were  notified  that  the  regents  would  pay  only 
to  Bentley.  Owens  claims  priority  both  because  he  gave 
notice, —  which  need  not  be  heeded,  for  the  board  made  no 
consent  to  the  assignment  to  him, —  and  also  because  of  an 
agreement,  which  he  claims  to  have  had,  either  that  the 
regents  would  pay  him  the  amount  of  his  subcontract,  or 
that  they  guaranteed  the  payment  thereof  by  Bentley.  Both 
his  testimony  and  the  findings  are  quite  ambiguous  as  to  the 
terms  of  the  agreement  claimed  to  have  been  made,  seem- 
ingly asserting  both  an  original  undertaking  to  pay  him,  and 
also  an  agreement  to  guarantee  that  Bentley  would  pay  him. 
Their  only  support  consists  in  Owens^a  own  testimony,  from 
which  it  appearSi  that  Bentley  objected  to  a  separate  con- 
tract for  plumbing,  because  he  could  not  control  the  time 
of  its  performance,  whereupon  a  conversation  was  had  be- 
tween Mr.  Stevens,  a  member  of  the  board,  Riley,  Bentley, 
and  Owens.  Owens  says:  "Then  it  was  fixed  that  I  should 
simply  get  the  money  through  Mr.  Bentley.  I  was  given 
to  understand  that  they  would  see  me  paid  if  I  would  take 
it  through  Mr.  Bentley.  I  don't  know  who  made  the  sug- 
gestion that  they  would  fix  things  that  way.  It  was  one  or 
the  other.  .  .  .  The  reason  I  made  the  contract  with 
Bentley  was  because  I  was  assured  that  I  should  be  paid  by 
the  regents.    I  believe  lAr.  Stevens  said  so,  though  I  ain't 
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sure  he  said  it.  I  believe  it  was  one  of  the  members  of  that 
committee.  .  .  .  The  understanding  was  I  was  to  take 
my  money  from  Bentley." 

The  resolution  adopted  by  the  board  awarded  the  entire 
contract  to  Bentley,on  condition  that  he  give  the  preference 
to  Mr,  Owens^  provided  Owens  did  the  entire  plumbing  for 
$3,800;  otherwise,  Bentley  could  make  any  other  arrange- 
ments therefor.  Thereafter  Owens  and  Bentley  entered  into 
a  written  contract  as  follows:  "  I  will  furnish  material,  etc., 
for  $3,800 ;  gas  fitting,  $250,  additional  to  above.  The  above 
proposition  is  subject  to  the  same  conditions  as  the  general 
contract  entered  into  by  the  regents  and  Thomas  'R.  Bent- 
ley. Accepted  April  22, 1896."  (Signed  by  Owens  and  Bent- 
ley.) Owens^s  conduct  also  is  wholly  inconsistent  with  orig- 
inal liability  of  the  board  to  him.  All  of  his  applications 
for  money  pending  the  performance  of  the  work  were  not 
to  the  regents,  but  to  Bentley,  who  paid  him  $1,200  at  one 
time,  and  $800  at  another.  After  obtaining  the  $1,800  cer- 
tificate in  controversy, —  which,  it  will  be  observed,  was  not 
a  promise  to  pay  to  any  one,  but  a  certificate  that  that 
amount  of  plumbing  had  been  done  under  the  contract, — 
he  insisted  on  its  transfer  by  Bentley  to  him.  As  late  as 
February,  he  was  satisfied  with  the  assurance  that  payment 
to  Bentley  had  been  ordered  and  he  better  see  young  Bent- 
ley, and,  when  Bentley  made  assignment  for  benefit  of  cred- 
itors, Owens  made  proof  of  his  entire  claim  against  his  estate. 

On  the  other  hand,  both  Riley  and  Stevens  contradict  any 
such  verbal  agreement  as  is  testified  to,  asserting  that  the 
transaction  was  merely  an  effort  to  secure  for  Owens^  to 
whom  they  were  apparently  friendly,  the  subcontract  for 
plumbing. 

This  evidence  seems  to  us  to  fall  far  short  of  establishing 
any  understanding  even  on  Owens^s  part  that  the  board  as- 
sumed direct  liability  to  him;  but,  whether  that  be  so  or 
not,  the  transactions  related  fail  utterly  to  bind  the  regents 
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to  any  such  undertaking  as  is  claimed.  The  only  act  done 
by  them  was  to  award  the  entire  contract  to  Bentley  and 
authorize  its  signature  by  the  chairman  of  the  executive 
committee.  No  verbal  explanations  or  assurances  made  by 
individual  members  could  bind  this  corporation  to  an  agree- 
ment either  to  pay  or  to  guarantee  the  amount  of  Owens's 
subcontract,  nor  subject  the  public  moneys  under  its  control 
to  liability  in  excess  of  that  authorized  by  the  board. 

While  there  is  much  conflict  as  to  the  rule  governing  suc- 
cessive assignments  of  an  entire  claim,  some  courts  holding 
that  the  prior  assignment  in  time  is  entitled  to  priority, 
while  others  hold  that  a  subsequent  assignee  for  value  with- 
out notice  gains  priority  by  first  notifying  the  fund  holder, 
the  holding  as  to  partial  assignments  is,  without  much  dis- 
pute, that  notice  to  the  debtor  is  ineffectual  unless  he  con- 
sents —  that  it  imposes  upon  him  no  duty  or  liability  to  the 
assignee.  Jcumes  v,  Newton,  142  Mass.  366;  Pease  v,  Lan- 
dauer^  63  Wis.  20.  In  the  present  case,  there  seems,  there- 
fore, to  be  no  superior  equity  in  favor  of  any  of  the  claimants. 
The  board  of  regents  did  not  consent  to  any  of  the  assign- 
ments so  as  to  become  liable.  They  did  not  make  any  agree- 
ment with  Owens  either  to  pay  or  guarantee  him.  None  of 
the  assignees  is  a  holder  for  value,  for  the  assignments  were 
all  made  to  apply  on  existing  debts;  and, finally,  there  is  na 
priority  in  time,  for  the  assignments  and  deliveries  are  all 
found  to  have  taken  place  "on  or  about  September  1st." 

We  conclude,  therefore,  that  the  equities  of  the  four  as- 
signees are  equal,  and  that  upon  payment  into  court  by  tho 
board  of  regents  of  the  sum  of  $2,833.69,  as  tendered  in  their 
answer,  judgment  should  be  entered  dismissing  the  com- 
plaint as  to  them,  and  dividing  the  fund  between  Skobis 
Bros.,  Rohde  &  Patek  Bros.,  Stephenson  &  Studeman,  and 
William  Owens^  in  proportion  to  the  architects'  certificates 
held  by  them  respectively.  The  prayer  of  defendant  Ilenrif 
Ferge^s  answer  should  be  denied.     Appellant  will  recover  its- 
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taxable  costs  in  this  court  and  in  the  circuit  court,  to  be  paid 
out  of  the  funds  in  its  hands.  No  costs  will  be  taxed  for  or 
against  any  of  the  other  parties. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion. 


Brown,  Administrator,  Appellant,  vs.  The  Chicago  &  North- 
WBOTERN  Kailwa-y  Company,  Kcspondcnt. 

November  £8, 1898 — February  21, 1899. 

Death  by  wrongful  act:  For  whose  benefit  action  can  be  maintained: 
Pleading:  Survival  of  action  for  injuries  to  person, 

1.  The  liability  created  by  sea  4255,  Stata  1898,  in  case  of  the  death  of 

a  person  by  an  actionable  injury  for  which  such  person  could  have 
recovered  damages  if  death  had  not  ensued,  is  for  the  benefit  of  cer- 
tain relatives  of  the  decedent  mentioned  in  sec.  4256,  Stat&  1898,  and 
in  default  of  such  relatives  there  is  no  liability. 

2.  In  an  action  for  damages  under  said  sections,  if  the  complaint  fails 

to  show  the  then  existence  of  relatives  entitled  to  benefit  by  the^ 
recovery,  it  is  fatally  defective. 
8.  Under  sea  4253,  Stat&  1898,  actions  for  injuries  to  the  person  survive, 
though  death  ensue  from  the  injury. 

4.  The  right  of  action  for  an  injury  to  the  person  which  survives  under 

sec.  4253  is  separate  and  distinct  from  the  loss  to  surviving  relatives 
recoverable  under  sees.  4255  and  4256w 

5.  If  a  person  die  from  the  effects  of  an  actionable  personal  injury,  not 

having  received  satisfaction  for  his  damages,  action  therefor  for 
the  benefit  of  his  estate  may  be  prosecuted  to  satisfaction  after 
his  death.  [Whether  such  satisfaction  in  advance  of  an  action 
under  sees.  4255  and  4256,  if  circumstances  exist  rendering  such  lat- 
ter sections  applicable  in  any  event,  would  be  a  bar  to  such  action, 
not  decided.] 
[Syllabus  by  MarshatJj,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
R  G.  SiEBECKER,  Circuit  Judge.     J^eversed. 
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Actioa  to  recover  damages  for  a  personal  injury  to  Au- 
gust Zilmer,  deceased,  and  also  damages  for  his  death.  The 
complaint  states  all  formal  matters,  and,  in  substance,  that 
on  the  29th  day  of  August,  1895,  at  the  incorporated  vil- 
lage of  Deerfield  in  this  state,  at  a  crossing  of  defendant's 
railroad  with  a  public  street  in  such  village,  August  Zil- 
mer was  traveling  on  the  street  with  due  care,  riding  in  a 
wagon  drawn  by  a  horse,  and  while  so  circumstanced  de- 
fendant's servants  caused  one  of  its  locomotives  to  approach 
and  go  onto  and  over  the  crossing  at  an  unlawful  rate  of 
speed,  to  wit,  forty  miles  an  hour,  without  in  any  manner 
signaling  such  approach,  whereby,  without  contributory 
fault  of  Zilmer,  the  locomotive  struck  his  horse  and  wagon, 
and  threw  him  with  great  force  and  violence  on  the  ground, 
bruising  and  wounding  him  upon  his  head,  body,  and  limbs, 
thereby  causing  him  to  suflfer  great  mental  and  physical 
pain,  from  the  effects  of  which  he  on  the  same  day  died,  to 
the  plaintiff's  damage  in  the  sum  of  $5,000.  The  complaint 
further  stated  that  the  deceased  left  no  wife  or  father  or 
mother  or  children,  but  left  some  brothers  and  sisters,  and 
stated  facts  showing  that  a  pecuniary  loss  was  sustained  by 
them  by  reason  of  his  wrongful  death,  to  the  extent  of 
$5,000.  The  defendant  demurred  generally  to  the  com- 
plaint, which  demurrer  was  sustained,  and  from  the  order 
accordingly  entered  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Bushndl^  Rogers 
(&  Hall^  and  oral  argument  by  J..  R,  BuahneU. 

For  the  respondent  there  was  a  brief  by  Fish^  Oary^ 
Ujpham  (&  Blacky  and  oral  argument  by  John  T.  Fish, 

The  following  opinion  was  filed  December  16, 1898: 

Marshall,  J.  Two  questions  are  presented  on  this  ap- 
peal: (1)  Can  brothers  and  sisters  of  one  wrongfully  killed 
recover  damages  from  the  wrongdoer  to  compensate  them 
for  the  pecuniary  loss  thereby  sustained  ?    (2)  Does  a  cause 
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of  action  for  damages  to  a  person,  because  of  an  injury  from 
the  effects  of  which  death  ensues,  survive  to  his  adminis- 
trator for  the  benefit  of  his  estate  ?  The  decision  of  either 
of  these  questions  in  favor  of  the  appellant  must  result  in  a 
reversal  of  the  order  appealed  from. 

Actions  for  death  losses  sustained  by  surviving  relatives 
are  wholly  statutory,  and  therefore,  unless  clearly  thus  given, 
do  not  exist  at  all.  The  subject  in  this  state  is  covered  by 
sees.  4255, 4256,  Stats.  1898,  which  provide  that  if  the  death 
of  a  person  be  caused  by  the  wrongful  act  of  another  under 
such  circumstances  that  if  death  had  not  ensued  such  person 
could  have  recovered  of  such  other  damages  for  his  injury, 
such  other  shall  be  liable  to  an  action  for  damages  notwith- 
standing the  death,  such  action  to  be  brought  and  prosecuted 
in  the  name  of  the  personal  representative  of  the  deceased 
person  for  the  benefit  of  the  husband  or  widow  of  such  per- 
son if  there  be  such  surviving,  otherwise  for  the  benefit  of 
such  person's  lineal  descendants,  or,  in  default  of  such  de- 
scendants, such  person's  lineal  ancestors.  We  are  asked  to 
hold  that  by  such  statutes  the  right  of  action  for  the  wrong- 
ful death  of  a  person  is  conditional  only  upon  the  circum- 
stances being  such  that  if  death  had  not  ensued  the  decedent 
could  have  proceeded  against  the  wrongdoer  for  damages. 
If  the  statute  were  susceptible  of  that  construction,  in  any 
reasonable  view  of  the  language  used,  and  we  think  it  is 
not,  the  contrary  view  has  been  too  long  established  as  its 
true  meaning  to  leave  the  matter  open  to  question  at  this 
time.  In  Woodwa/rd  v.  C.  <&  N.  TF.  R.  Go.  23  Wis.  400,  de- 
cided thirty  years  ago,  it  was  held  that  unless  a  person 
named  in  the  statute  as  entitled  to  the  benefit  of  a  recovery 
when  obtained  be  shown  to  be  in  being  by  the  allegations 
of  the  complaint,  the  calls  of  the  statute  are  not  satisfied 
and  the  action  for  damages  for  the  death  cannot  be  sus- 
tained. That  is  in  line  with  the  numerous  decisions  in  this 
country  and  England  where  similar  statutes  exist,  as  abun- 
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dantly  appears  in  the  opinion  of  the  learned  chief  justice  in 
the  case  cited,  and  the  numerous  authorities  cited  there  by 
counsel.  It  has  never  been  since  questioned  successfully  in 
this  court,  but  on  the  contrary  has  been  repeatedly  affirmed. 
Topping  v.  St  Lawrence^  86  Wis.  526 ;  Regcm  v.  d,  M.  <6  St. 
P.  jR.  Co.  51  Wis.  599;  Gores  v.  Chaffs  77  Wis.  174;  Schmidt 
V.  Menasha  W.  W.  Co.  99  Wis.  300. 

The  reasonableness  of  that  construction  is  fully  realized 
when  one  considers,  as  the  fact  is,  that  the  action  for  a  death 
loss  to  a  surviving  relative  is  not  a  right  by  survivorship  to 
the  claim  which  existed  in  favor  of  the  injured  person  in  his 
lifetime.  If  that  right  of  action  exist  at  all,  it  is  for  the 
benefit  of  the  estate  under  the  statute,  to  be  hereafter  con- 
sidered under  the  .second  point  made  by  appellant.  The 
death  loss  act  of  the  English  statute  (9  &  10  Vict.  93),  com- 
monly called  "  Lord  Campbell's  Act,"  and  the  various  laws 
of  a  similar  kind  that  have  been  modeled  after  it,  gave  a 
new  cause  of  action  unknown  to  the  common  law,  for  the 
benefit  of  certain  designated  classes  of  surviving  relatives. 
Such  relatives  do  not  take  the  cause  of  action  for  damages 
to  the  deceased  by  transfer  to  them  by  operation  of  law,  or 
otherwise,  but  are  enabled  by  statute  to  recover  the  pecuniary 
loss  to  themselves  caused  by  the  wrongful  taking  oflf  of  the 
decedent,  the  continuation  of  whose  life  would  have  been 
beneficial  to  them.  As  was  said  by  Mr.  Justice  Obton  in 
Topping  v.  St.  Lomrence^  86  Wis.  526,  the  action  accrues  to 
the  surviving  beneficiary  mentioned  in  the  statute  by  reason 
of  the  death  of  the  injured  person  caused  by  the  wrongful 
act  of  another.  It  is  strictly  not  proper  to  say  that  it  is  a 
cause  of  action  which  survives;  it  is  rather  a  new  action  by 
sees.  4255  and  4256,  which  can  be  brought,  not  for  the  bene- 
fit of  the  estate,  but  solely  for  the  benefit  of  the  beneficiaries 
named  in  the  statute. 

Counsel's  contention  is  that  the  liability  is  made  absolute 
by  sec.  4255,  and  therefore  is  not  limited  by  the  following 
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section  which  designates  who  shall  be  the  beneficiaries.  As 
before  indicated,  that  question  has  long  been  foreclosed  in 
this  court,  contrary  to  counsel's  contention ;  nevertheless,  if 
the  question  were  now  presented  for  the  first  time,  in  view 
of  the  fact  that  the  section  giving  the  right  is  coupled  with 
the  section  for  its  enforcement,  it  would  appear  to  be  a  very 
plain  proposition  that  such  remedy  is  exclusive  and  neces- 
sarily limits  the  right  to  those  for  whose  benefit  it  may  be 
enforced,  i.  e.  to  the  particular  beneficiaries  named  and  in 
their  order,  that  is,  husband  or  widow,  if  there  be  such,  other- 
wise lineal  descendants,  and,  in  default  of  such,  lineal  an- 
cestors. 

On  the  question  of  whether  a  cause  of  action  for  injury  to 
the  person  survive  to  his  personal  representative  in  case  death 
ensue  therefrom,  this  court  held  in  the  affirmative  in  Leh- 
mann  v.Farwell^  95  "Wis.  185,  construing  what  is  now  sec.  4253, 
Stats.  1898,  which  provides  generally  that  actions  for  the 
recovery  of  damages  to  the  person  shall  survive.  The  sub- 
ject there  received  most  careful  consideration,  and  no  reason 
is  perceived  now  for  changing  the  ruling  there  made. 

The  learned  counsel  for  respondent  contend,  with  much 
learning,  that  the  section  last  referred  to,  and  sees.  4255  and 
4256  of  the  statutes,  giving  a  right  of  action  to  relatives  in 
certain  circuhistances  specified,  should  be  construed  together, 
so  as  to  limit  actions  that  survive  under  sec.  4253  to  cases 
where  death  does  not  ensue  from  the  injury.  That  claim 
has  the  merit  of  being  supported  by  decisions  elsewhere 
under  similar  laws,  but,  looking  only  to  the  language  of  the 
statutes,  no  good  reason  is  perceived  for  resorting  to  con- 
struction at  all  to  determine  their  meaning.  The  language 
seems  too  plain  to  allow  that.  We  have  not  even  good  rear 
son  for  saying,  as  some  courts  have,  that  the  statutes  were 
enacted  at  the  same  time,  or  went  into  effect  at  the  same 
time,  and  it  is  therefore  unreasonable  to  hold  that  the  legis- 
lature intended  to  give  two  rights  of  action  at  the  same  time 
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for  one  injury.  The  law  of  this  state  conferring  upon  sur- 
viving relatives  the  right  to  recover  their  pecuniary  loss 
caused  by  the  wrongful  taking  oflf  by  death  of  a  husband, 
wife,  child,  father,  or  mother,  has  existed  for  over  forty 
years,  while  the  law  reviving  the  right,  in  favor  of  the  per- 
sonal representatives  of  a  deceased  person,  to  his  claims  for 
damages  to  his  person,  was  not  enacted  till  1887.  But  inde- 
pendent of  that  circumstance,  as  before  observed,  the  lan- 
guage of  the  two  provisions  is  plain.  They  refer  to  entirely 
distinct  losses  recoverable  in  different  rights, —  the  one  in 
the  right  of  the  deceased  for  the  loss  occasioned  to  him;  the 
other  in  the  right  of  the  surviving  relatives  for  the  loss  to 
them.  Both  are  dependent  on  the  injury,  but  only  one  de- 
pendent on  the  death  with  surviving  relatives  to  take  under 
the  statute.  The  language  of  one  provision  is  that "  actions 
for  personal  injuries  shall  survive,"  and  of  the  other,  "  in 
case  of  the  death  of  a  person  by  the  wrongful  act  of  another," 
under  certain  circumstances  named,  the  wrongdoer  "  shall 
be  liable  to  an  action  for  damages  notwithstanding  the 
death  of  the  person  injured,  if  the  death  be  caused  in  this 
state."  The  only  condition  of  the  right  of  action  in  the 
former  case  is  the  existence  of  the  actionable  claim  for  dam- 
ages at  the  time  of  the  death  of  the  injured  party.  The 
statute  creates  no  new  liability,  but  prevents  the  lapsing  by 
death  of  an  old  one.  The  only  condition  of  liability  under 
the  other  provision  is  the  existence  of  an  actionable  claim 
in  the  right  of  the  injured  party  at  the  time  of  his  death 
and  the  existence  of  the  beneficiaries  mentioned  in  the  stat- 
ute. The  liability  of  the  wrongdoer,  while  dependent  on 
the  condition  named,  is  not  on  the  actionable  claim  called 
for  to  satisfy  such  condition,  but  on  a  new  right  cxseated  by 
the  statute, —  the  right  of  the  surviving  relatives  to  com- 
pensation for  the  loss  which  falls  upon  them.  The  language 
of  the  statutes,  when  viewed  in  the  light  of  the  evident  leg- 
islative purpose,  is  too  plain  to  justify  courts  in  interpolat- 
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ing  into  them  language  not  there  by  necessary  implication 
from  the  context,  in  order  to  make  them  accord  with  the 
ideas  of  judges  as  to  the  best  legislative  policy.  The  judi- 
cial function,  we  need  not  say  here,  does  not  extend  so  far. 
It  calls  for  a  firm  adherence  to  the  law  as  written,  if  valid, 
without  regard  to  individual  opinions  as  to  its  being  good 
or  bad.  In  this  we  do  not  intend  to  suggest  that  the  law 
in  question,  as  construed  here,  is  a  bad  law.  On  the  con- 
trary there  appears  to  be  much  wisdom  in  providing  that  a 
person  who  wrongfully  causes  a  personal  injury  to  another, 
shall  not  profit  by  that  other's  death,  so  far  as  actual  dam- 
ages go,  either  to  the  deceased  person  or  to  the  wife,  hus- 
band, or  lineal  descendants  or  ancestors  of  such  person. 

True,  as  claimed  by  the  learned  counsel  for  respondent, 
and  before  indicated,  several  courts,  for  whose  judgment  we 
entertain  high  regard,  in  construing  similar  statutes  have 
decided  that  the  right  of  action  to  surviving  relatives  is  ex- 
clusive, and  that  the  personal  injury  action  that  survives 
under  sec.  4253  does  not  include  those  where  death  ensues 
from  the  injury.  A  good  example,  among  others  cited  in 
counsel's  brief,  is  Holton  v.  Dah/y  106  111.  131.  That  learned 
court  reasons  that  there  is  but  one  ground  of  liability, —  the 
wrongful  act;  and  as  all  claims  for  damages  grow  out  of  the 
one  wrong  it  is  unreasonable  to  say  the  legislature  intended 
there  shall  be  two  causes  of  action  based  upon  it;  that  the 
more  reasonable  view  is  that  the  act  making  causes  of  action 
for  personal  injuries  survive  should  be  considered  as  refer- 
ring to  a  special  class  of  actions,  not  included  in  those  named 
in  the  general  provision  giving  a  right  of  action  to  suryiving 
relatives;  that  without  that  construction  there  would  be  a 
repugnance  between  the  two  provisions.  The  fallacy  of  that 
reasoning  is  easily  apparent.  True,  in  the  circumstances 
named,  there  is  but  one  wrongful  act,  but  that  is  not  the 
sole  ground  of  action  in  the  right  of  the  deceased  or  the 
survivor.    It  takes  the  wrongful  act  and  the  loss  to  make 
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the  complete  cause  of  action,  and  as  the  loss  to  the  person 
upon  whom  the  injury  is  inflicted  must  be  recovered  by  or 
in  his  right,  and  the  loss  to  the  surviving  relatives  by  or  in 
their  right,  the  causes  of  action  are  clearly  distinct.  It  does 
not  require,  apparently,  much  clearness  of  mental  perception 
to  discover  that  if  several  persons  are  made  to  suffer  pecun- 
iary loss  by  one  wrongful  act,  each  may  very  properly  have 
his  independent  cause  of  action  and  remedy  for  the  loss  re- 
sulting to  him,  and  that,  generally,  in  order  to  do  complete 
justice,  in  the  absence  of  some  provision  for  a  recovery  for 
the  benefit  of  all  and  a  distribution  of  the  proceeds,  separate 
<jauses  of  action  must  necessarily  exist. 

The  views  of  the  Illinois  court  accord  with  the  judgment 
of  the  supreme  court  of  Kansas.  McCa/rthy  v,  (7.,  R.  L  & 
P.  R.  Co.  18  Kan.  46;  Eureka  v.  Merrifidd,  53  Kan.  794; 
Martin  v.  M.  P.  R,  Go.  58  Kan.  475.  It  is  significant  that 
the  former  treats  the  act  for  the  survivorship  of  the  right  to 
recover  damages  to  the  deceased  for  the  benefit  of  his  es- 
tate as  a  special  provision,  and  that  for  the  benefit  of  sur- 
viving relatives  as  a  general  act,  and  that,  giving  them  a 
literal  interpretation,  they  are  repugnant  to  each  other  in 
part;  while  the  latter  reverses  the  situation,  treating  the 
act  of  the  claim  for  damages  to  the  deceased  as  general,  and 
that  for  the  benefit  of  surviving  relatives  as  special,  the  lat- 
ter being  intended  to  take  away  the  right  of  survivorship 
for  the  benefit  of  the  estate,  which  would  otherwise  be  given 
by  a  literal  reading  of  the  former  provision.  The  fallacy  of 
both  processes  of  reaspning  grows  out  of  a  failure  to  observe 
the  distinction  between  the  wrong  and  the  resulting  loss; 
that  though  there  be  but  one  wrongful  act  and  one  physical 
injury,  there  may  be  several  persons  that  suffer  distinct 
losses,  some  of  which  are  actionable  at  common  law  and  some 
actionable  dependent  on  the  statute.  Justice  Brewer,  who 
was  a  member  of  the  Kansas  court  at  the  time  the  first  deci- 
sion there  was  rendered,  and  concurred  in  it,  referring  to  the 
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subject  when  he  was  later  called  upon  to  consider  the  mat- 
ter as  a  member  of  the  Federal  bench,  in  the  case  of  Hulbert 
V.  TopeJca^  reported  in  34  Fed.  Rep.  510,  said,  substantially, 
that  he  doubted  the  correctness  of  his  former  opinion,  and 
followed  it  only  in  deference  to  the  settled  judicial  policy' 
of  Kansas,  the  cause  being  one  that  arose  there;  that  the 
basis  of  recovery  under  the  two  provisions  of  law  under  con- 
sideration, the  one  for  the  benefit  of  the  estate  of  the  deced- 
ent and  the  other  for  the  benefit  of  his  surviving  relatives, 
are  entirely  distinct,  the  former  being  based  on  survivorship 
of  the  claim  of  the  deceased,  taking  no  note  of  the  pecuniary 
loss  to  relatives,  and  the  other  on  survivorship  of  relatives 
mentioned  in  the  statute,  taking  no  note  of  damages  to  the 
decedent;  that  the  latter  proceed  regardless  of  whether  the 
death  was  instantaneous  or  followed  after  months  of  pain 
and  suffering,  being  damages  to  relatives  by  death  to  be 
measured  by  their  pecuniary  loss  caused  thereby;  while  the 
former  is  for  loss  that  would  otherwise  be  a  permanent  in- 
jury to  the  estate  itself.  For  further  illustrations  of  the  dis- 
tinction, the  following  in  Mr.  Justice  Wilson's  opinion  in 
Needham  v.  G.  T.  B.  Co.  38  Vt.  294,  is  quoted  by  Justice 
Bbeweh:  "The  principles  on  which  thft  intestate's  cause  of 
action  rested  at  common  law  are  the  same,  irrespective  of  the 
cause  of  his  death."  It  "died  with  his  person  but  is  revived 
by  the  statute  in  favor  of  his  administrator."  It  includes 
"nothing  more  than  his  intestate's  cause  of  action.  The 
statute  simply  revives  but  does  not  enlarge  the  common-law 
right  of  the  intestate."  The  provision  for  surviving  rela- 
tives "introduced  principles  wholly  unknown  to  the  com- 
mon law,  namely,  that  the  value  of  a  man's  life  to  his  wife 
and  next  of  kin  constitutes  a  part  of  his  estate."  "  Such 
damages  to  the  widow  and  next  of  kin  begin  where  the 
damage  of  the  intestate  ended,  viz.  with  his  death." 

The  weakness  of  the  theory  that  the  action  for  injuries  to 
the  person,  which  survive,  includes  only  those  not  covered 
•Vol.  102— m 
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by  the  statute  for  the  benefit  of  surviving  relatives,  is  fur- 
ther illustrated  by  the  fact  that  courts  adhering  to  that 
view  uniformly  refer  to  Bead  v,  O.  E.  R,  Go.  L.  K  3  Q.  B. 
555.  The  decision  there  is  only  to  the  effect  that  if  an  in- 
jured person  have  satisfaction  of  his  claim  before  death,  the 
subsequent  death  from  the  injuries  does  not  confer  a  right 
of  action  upon  surviving  relatives;  that  such  right  exists 
only  where  there  is  an  injury  to  a  person  and  there  is  an 
existing  claim  for  damages  therefor  at  the  time  of  his  death. 
Justice  Blaokburn,  who  delivered  the  opinion,  said,  in  sub- 
stance, that  the  proper  construction  of  the  statute  is  that  it 
gives  a  right  of  action  to  certain  surviving  relatives  of  a 
person  when  death  was  caused  by  the  wrongful  act  of  an- 
other, where  he  had  not  received  satisfaction  in  his  lifetime, 
and  that  to  go  further  would  be  straining  the  language  of 
the  law.  That  seems  plain.  The  language  of  our  statute 
is  that  liability  of  the  wrongdoer  exists  where  the  deceased 
could  have  recovered  if  death  had  not  ensued.  That  clearly 
excludes  the  idea  that  where  the  decedent  receives  satisfac- 
tion for  his  injuries,  the  conditions  requisite  to  the  right  of 
surviving  relatives  may  exist  notwithstanding.  There  is 
nothing  in  Read  v.  G.  E,  R,  Co.^  in  conflict  with  Blake  v. 
Midla?id  R.  Co.  10  Eng.  Law  &  Eq.  443,  where,  in  a  very 
instructive  opinion  by  Coleridge,  J.,  it  is  said  that  Lord 
Campbell's  act  does  not  transfer  to  the  surviving  relatives 
mentioned  the  claim  for  damages  previously  possessed  by 
the  deceased,  but  gives  to  them  an  independent  cause  of  ac- 
tion for  damages  peculiarly  incident  to  their  relation  to  the 
deceased.  The  two  cases  are  often  cited  to  opposite  views, 
but  are  in  fact,  when  correctly  understood,  in  perfect  har- 
mony. The  one  holds  that  the  right  of  the  relatives  named 
in  the  statutes  is  separate  and  distinct  from  that  possessed 
by  the  deceased ;  the  other,  that  the  right  of  the  relatives 
is  contingent  on  the  death  of  the  injured  person  without 
having  satisfied  his  claim  for  damages. 
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With  proper  regard  for  the  argument  of  the  learned  coun- 
sel for  respondent,  we  cannot  well  close  this  discussion  with- 
out some  review  of  the  decision  of  the  supreme  court  of 
Khode  Island  in  Luhrano  v,  AUcmtic  MiUs^  19  R.  I.  129, 
which  is  cited  to  our  attention  with  great  confidence.  The 
case  expressly  holds  with  the  Illinois  court  and  the  Kansas 
court,  that  the  statute  giving  the  right  of  action  to  personal 
representatives  of  a  person  wrongfully  killed,  for  the  bene- 
fit of  certain  relatives  named,  is  exclusive.  The  case  does 
not  throw  any  new  light  on  the  subject  under  consideration, 
except  as  to  the  inherent  weakness  of  the  reasoning  indulged 
in  to  support  the  theory  which  the  distinguished  court 
adopts.  Read  v.  O.  E.  R.  Co,^  mpra^  is  cited  without  per- 
ceiving, apparently,  that,  as  before  indicated,  it  only  holds 
that  where  the  claim  of  the  deceased  person  is  extinguished, 
one  of  the  conditions  requisite  to  the  cause  of  action  for 
damages  under  Lord  Campbell's  act  is  impossible,  therefore 
statutes  on  that  subject  have  no  oflBce  to  perform;  that  it 
has  no  bearing  on  the  question  of  whether,  in  the  absence 
of  such  extinguishment,  there  are  two  rights  or  causes  of 
action  for  distinct  and  separate  losses.  Again,  the  learned 
court  falls  into  an  error  heretofore  mentioned,  in  referring 
to  the  two  statutes  as  one  being  general  and  the  other  spe- 
cial, and  that  the  two  in  part  refer  to  the  same  subject, 
viewing  the  liability  of  the  wrongdoer  as  entire  merely  be- 
cause based  on  a  single  wrong.  As  we  have  seen,  each 
treats  of  a  distinct  species  of  loss,  and  for  that  is  general. 
There  is  no  question  of  repugnancy  or  implied  repeal  of  one 
provision  by  another  on  the  same  subject,  or  the  substitu- 
tion of  one  right  for  another,  to  be  considered,  if  we  give 
effect  to  the  plain  reading  of  the  law  and  not  attempt  to 
vary  it  because  of  consequences  which  to  some  minds  may 
appear  to  throw  unreasonable  burdens  upon  the  wrongdoer. 
It  must  be  presumed  that  the  legislature  had  all  these  mat- 
ters in  mind,  and  from  its  judgment  there  is  no  appeal. 
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The  Ehode  Island  court,  further  discussing  the  subject, 
speaks  of  the  right  of  survivorship  as  a  mere  remedy  given 
as  a  substitute  for  that  which  existed  in  the  right  of  the  de- 
cedent. Here  again,  there  is  a  confusion  between  rights  and 
remedies.  To  say  that  sec.  4255  of  our  statutes  gives  a  rem- 
edy for  the  one  that  at  common  law  lapsed  with  the  death 
of  the  decedent,  is  to  say  that  it  gives  a  new  remedy  for  a 
pre-existing  right.  But  there  was  no  such  pre-existing  right 
of  the  surviving  relatives  to  recover  their  loss  caused  by  the 
wrongful  death.  The  right  or  cause  of  action  itself  is  new, 
and  the  remedy  to  enforce  it  as  well,  as  observed,  in  effect,  in 
Topping  v.  St  Zawrence^  86  Wis.  526.  The  court  further,  in 
support  of  its  decision,  refers  to  Needhma  v  G,  T.  R.  Co. 
38  Vt.  300,  stating  that  the  Vermont  court  later,  in  Legg  v. 
Brittoriy  64  Vt.  652,  overruled  its  former  judgment  on  the 
subject  of  whether  there  were  two  causes  of  action  in  the  cir- 
cumstances under  discussion.  A  careful  reading  of  the  opin- 
ion in  the  later  Vermont  case,  discloses  the  fact  that  it  is 
there  held,  in  perfect  harmony  with  the  early  case,  that  two 
causes  of  action  exist, —  one  in  the  right  of  the  estate,  and 
the  other  in  the  right  of  the  surviving  relatives  where  the 
cause  of  action  of  the  deceased  is  not  extinguished  before 
his  death.  The  court  said  that  the  extinguishment  of  the 
cause  of  action  in  the  right  of  the  deceased  was  a  bar  to  that 
in  favor  of  the  surviving  relatives.  There,  the  action  for 
damages  to  the  injured  person  was  brought  in  his  lifetime 
and  prosecuted  to  judgment  and  satisfaction  after  his  death, 
and  the  court  said  that  under  such  circumstances  the  right 
of  the  deceased  was  extinguished  with  the  same  effect  as  if 
satisfaction  had  occurred  before  death,  therefore  that  the 
circumstances  requisite  to  the  application  of  the  statute, 
giving  the  right  of  action  to  the  widow  and  next  of  kin,  did 
not  exist.  Using  substantially  the  language  of  the  court: 
there  was  left  no  proper  office  for  the  act  for  the  benefit  of 
the  widow  and  next  of  kin  to  perform. 
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There  are  many  other  cases  bearing  on  the  subject  before 
us,  but  they  do  not  add  anything  to  what  has  been  said,  or 
call  for  further  discussion,  so  we  shall  not  further  extend 
this  opinion  by  referring  to  them.  We  are  well  satisfied 
that  sec.  4253  preserves  for  the  benefit  of  the  estate  of  a  de- 
ceased person  the  cause  of  action  possessed  by  him  in  his 
lifetime  for  an  injury  resulting  in  his  death,  and  that  it  is 
not  affected  in  any  way  by  the  other  right  or  cause  of  ac- 
tion given  by  sees.  4255  and  4256  to  his  surviving  relatives 
to  recover  for  the  loss  sustained  by  them;  that  such  is  the 
plain  meaning  of  the  statutes,  and  that  if  the  language  used 
Were  open  to  construction  at  all,  the  view  we  have  adopted 
is  supported  by  far  the  better  reasoning  and  the  greater 
weight  of  authority.  The  supreme  court  of  Michigan,  in 
Surst  V.  Detroit  City  R^y^  84  Mich.  539,  quite  recently  had 
the  same  subject  under  consideration,  with  the  same  result 
at  which  we  have  arrived.  That  court  said,  in  eflfect,  that  a 
pecuniary  loss  sustained  by  9^  surviving  relative  resulting 
from  a  wrongful  death,  recoverable  under  the  statute,  is  one 
thing;  and  that  damages  for  the  injury  to  the  deceased  is 
another;  and  that  a  recovery  for  the  former  is  no  bar  to  an 
action  for  the  latter. 

Of  course,  there  is  no  question  as  to  whether  a  recovery 
on  one  claim  will  bar  an  action  for  the  other;  therefore, 
what  is  said  should  not  be  taken  as  deciding  that  question. 
We  have  referred  to  cases  holding  that  a  satisfaction  of  a 
claim  in  the  right  of  the  estate  leaves  the  statute  giving  the 
other  right  of  action  no  office  to  perform,  merely  in  support 
of  the  position  that  the  two  statutes  deal  with  separate  and 
distinct  rights. 

The  complaint  demurred  to,  by  sufficient  allegations,  shows 
that  plaintiffs  intestate  was  injured  by  actionable  negligence 
of  the  defendant,  and  that  he  lived  thereafter  some  period 
of  time.  The  length  of  time  he  survived  the  injury  is  not 
stated  and  is  not  material  except  as  to  the  damages  recov- 
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erable,  and  that  does  not  go  to  the  cause  of  action.  Ban- 
croft V,  B.  (6  W,  a.  Corp,  11  Allen,  34 ;  HoUenbcck  v.  BerTcshire 
B,  Co,  9  Cush.  478;  TiiUy  v,  Fitchhurg  R.  Co,  134  Mass.  499; 
Chandler  v,  N.  F.,  N,  H.  ik  H.  R.  Co,  159  Mass.  589;  Cor- 
corwn  V.  B.  (&  A.  R,  Co,  133  Mass.  507;  Eellow  v,  C,  I.  E, 
Co,  68  Iowa,  470,  21  Am.  &  Eng.  R  Cas.  485.  Within  the 
principles  stated  the  complaint  states  one  cause  of  action, 
and  that  for  the  recovery  of  damages  which  the  deceased 
sustained  and  which  he  might  have  recovered  for  had  he 
lived.  Therefore  the  decision  of  the  trial  court  sustaining 
the  demurrer  to  the  complaint  must  be  reversed. 

By  the  Court, —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

The  respondent  moved  for  a  rehearing,  and  the  following 
opinion  was  filed  February  21, 1899: 

Makshall,  J.  The  motion  for  a  rehearing,  made  on  be- 
half of  the  respondent,  has  received  careful,  tireless,  and 
patient  consideration,  as  did  the  case  when  originally  con- 
sidered, notwithstanding  some  suggestions  to  the  contrary 
made  in  the  second  argument  of  the  distinguished  counsel 
who  made  such  motion.  It  is  not  considered  that  there 
was  any  warrant  for  such  suggestions.  They  had  no  proper 
place  in  counsel's  argument.  The  importance  of  the  case 
furnished  a  sufficient  excuse  for  the  motion,  and  counsel's 
resources  for  legitimate  argument  are  too  well  known  to 
warrant  the  belief  that  there  was  any  necessity  of  resorting 
to  other  means  of  enforcing  their  logic,  even  by  way  of  em- 
phasis. Calm,  fair  consideration  of  legal  questions,  while 
not  as  necessary  to  the  proper  performance  of  the  duties  of 
counsel  as  those  of  the  court,  is  quite  as  helpful  in  the  one 
case  as  in  the  other.  It  would  be  well  to  bear  that  in  mind, 
especially  in  presenting  motions  for  re-argument.  The  sit- 
uation of  counsel  at  such  a  time,  especially  where  great  in- 
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terests  are  involved,  and  the  decision  disappoints  hopes  and 
convictions  born  of  much  careful  study  of  a  subject,  is  well 
suited  to  test  to  the  uttermost  their  power  of  calm  consider- 
ation and  courteous  review  of  reasons  and  authorities  judi- 
<5ially  declared  to  lead  to  and  require  the  decision  objected 
to.  But  whether  counsel  stand  successfully  such  test  or  not, 
the  duty  of  the  court  to  carefully  and  dispassionately  con- 
sider, and  judicially  determine,  the  questions  presented,  un- 
influenced by  any  other  consideration  than  to  discover  and 
pronounce  the  law  correctly,  remains  the  same. 

The  suggestion  of  the  learned  counsel  as  to  the  impor- 
tance of  this  case  and  the  far-reaching  character  of  the  de- 
<;ision  rendered  is  fully  appreciated,  and  was  from  the  start. 
It  is  also  fully  appreciated  that  the  result  of  the  decision 
will  probably  be  additional  labor  for  this  court,  but  it  is  not 
perceived  why  that  can  by  any  possibility  change  the  law. 
Legislative  enactments  are  to  be  rigidly  enforced  within  con- 
stitutional limitations,  according  to  the  legislative  will.  If 
courts  were  permitted  to  read  them  so  as  to  minimize,  to 
any  degree,  judicial  labor,  or  to  adapt  them  to  individual 
notions  of  judges  as  to  the  best  governmental  policy,  it 
would  be  very  easy  to  nullify  or  change  the  written  law  so 
■as  to  defeat  the  people's  will  and  destroy  the  very  founda- 
tion of  a  government  by  the  people.  So  the  menace  of  an 
increase  of  judicial  labor,  and  the  difficulties  of  administer- 
ing the  law  as  we  have  declared  it  to  be,  does  not  appear  at 
all  weighty  in  favor  of  changing  the  decision  heretofore 
rendered. 

We  should  say  in  passing  that  the  suggested  difficulties 
in  administering  the  law,  and  danger  of  injustice  to  defend- 
ants, are  largely  imaginary,  and  will  gradually  disappear  as 
we  adapt  ourselves  to  the  new  conditions  which  the  revival 
statute  creates.  The  trial  judge  can  easily,  by  proper  in- 
structions, limit  the  recovery  in  a  revived  action  to  the  loss 
actually  caused  to  the  deceased  prior  to  his  death;  and  in 
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the  action  under  sec.  4255,  to  the  pecuniary  loss  sustained 
by  the  surviving  relatives  entitled  to  the  benefits  of  that 
provision.  If  the  two  causes  of  action  are  joined,  the  court 
can  readily  require  the  jury  to  make  separate  findings  as  to 
damages.  As  the  elements  entering  into  each  are  entirely 
distinct,  it  will  readily  be  seen  that  there  is  no  more  danger 
of  a  double  recovery  under  such  circumstances  than  in  any 
one  of  the  numerous  cases  that  might  be  "suggested  where 
two  causes  of  action  result  from  a  single  wrong.  The  in- 
justice of  two  recoveries  for  distinct  grievances,  suggested 
by  the  learned  counsel  and  by  some  courts  that  have  taken 
the  view  pressed  upon  us,  is  not  perceived.  A  little  dispas- 
sionate reflection  on  the  subject,  it  would  seem,  would  pre- 
vent unqualified  condemnation  of  the  legislative  wisdom 
that  says,  if  a  person  be  wrongfully  injured,  the  pain  and 
suffering  and  expenses  to  him  in  consequence  thereof  shall 
not  be  lost  to  his  estate  by  the  circumstance  of  his  death 
from  the  injury  before  receiving  satisfaction  for  his  dam- 
ages, even  though  the  damages  to  his  surviving  relatives,  to 
satisfy  their  own  grievance,  may  be  recovered. 

What  has  been  said  sufficiently  meets  the  preliminary 
observations  and  reasons  given  in  the  argument  for  the  re- 
hearing. We  will  now  endeavor  to  take  up  in  their  order 
the  objections  to  the  decision,  relied  upon. 

It  will  not  be  necessary  to  go  over,  to  any  great  length, 
the  subjects  discussed  in  the  former  opinion.  As  before  in- 
dicated, they  have  all  been  once  considered  with  all  the 
deliberation  and  care  that  should  characterize  the  work  of 
a  tribunal  of  last  resort,  whose  judgments  must  stand  as  the 
infallible  truth,  there  being  no  power  under  our  system  by 
which  such  judgments  can  be  changed  after  the  brief  time 
for  review  allowed  by  the  Code  shall  have  expired. 

Our  attention  is  called  to  the  rule  stated  in  the  opinion  of 
Chief  Justice  Marshall  in  Cohens  v.  Virginia^  6  Wheat.  264, 
to  the  effect  that,  though  general  expressions  in  an  opinion 
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which  go  beyond  the  case  may  be  respected,  they  ought  not 
to  control  the  judgment  in  a  subsequent  suit.  That  proposi- 
tion is  familiar,  and  is  not  liable  to  be  forgotten  by  judges 
who  have  been  called  upon  to  apply  it  in  their  daily  work 
for  a  series  of  years.  The  trouble  with  the  learned  counsel's 
argument  is  that  they  apply  the  rule,  as  it  seems,  to  every- 
thing in  a  legal  opinion  not  a  part  of  the  final  conclusion 
reached, —  to  what  is  judicial  dictum  and  even  to  the  reasons 
upon  which  the  decision  is  based  and  are  essentially  a  part 
of  it,  when  that  seems  necessary  to  dispose  of  authorities 
that  are  clearly  opposed  to  their  contention;  and  again,  treat 
mere  observation  made  by  a  judge  in  writing  an  opinion  by 
way  of  illustration  or  argument,  referring  to  collateral  topics 
for  that  purpose,  as  a  part  of  the  deliberate  judgment  of  the 
court,  when,  if  so  considered,  they  support  counsel's  conten- 
tion. There  are  few  decisions  of  any  court  but  that  might 
be  successfully  attacked  if  such  a  method  were  permissible. 
What  is  here  said  will  be  borne  out,  in  our  judgment,  by 
what  follows. 

It  is  conceded  by  the  learned  counsel  that  if  we  were  right 
as  to  what  was  decided  in  Zehmann  v.  Farwell^  95  Wis.  185, 
the  decision  heretofore  reached  in  this  case  rests  on  authority. 
The  question  there  was  whether  a  claim  for  a  personal  in- 
jury based  on  actionable  negligence  is  assignable.  The  court 
decided  that  the  question  turned  on  whether  a  cause  of  ac- 
tion to  enforce  such  a  claim  survives  the  death  of  the  original 
owner;  that  by  the  common  law  the  answer  must  be  in  the 
negative,  but  under  sec.  4253,  as  it  now  stands,  making  all 
caus^  of  action  for  false  imprisonment,  assault  and  battery, 
or  other  damages  to  the  person,  survivable,  all  bodily  injuries 
resulting  from  actionable  negligence  are  included,  and  there- 
fore the  question  must  be  answered  in  the  aflftrmative.  Said 
Mr.  Justice  WmsLow,  the  statute  "  includes  every  aetion  the 
substantial  cause  of  which  is  a  bodily  injury,"  ^and  the  lan- 
guage in  that  regard  is  too  plain  to  leave  any  room  for  rules 
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of  construction  to  operate.'  To  support  that,  the  decisions 
of  the  Massachusetts  court,  made  under  a  similar  statute 
adopted  in  1842,  the  first  act  of  its  kind  in  this  country,  and 
from  which  our  own  was  doubtless  taken,  holding  the  same, 
were  cited.  It  needs  no  discussion  to  show  that  the  famil- 
iar rule  stated  by  Chief  Justice  Marshall,  with  wMch  the 
learned  counsel  prefaced  his  review  of  Lehmwrm  v.  Farwdl^ 
has  no  application  to  it  whatever.  The  expression,  that  the 
survival  statute  includes  every  actionable  personal  injury, 
and  is  too  plain  to  that  eflFect  to  require  construction,  was 
not  obiter^ —  it  was  not  even  judicial  dictum.  It  was  the  very 
groundwork  of  the  opinion  itself,  and  governs  this  case  be- 
yond reasonable  controversy,  unless  we  are  to  overrule  it. 

It  is  a  mistaken  opinion  that  nothing  is  decided  in  a  case 
except  the  result  arrived  at.  All  the  propositions  assumed 
by  the  court  to  be  within  the  case,  and  all  the  questions  pre- 
sented and  considered,  and  deliberately  decided  by  the  court, 
leading  up  to  the  final  conclusion  reached,  are  as  effectually 
passed  upon  as  the  ultimate  questions  solved.  Trustees  of 
School  But  V.  SiocJcer,  42  N.  J.  Law,  115.  The  judgment  is  au- 
thority upon  all  points  assumed  to  be  within  the  issues  which 
the  record  shows  the  court  deliberately  considered  and  de- 
cided in  reaching  it.  Qimckenhcsh  v.  W,  c6  M,  H.  Co.  71 
Wis.  472;  Pmy  v,  Regeman,  98  K  Y.  351.  Nothing  is 
obiter^  strictly  so  called,  except  matters  not  within  the  ques- 
tions presented — mere  statements  or  observations  by  the 
judge  in  writing  the  opinion,  the  result  of  turning  aside  for 
the  time  to  some  collateral  matter  by  way  of  illustration. 
Bnchner  v.  CI,  M.  dk  N.  W.  li.  Co.  60  Wis.  204;  Rohrlach 
V.  Germayiia  F.  Lis.  Co.  62  N.  Y.  47;  Michael  v.  Morey^  26 
Md.  239;  Clark  v.  Thomas,  60  Tenn.  419;  State  ex  rd. 
Nourse  v.  Clarke,  3  Nev.  566 ;  Marlxcry  v.  Madison,  1  Cranch, 
137.  The  test  of  what  is  obiter,  by  means  of  which  counsel 
confidently  brush  aside  the  decisions  of  this  court  on  the 
very  point  at  issue,  and  the  deliberate  decisions  of  many  other 
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courts  on  the  same  point  or  on  questions  essentially  involved, 
was  pressed  upon  our  attention  in  Buchner  v.  (7.,  M.  <&  N, 
W,  JR.  Co.j  supra^  was  there  fully  considered,  and  was  re- 
jected. A  study  of  the  opinion  in  that  case,  written  by  the 
present  chief  justice,  is  commended  as  the  most  effectual 
remedy  for  the  mistaken  notion,  not  only  that  a  decision  is 
not  authority  except  upon  the  very  point  necessary  to  it,  but 
that  obiter  is  to  be  rejected,  always,  as  entirely  without  au- 
thority. The  opinion  quotes  the  rigorous  rule  by  which 
counsel  test  authorities  fatal  to  their  contention;  then  the 
observation  of  an  eminent  text  writer,  whose  writings  stand 
as  authority  in  every  country  where  the  common  law  to  any 
extent  prevails,  that  "  it  is  difficult  to  see  why,  in  a  philo- 
sophical point  of  view,  the  opinion  of  the  court  is  not  as  per- 
suasive on  all  the  points  which  were  so  involved  in  the  cause 
that  it  was  the  duty  of  counsel  to  argue  them,  and  which 
were  deliberately  decided  by  the  court,  as  if  the  decision 
had  hung  upon  but  one  point,"  and  adds:  "  Such  dictum^  if 
dictum  it  is,  should  be  regarded  as  'judicial  dictum^  in  con- 
tradistinction to  mere  ohit&r  dictum^ —  that  is,  an  expression 
originating  t^ith  the  judge  alone,  while  passing,  by  the  way, 
in  writing  his  opinion,  as  an  argument  or  illustration  drawn 
from  some  collateral  question."  And  further  adds  that  even 
such  expressions  are  by  no  means  to  be  rejected  as  not  enti- 
tled to  be  regarded  at  all;  that  while  they  are  not  binding, 
they  are  not  without  authority ;  neither  is  their  use  repre- 
hensible, as  evidenced  by  the  fact  that  some  of  the  most 
sacred  canons  of  the  common  law  have  their  origin  in  the 
mere  dicta  of  judges. 

At  this  point  a  suggestion  should  be  noticed,  that  in  con- 
sidering sec.  4253  we  overlooked  the  familiar  rule  of  ^'N^os- 
dtwr  a  sociis.'^^  Hiner  v.  Fond  du  Lac^  71  Wis.  82,  where 
there  is  an  intimation  that  such  maxim  may  play  an  impor- 
tant part  in  determining  the  meaning  of  the  statute  under 
consideration,  is  referred  to.     Why  the  discovery  of  such  a 
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serious  omission  in  this  case,  and  not  in  Zehrrumn  v.  Far- 
well^  95  Wis.  185,  where  the  statute  was  first  considered  and 
its  meaning  judicially  determined,  or  in  the  multitude  of 
cases  in  other  courts  where  similar  statutes  were  construed, 
in  none  of  which  was  it  supposed  that  the  rule  was  appli- 
cable I  That  is  not  easily  comprehended.  The  maxim  "  Nob- 
citv/r  a  sooids  "  is  not  a  rule  of  interpretation  by  which  the 
meaning  of  one  word  or  designation,  or  that  of  several  such, 
used  in  close  connection,  governs  in  determining  the  meaning 
of  other  words  or  designations  used  in  the  same  connection. 
You  may  know  a  person  by  the  company  he  keeps.  You 
may  know  the  meaning  of  a  term  by  its  associates, —  what 
precedes  and  what  follows  it.  When ?  Not  in  every  case; 
but  when  not  apparent  from  the  language  itself.  It  is  a  rule 
of  construction  to  be  resorted  to  where  there  is  use  for  con- 
struction, not  otherwise.  The  court  said  in  Lehmom^  v.  Far- 
well  that  the  statute  is  too  plain  to  admit  of  construction, 
hence  no  rule  to  that  end  has  any  application.  The  latter 
familiar  rule  was  evideutly  not  in  mind  when  it  occurred 
that,  through  f orgetfulness  in  writing  the  former  opinion, 
the  maxim  "  Noacitv/r  a  sociis  "  was  overlooked.  To  seek  to 
apply  it  in  determining  the  meaning  of  the  statute  under 
consideration,  in  view  of  the  fact  that  similar  statutes  have 
existed  in  other  states  for  nearly  half  a  century,  and  been 
universally  supposed  to  cover  injuries  from  actionable  neg- 
ligence, and  thereby  reach  a  different  conclusion,  would  be 
what  might  be  called  judicial  recklessness. 

The  idea  that  our  statute  (sec.  4255)  does  not  grant  a  new 
right  of  action,  but  continues  an  old  one,  with  different  bene- 
ficiaries and  different  rules  for  assessing  damages,  is  urged 
as  correct  with  such  confidence  that  we  are  called  upon  to 
go  over  the  subject  anew.  No  attempt  will  be  made  to  har- 
monize all  the  conflicting  observations  found  in  decisions 
elsewhere  regarding  the  nature  of  Lord  Campbell's  act. 
That  cannot  be  done,  and  it  is  not  necessary,  for  most  of  the 
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conflicts  will  disappear  as  one  applies  judicial  observations 
to  the  particular  facts  in  regard  to  which  they  were  made. 
We  said  in  the  former  opinion  that  the  view  that  the  stat- 
ute for  the  benefit  of  surviving  relatives  confers  a  new  right 
of  action  for  a  grievance  separate  and  distinct  from  that  of 
the  injured  person,  is  supported  by  the  better  reasoning  and 
the  greater  weight  of  authority.  That  is  adhered  to,  and  it 
is  considered  that  what  follows,  leaves  little  or  no  room  for 
reasonable  controversy  as  to  its  soundness,  if  reliance  can 
be  placed  upon  the  evident  purpose  of  the  statute  or  author- 
ities elsewhere.  It  is  suggested  that  the  conclusion  was 
reached  by  illogical  reasoning  based  upon  obiter  observations 
in  judicial  decisions.    We  will  consider  that. 

We  said  that  the  cause  of  action  of  the  injured  party, 
which  survives,  is  separate  and  distinct  from  the  cause  of 
action  in  favor  of  surviving  relatives  under  sec.  4255 ;  that  a 
cause  of  action  unsatisfied  at  the  death  of  the  injured  party, 
for  compensation  for  his  injuries,  is  a  condition  of  the  oper- 
ation of  such  section  so  as  to  give  a  right  of  action  to  the 
survivors  therein  named;  that  the  extinguishment  of  the  pri- 
mary cause  of  action  leaves  the  statute  with  no  office  to  per- 
form; that  in  the  absence  of  such  extinguishment  there  are 
two  rights  or  causes  of  action  for  distinct  and  separate  losses. 
That  was  supposed  to  be  supported  by  numerous  authorities 
cited  in  the  opinion,  and  it  does  not  seem  to  have  occurred 
to  the  courts  where  such  decisions  were  rendered  that  the 
reasoning  was  illogical  or  the  conclusion  arrived  at  a  non 
^equitur.  That  characterization  was  made  of  the  reasoning 
and  conclusion  referred  to.  How  one  can  draw  from  such 
reasoning  and  conclusion  the  idea  that  the  premises  reasoned 
from  contemplated  the  existence  of  two  causes  of  action 
before  the  death  of  the  injured  party,  and  that  the  idea  ex- 
pressed was  that  the  satisfaction  of  one  of  such  existing 
causes  of  action  satisfied  the  other,  as  counsel  seems  to  have 
assumed  in  designating  the  conclusion  reached  as  a  non  aeq- 
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uitur,  is  not  perceived.  It  seems  perfectly  clear  that  the  idea 
expressed  was,  that  before  the  death  of  the  injured  party- 
there  is  but  one  cause  of  action;  that  if  that  be  not  extin- 
guished before  such  death,  by  the  operation  of  sec.  4255  there 
maybe  another  cause  of  action;  that  while  before  the  death 
there  can  be  but  one  such  cause,  if  that  survive  there  may  bo 
two.  The  learned  counsel  evidently  forgot  for  the  moment 
tliat  the  reasoning,  though  olothed  in  the  language  of  the 
writer  of  the  opinion,  was  based  on  the  same  premises,  and 
proceeded  by  the  same  mental  process,  with  language  defi- 
nite and  clear,  to  the  same  conclusion  as  that  in  the  opinion 
of  Justice  Coleridge  in  Blake  v.  Midland  R.  Co,  10  Eng. 
Law  &  Eq.  443 ;  Justice  Brewer  in  Ilulbert  v.  Tapeka,  34 
Fed.  Rep.  510;  Justice  Wilson  in  Needlmm  v.  G.  T.  B,  Co. 
38  Vt.  294,  and  many  others  in  numerous  opinions  in  cases 
cited,  and  still  others  that  will  be  cited  in  this  opinion,  which, 
on  account  of  counsel's  labor,  must  be  assumed  not  to  have 
escaped  their  notice. 

Our  attention  is  again  called  to  Read  v.  O,  E,  R.  Co,  L.  R. 
3  Q.  B.  555,  decided  in  1868,  and  Griffiths  v,Ea/rl  of  Dudley, 
9  Q.  B.  Div.  357,  in  support  of  the  continuation  of  the  old 
cause  of  action  theory  The  question  in  both  cases  was.  Does 
the  satisfaction  of  the  claim  of  the  injured  party  in  his  life- 
time leave  Lord  Campbell's  act  still  applicable  to  the  situ- 
ation created  by  the  death  of  such  party  ?  The  nature  of 
the  statute  otherwise,  particularly  its  proper  construction 
in  connection  with  a  statute  preserving,  for  the  benefit  of 
the  estate,  the  common-law  right  of  action  for  damages  to 
the  injured  person,  was  not  thought  of.  What  is  said  as  to 
the  statutory  right  not  being  new,  but  a  right  conferred  in 
place  of  an  old  right,  is  much  nearer  pure  obiter  than  what 
is  called  such  in  the  argument  on  the  motion  for  rehearing 
in  reviewing  decisions  cited  by  this  court  as  authority.  In 
neither  of  the  cases  is  Blake  v.  Midland  R.  Co,,  supra,  de- 
cided in  1852,  referred  to,  where  the  exact  nature  of  the 


Digitized  by 


Google 


Wis.]  JANUAET  TERM,  1899.  159 

Brown  v&  The  Chicago  &  Northwestern  R  Ca 

statutory  action  was  considered,  and,  in  the  learned  opinion 
given  by  Justice  Coleridge,  said  to  be  a  new  right  and  not 
a  right  by  transfer  or  continuation  of  the  claim  of  the  de- 
ceased, which  opinion  has  been  referred  to  as  an  authority 
in  many  courts  and  by  many  text  writers  since  that  time. 
"  The  statute  does  not,''  said  Justice  Coleridge,  "  transfer 
the  right  of  action  of  the  deceased  to  his  representatives, 
but  gives  to  them  a  totally  new  right  on  different  princi- 
ples." The  three  cases  are,  really,  in  perfect  harmony  when 
rightly  understood.  On  the  one  hand  it  is  said  Lord  Camp- 
bell's act  is  in  the  nature  of  a  survival  statute  and  does  not 
confer  a  new  right.  That  is  true  in  the  sense  the  English 
court  doubtless  understood  its  own  language;  that  is,  that 
the  compensation  to  surviving  relatives  was  conferred  in 
place  of  that  of  the  injured  person,  which,  by  the  common 
law,  was  extinguished  by  death.  On  the  other  hand,  it  is 
said  Lord  Campbell's  act  confers  an  entirely  new  right, 
which,  too,  is  obviously  true  in  the  sense  that  it  is  a  right 
of  recovery  by  different  persons,  for  different  losses,  on  dif- 
ferent principles  than  were  known  to  the  common  law.  That 
there  is  any  such  material  variance  between  the  two  ideas 
as  courts  in  some  jurisdictions  have  discovered  and  assigned 
as  a  justification  for  holding  that  plain  language  in  a  legis- 
lative act,  making  survivable  all  claims  based  on  actionable 
negligence,  does  not  mean  that  but  something  else,  is  not 
perceived.  Lush,  J.,  said  in  Read  v,  G.  E.  R.  Co.^  mjyra^ 
that  it  was  not  the  intention  of  the  English  statute  to 
make  the  wrongdoer  pay  twice  for  the  same  injury,  so  the 
right  was  there  spoken  of  as  not  new  and  independent,  but 
a  right  in  substitution  for  the  lapsed  right.  That  does  not 
conflict  with  the  other  idea  that  none  of  the  elements  of 
damage,  of  the  right  which  lapsed  by  common-law  rules, 
are  transferred  by  the  statute  to  the  beneficiaries  therein 
named,  and  in  that  sense  that  the  right  conferred  by  statute 
is  new.     Therefore,  the  purpose  of  Lord  Campbell's  act  was 
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not  to  make  the  wrongdoer  pay  damages  twice  for  the  same 
wrong;  it  was  to  give  to  the  surviving  relatives  a  right  on 
condition.  That  condition,  in  case  of  a  survival  of  the  right 
of  action,  which  fails  by  the  common  law,  exists  neverthe- 
less; and  if  the  original  inducement  for  the  granting  of  the 
new  xight  be  removed  by  preserving  the  old  right  under  an- 
other statute,  that  does  not  by  any  means  aflfect  the  situ- 
ation, for  a  suflBcient  inducement  is  yet  left  to  uphold  the 
statutory  right. 

That  we  have  expressed  correctly  the  views  of  the  Eng- 
lish courts  is  abundantly  borne  out  by  numerous  cases,  some 
decided  before  and  some  after  Oriffiths  v.  Earl  of  Dudley y 
not  before  cited,  including  a  very  recent  case  passing  di- 
rectly on  the  question,  which  was  not  before  us  when  the 
previous  opinion  was  prepared  and  which  has  evidently  not 
received  the  attention  of  respondent's  counsel.  LeggoU  v, 
O.  N.  R.  Co.  (1876),  1  Q.  B.  Div.  599;  Bradshom  v.  L.  <&  T. 
R.  Co.  (1875),  L.  K.  10  C.  P.  189;  BameU  v.  Lucas  (1872), 
6  Ir.  R  0.  L.  247;  RoUnson  v.  C.  P.  R.  Co.  [1892],  App.  Cas. 
481 ;  Ca/nadi/m  Poo.  R.  Co.  v.  Rohinsouy  19  0.  S.  0.  292;  Sew- 
<ird  V.  Vera  CruZj  10  App.  Cas.  59;  Pym  v.  G.  N.  R.  Co. 
4  Best  &  S.  396. 

In  LeggoU  v.  Q.  N.  R.  Co.  the  question  was,  Does  a  recov- 
ery under  Lord  Campbell's  act  preclude  a  recovery  for  the 
benefit  of  the  estate,  of  damages  to  the  injured  person? — 
the  precise  question  in  this  case.  The  affirmative,  unless 
barred  by  a  recovery  under  Lord  Campbell's  act,  was  con- 
ceded for  the  purposes  of  the  case,  though  the  rule  generally 
as  to  that  was  otherwise.  The  direct  question  left  was  the 
one  indicated,  namely.  Does  a  recovery  after  death  in  one 
right  bar  a  recovery  in  the  other?  And  on  that  the  court 
decided  in  the  negative.  Quain,  J.,  in  deciding  the  case 
said,  the  two  actions  are  entirely  different  things,  one  for 
the  loss  the  estate  has  suffered  and  the  other  under  Lord 
Campbell's  act,  which  "  enables  an  action  to  be  brought  in 
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a  case  where  it  could  not  have  been  brought  before  that  act, 
namely,  when  the  man  has  suffered  a  personal  injury  and 
dies  in  consequence.  After  his  death,  before  Lord  Camp- 
bell's act,  no  such  action  could  have  been  maintained,  be- 
cause the  death  destroyed  it.  It  fell  with  the  life  of  the 
individual  injured.  Now  Lord  Campbell's  act  gives  an  en- 
tirely new  action,  not  an  action  connected  with  the  estate 
of  the  deceased  in  the  slightest  degree,  and  the  damages 
recoverable  in  it  would  be  no  part  of  the  estate  of  the  de- 
ceased. ...  I  therefore  feel  clear  upon  the  point  that  v 
these  actions  are  not  brought  in  the  same  right,  and  that, 
therefore,  the  finding  in  the  one  does  not  constitute  an  es- 
toppel in  the  other." 

If  the  foregoing  leaves  doubt  in  the  minds  of  the  most 
skeptical,  as  to  the  position  of  the  English  courts,  it  will 
be  removed  by  Robinson  v,  C.  P.  E.  Go,^  decided  by  the 
House  of  Lords  in  1892.  That  is  probably  the  most  recent 
expression  of  such  courts  on  the  subject.  The  case  arose  in 
Canada.  The  statute  is  similar  to  our  sec.  4255,  except  it 
requires,  as  a  condition  of  its  operation,  death  of  the  injured 
person  without  having  satisfied  his  claim.  The  word  "  satis- 
fied "  does  not  occur  in  our  statute,  but  words  equivalent  so 
far  as  relates  to  the  extinguishment  of  the  claim.  The  Cana- 
dian act  further  provides  that  the  beneficiary  may  bring  the 
action  direct.  There  is  a  limitation  of  the  right  of  the  in- 
jured person  to  commence  an  action  to  enforce  his  claim  for 
damages,  to  one  year  after  the  happening  of  his  injury.  In 
the  given  case  the  period  was  allowed  to  lapse  and  death 
then  occurred.  Action  was  then  commenced  to  enforce  the 
statutory  liability  to  surviving  relatives.  The  loss  by  pre- 
scription of  the  primary  claim  was  urged  in  bar  of  the  stat- 
utory right.  The  Canadian  supreme  court  sustained  that, 
and  by  special  leave  the  cause  was  carried  to  the  House  of 
Lords  where,  all  the  members  of  the  privy  council  who  heard 
it  concurring,  Lords  Watson,  Maonaghten,  Moreis,  Hannen, 
VoK  103—11 
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Shand  and  Sm  Eichaed  Couch,  the  judgment  of  the  lower 
court  was  reversed  upon  the  ground  that  the  right  of  action 
of  surviving  relatives,  contingent  on  the  death  of  the  injured 
person  without  having  satisfied  his  claim,  is  a  new  and  in- 
dependent right  which  vests  on  the  happening  of  the  con- 
tingency mentioned  in  the  statute ;  and  that  such  contingency 
is  death  from  the  negligent  injury  without  the  injured  party 
having  satisfied  his  claim;  that  an  extinguishment  of  such 
claim  by  prescription  is  not  the  mti^action  thereof  contem- 
plated by  the  act,  which  requires  the  active  participation  of 
the  injured  party,  and  is  not  satisfaction  by  mere  operation 
of  law.  There  was  no  difference  of  opinion  between  the  last 
decision  and  the  one  reversed,  except  as  to  the  scope  of  the 
word  "satisfied"  used  in  the  Canadian  act.  Both  courts 
held  that  the  statutory  action  was  to  enforce  a  new  right. 
Justice  Steong,  in  delivering  the  opinion  of  the  lower  court, 
said:  "It  has  been  determined  in  England  that  the  action 
under  Lord  Campbell's  act  is  not  the  same  actibn  as  that 
which  the  deceased  person  would  himself  have  had  at  com- 
mon law  if  he  had  survived,  but  a  new  action  given  by  stat- 
ute." Again  he  said:  "As  I  have  said  before,  I  am  of  the 
opinion  that  the  action,  being  of  the  same  nature,  and  indeed 
the  same  action  in  all  respects,  as  that  conferred  by  Lord 
Campbell's  act,  it  must,  as  an  action  on  that  statute  is  con- 
sidered in  England,  be  deemed  to  be  a  new  action,  but  still 
a  new  action  dependent  on  the  condition  that  the  action  of 
the  deceased  had  not,  at  the  time  of  his  death,  been  barred 
or  extinguished."  "With  this  we  rest  the  subject  under  dis- 
cussion as  to  the  holdings  of  the  English  courts. 

In  support  of  what  was  formerly  said,  that  the  great 
weight  of  authority  in  this  country  is  in  favor  of  the  doc- 
trine that  there  may  be  two  independent  causes  of  action 
for  distinct  losses  for  a  single  injury,  in  the  circumstances 
presented  by  this  case,  the  following  additional  authorities 
are  referred  to:  Safford  v,  DreWy  3  Duer,  627;  Chicago  v. 
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MofOTy  18  111.  349;  Dams  v.  Railway,  53  Ark.  117;  Whit- 
ford  V.  Panama  JR.  Go.  23  N.  T.  465;  Sedrick  v.  Ihoaco  R. 
ibN.Oo.AL  Wash.  400;  YicMmrg  <b  M.  R.  Co.  v.  FhiUipSy 
64  Miss.  693;  Connors  v.  B.,  O.  R.  <b  N.  R.  Co.  71  Iowa, 
490;  Putman  v.  8.  P.  R.  Co.  21  Oreg.  230;  Mutchahey  v. 
Wash.  C.  W.  Co.  145  Mass.  281;  Belding  v.  B.  H.  &  Ft  P. 
R.  Co.  3  S.  Dak.  369;  SamiUon  v.  M.  L.  <b  T.  R.  <b  S.  Co. 
42  La.  Ann.  824.  They  are  all  to  the  effect  that  the  right 
under  statutes  similar  to  our  sec.  4255  is  new  and  independ- 
ent, subject  only  to  the  conditions  therein  named,  and  that 
if  the  primary  cause  of  action  survive,  both  may  be  enforced, 
and  at  the  same  time.  Said  Denio,  J.,  in  WJdtford  v.  Pamr 
ama  R.  Co.,,  supra,  speaking  of  a  situation  where  there  was 
no  survival  statute:  "At  common  law  the  right  of  action 
for  damages  on  account  of  bodily  injuries,  which  belonged 
to  the  deceased  while  he  lived,  was  extinguished  by  his 
death.  The  statute  does  not  profess  to  revive  that  cause  of 
action  in  favor  of  the  executor  or  administrator.  The  com- 
pensation for  bodily  injuries  remains  extinct,  but  a  new 
grievance  of  a  distinct  nature,  namely,  the  deprivation  suf- 
fered by  the  wife  or  children  or  other  relatives,  of  their 
natural  support  and  protection,  arises  upon  his  death  and  is 
made  the  subject  of  a  new  cause  of  action  in  favor  of  those 
surviving  relatives,  though  prosecuted  in  point  of  fact  by 
the  executor  or  administrator." 

In  Davis  v.  Railway,  supra,  the  court  by  Cockkill,  C.  J., 
speaking  of  statutes  similar  to  our  sees.  4255  and  4253,  said : 
"  The  English  rule,  which  is  commonly  followed  by  the  courts 
of  the  states  whose  statutes  embody  the  provisions  of  Lord 
Campbell's  act,  is  that  the  right  of  action,  given  by  the  latter 
statute  to  the  personal  representative  of  one  whose  death 
has  been  caused  by  the  default  of  another,  is  created  by  the 
statute  and  is  not  a  continuation  of  the  right  of  action  which 
the  deceased  had  in  his  lifetime,  although  the  new  right  arises 
only  by  preserving  the  cause  of  action  which  was  in  the  de- 
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ceased.  If  the  deceased  never  had  a  cause  of  action,  none 
accrues  to  his  representative  or  next  of  kin.  The  right  which 
accrued  to  the  deceased  revives  to  the  administrator  by  virtue 
of  the  statute  [our  sec.  4253].  The  newly  created  right  [our 
sec.  4255]  results  from,  and  accrues  on,  the  death  of  the  in- 
jured party.  Both  actions  are  prosecuted  in  the  name  of 
the  personal  representative  and  may  proceed  pari  pasa^i, 
without  a  recovery  in  the  one  having  the  effect  of  barring 
a  recovery  in  the  other.  The  suits  are  prosecuted  in  differ- 
ent rights  and  the  damages  are  given  upon  different  prin- 
ciples to  compensate  different  injuries.  One  is  for  the  loss 
sustained  by  the  estate  and  for  the  suffering  from  the  per- 
sonal injury  in  the  lifetime  of  the  decedent,  the  recovery  of 
which  goes  to  the  benefit  of  decedent's  creditors  if  there  are 
any;  the  other  takes  no  account  of  the  wrong  done  to  the 
decedent,  but  is  for  the  pecuniary  loss  to  the  next  of  kin  occa- 
sioned by  the  death  alone.  The  death  is  the  end  of  the  period 
of  recovery  in  one  case  and  the  beginning  in  the  other.  In 
one  case  the  administrator  sues  as  legal  representative  of  the 
estate  for  what  belonged  to  the  deceased,  in  the  other  he 
acts  as  trustee  for  those  upon  whom  the  act  confers  the  right 
of  recovery  for  the  pecuniary  loss  inflicted  upon  them." 

Further  quotation  from  opinions  would  only  unnecessarily 
prolong  this  opinion.  Those  given  are  in  line  with  the  other 
decisions  cited.  It  is  quite  likely  that  the  lapsing  of  the 
cause  of  action  in  favor  of  an  injured  party  by  his  death, 
according  to  the  rule  of  the  common  law,  was  the  induce- 
ment for  the  passage  of  Lord  Campbell's  act, —  the  very  bot- 
tom of  it,  as  said  in  Hecht  v.  0.  &  M.  li.  Co.  132  Ind.  507, 
and  from  that  we  find  some  judges  regarding  the  new  cause 
of  action  as  a  continuation  of  the  old,  and  others  holding 
that  the  cause  of  action  under  the  statute  is  an  entirely  dif- 
ferent cause  of  action  for  the  benefit  of  different  persons,  re- 
coverable in  a  different  right,  and  including  entirely  different 
elements  of  damage.    That  the  actual  loss  sustained  by  the 
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surviving  relatives  was  ample  inducement  for  the  passage  of 
the  act  for  their  benefit,  and  that,  in  providing  for  the  sur- 
vival of  the  cause  of  action  of  the  injured  party  for  the  benefit 
of  the  estate,  it  was  so  deemed,  is  too  clear  from  the  unmis- 
takable language  used  to  admit  of  a  contrary  view.  We 
leave  this  branch  of  the  subject,  suggesting,  in  closing,  that 
our  statutes  are  substantially  the  same  as  those  of  Massa- 
chusetts, so  long  back  as  1842,  the  survival  statute  there 
having  been  adopted  at  that  date  as  before  indicated.  The 
decisions  which  subsequently  followed,  construing  such  stat- 
utes, are  all  in  accordance  with  the  conclusion  we  have 
reached. 

We  proceed  now  to  show  that  what  the  learned  counsel 
was  pleased  to  call  loose  talk  and  obiter  in  opinions  of  other 
courts  cited  in  our  former  opinion,  was  the  deliberate  judi- 
cial determination  of  such  courts,  or  such  judicial  dicta  as 
should  be  regarded  as  authority  on  the  subjects  treated. 

We  referred  to  the  language  of  Justice  Brewer  in  pro- 
nouncing judgment  in  the  United  States  circuit  court  for 
the  district  of  Kansas,  in  EvZbert  v.  Topeka^  34  Fed.  Kep. 
510.  Counsel  call  that  obiter^  and  suggest  that  the  justice's 
idea  was  based  on  obiter  observations  of  other  courts.  Need- 
ham  V.  G.  T.  R.  Co.  38  Vt.  294;  and  Blake  v.  Midland  B. 
Co,  10  Eng.  Law  &  Eq.  443,  were  cited  by  Justice  Brewer. 
As  to  the  English  decision  suflBcient  has  already  been  said. 
Reference  is  had  to  that  at  this  point.  Justice  Brewer  was 
called  upon  to  judicially  consider  what  the  situation  was 
under  the  Kansas  statutes,  which  are  similar  to  ours,  in  cir- 
cumstances similar  to  those  we  have  in  this  case.  As  a 
member  of  the  supreme  court  of  Kansas  he  had  participated 
in  a  decision  to  the  effect  that  if  death  ensue  from  an  injury 
no  cause  of  action  for  the  benefit  of  the  estate  survives;  that 
the  right  of  action  to  the  surviving  relatives  is  exclusive. 
As  an  original  proposition  the  learned  judge  clearly  indi- 
cated that  he  deemed  such  decision  wrong,  but  that  it  was 
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binding  on  the  federal  court  in  a  case  arising  in  Kansas. 
His  expressions  of  opinion  were  properly  made  in  the  case, 
and  undoubtedly  such  as  he  felt  bound  to  make,  in  order 
that  the  court  might  not  be  embarrassed  by  the  decision 
rendered,  in  the  event  of  a  case  being  thereafter  presented 
where  the  court  would  be  free  to  decide  according  to  its 
judgment  of  the  law,  unbridled  by  the  decision  of  some 
other  court.  "What  was  said  should  be  treated  with  more 
deference  than  loose  talk.  So  far  as  other  courts  are  con- 
cerned, it  is  entitled  to  consideration  quite  equal  with  the 
Kansas  decision  to  which  it  refers. 

Now  a  few  words  in  regard  to  the  Vermont  case.  Need- 
ham  V.  G.  T.  H.  Co.  38  Vt.  294,  which  will  be  considered  in 
the  light  of  Ze^g  v.  Britton^  64  Vt.  652.  What  is  said  in 
the  former  on  the  subject  before  us,  in  the  argument  for 
rehearing  here  is  called  obiter  and  said  to  have  been  disap- 
proved as  such  in  the  later  ^ase.  True,  the  question  of 
whether  the  right  of  action  to  surviving  relatives  is  a  new 
and  independent  right,  and  whether  the  right  of  the  de- 
ceised  may  survive  and  under  any  circumstances  the  two 
rights  be  enforced  independent  of  each  other,  was  not  neces- 
sarily decided  in  the  Needham  Case;  yet  the  subject  was 
considered,  was  unquestionably  presented  by  counsel  on  both 
sides,  was  supposed  at  the  time  to  be  a  question  proper  for 
determination,  and  was  deliberately  determined.  As  we 
have  before  shown,  what  was  said  in  reaching  that  deter- 
mination is  not  obiter.  It  is  at  least  judicial  dictum.  The 
case  has  been  regarded  as  authority  by  courts  and  text 
writers  generally.  With  but  few  exceptions  it  has  been 
given  all  the  force  of  an  adjudication  by  the  court  on  the 
very  point  referred  to.  Of  course  it  was  not  controlling  on 
the  Vermont  court,  neither  would  it  be  here,  even  if  the 
case  had  depended  on  the  question.  It  was  not  discredited, 
but  rather  was  aflBrmed,  in  the  subsequent  decision  in  Legg 
V.  Britton.    All  there  said  is  that  the  language  of  the  for- 
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mer  decision,  on  the  subject  here  discussed,  was  not  control- 
ling, because  the  question  was  not  necessarily  decided  in 
reaching  the  final  conclusion  on  the  point  at  issue  in  the 
<5ase.  There  is  no  intimation  that  the  point  was  not  delib- 
erately passed  upon,  or  but  that  what  was  said  in  regard  to 
it  was  entitled  to  respect.  The  idea  expressed  was  that  the 
court  was  free  to  consider  the  subject  in  the  subsequent  case 
as  an  original  question,  not  disregarding,  however,  as  with- 
out authority,  the  early  case.  After  reaching  that  conclu- 
sion the  question  was  considered  anew,  and  a  result  reached, 
as  said  in  our  former  opinion,  substantially  the  same  as  be- 
fore. Chief  Justice  Boss,  who  delivered  the  opinion,  met 
the  contention  respondent  supports  here,  by  saying,  in  sub- 
stance, that  the  statutes  conferred  separate  and  distinct 
rights,  one  by  survival  and  the  other  a  new  right  dependent 
on  conditions  mentioned  in  the  statute.  "  In  conferring  this 
new  right  of  recovery,"  said  the  chief  justice, "  for  the  same 
Avrongful  act,  the  legislature  could  place  such  limitations 
upon  it  as  it  judged  expedient.  .  .  .  The  same  wrong- 
ful act  frequently  furnishes  two  independent  rights  of  re- 
covery, as  in  the  case  of  an  injury  to  the  wife,  or  an  injury 
to  a  servant.  .  .  .  Hence  whether  the  damages  recov- 
ered, if  two  actions  are  given,  may  to  some  trifling  extent 
be  double,  or  whether  the  same  injury  sometimes  gives  two 
independent  legal  rights  of  recovery,  throws  very  little  light 
upon  the  intention  of  the  legislature  in  passing  the  act  of 
1849  [the  survival  statute].  A  wrongful  injury  resulting  in 
the  death  of  the  person  injured  may  work  serious  loss  and 
damage  to  him  while  living,  and  to  his  estate,  and  at  the 
same  time  deprive  his  widow  and  next  of  kin  of  what  he 
would  have  earned  and  saved  but  for  the  injury."  There 
is  nothing  new  in  the  decision.  It  is  in  perfect  harmony 
with  Needham  v.  G.  T.  H.  Col^  which,  instead  of  being  con- 
sidered o\gBrruled,  should  be  considered  as  affirmed ;  and  so 
it  is  considered  by  other  courts  that  have  reviewed  the  sub- 
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ject.  The  case  is  referred  to  by  Eapall6,  J.,  in  Littlewood 
V,  I^ew  YorJCy  89  N.  T.  24,  as  being  the  necessary  result  of 
a  situation  where  there  is  a  statute  reviving  the  cause  of 
action  of  the  injured  person  in  favor  of  his  estate,  and  a 
statute  conferring  a  cause  of  action  upon  his  surviving  rela- 
tives. 

A  word  is  required  in  regard  to  Hurst  v.  Detroit  City  -B'y, 
84  Mich.  539,  wherein  it  is  said  that  the  cause  of  action 
which  survives  is  a  separate  thing  from  the  new  cause  of 
action  given  to  surviving  relatives  under  the  statute.  Coun- 
sel quotes  the  language  of  Justice  Long  in  that  case,  and 
follows  with  the  observation  that  it  needs  no  argument  to 
show  that  it  is  pure  obiter.  The  miscalled  oliter  states  one 
of  the  principal  reasons  given  by  the  court  for  the  conclu- 
sion finally  reached,  and  is  by  no  means  ohiter  within  the 
proper  significance  of  the  term,  as  we  have  before  remarked. 
Instead  of  the  later  case  of  SweeUcmd  v.  C,  <&  O,  T,  li.  Co. 
(Mich.),  75  N.  W.  Rep.  1066,  to  which  our  attention  was 
earnestly  invited,  changing  the  rule  of  the  Hurst  Case^  it 
stands  as  a  clear  aflBrmance  of  it.  The  two  cases,  together, 
are  very  much  in  the  situation  of  the  two  Vermont  cases. 
If  the  first,  by  itself,  is  not  to  be  regarded  as  a  clear  adjudi- 
cation upon  the  point  under  discussion,  it  should  be  so 
regarded  in  connection  with  the  affirmance  of  the  principle 
in  the  later  case.  True,  Justice  Long,  Justice  Grant  con- 
curring, said  that  the  language  of  his  former  opinion  was 
ohiter^  but  it  was  not  such  within  the  rule  stated  in  this  opin- 
ion, and  was  not  so  considered  by  a  majority  of  the  Michigan 
court.  The  opinion  of  the  court,  given  by  Mr.  Justice  Grant, 
is  to  the  effect  that  no  cause  of  action  accrued  to  the  in- 
jured person  in  the  absence  of  conscious  existence  after  the 
injury;  that  there  was  no  evidence  warranting  a  finding 
that  there  was  such  conscious"  existence ;  hence  the  recovery 
of  damages  to  the  deceased  was  reversed.  Justice  Mont- 
gomery dissented  because,  in  his  judgment,  the  question  of 
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conscious  existence  was  for  the  jury  on  the  evidence.  Jus- 
tice Hooker  dissented  because,  in  his  judgment,  life  after 
the  injury  was  all  that  was  necessary  to  a  survival  of  the 
cause  of  action.  On  the  whole,  how  anything  can  be  seen 
in  the  case  to  weaken  what  was  said  in  the  Tlxirst  Case  is  not 
understood.  True,  the  court  was  divided  on  the  question, 
but  the  majority  of  the  justices  held  to  the  doctrine  that 
the  cause  of  action  of  the  injured  person  is  not  lost  by  his 
death.    That  seems  plain  be^'^ond  reasonable  controversy. 

We  now  come  to  a  suggestion  that  th\p  court  has  expressly 
decided  that  in  case  of  death  from  actionable  negligence 
no  cause  of  action  survives.  At  this  point  the  signification 
of  the  term  ^^ obiter  dlctum^'^  suddenly  changes,  as  it  seems. 
Formerly  everything  was  included  not  necessary  to  the  con- 
clusion reached,  but  when  Ean  v.  (7.,  M.  <Sk  St.  P.  B.  Co.  95 
Wis.  69,  is  reached,  an  observation  regarding  the  subject 
beyond  the  case, —  something  far  less  entitled  to  weight 
than  those  mere  general  expressions  based  on  correct  prem- 
ises but  beyond  the  case,  covered  by  the  maxim  to  which 
Chief  Justice  Marshall  alluded  in  Cohens  v.  Virginia^  6- 
Wheat.  264,  to  which  counsel  referred  in  the  opening,  as  the 
test  to  be  applied  to  the  authorities  cited  by  this  court,  a 
statement  made  in  passing  regarding  an  outside  and  not  even 
collateral  topic,  the  purest  kind  of  ohite)*  and  worse,  because 
the  premises  upon  which  it  was  based  omitted  the  change  in 
the  statute  regarding  the  revival  of  actions,  which  varied  the 
whole  situation,  and  had  not  theretofore  been  passed  upon 
by  this  court  as  affecting  negligent  injuries, —  is  cited  to  us 
as  the  deliberate  judgment  of  the  court  on  the  very  point 
covered  by  the  observation.  The  question  was.  If  death  hap- 
pened to  an  employee  from  the  negligence  of  a  co-employee 
under  such  circumstances  that,  had  death  not  ensued,  he 
would  have  had,  by  statute,  a  cause  of  action  against  the 
common  employer  to  recover  damages  for  his  injury,  may 
survivino:  relatives  recover  their  loss  under  sec.  4255  ?    That 
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was  the  sole  question  considered  and  decided.  Sec.  4258,  as 
it  now  exists,  was  not  thought  of,  nor  was  it  in  any  way  in- 
volved, even  collaterally.  In  making  the  observation,  de- 
cisions were  in  mind  made  before  the  change  in  the  statute 
in  regard  to  the  survival  of  causes  of  action  for  injuries  to 
the  person.  All  that  is  so  obvious,  even  by  a  casual  reading 
of  the  case,  that  it  is  not  seen  why  it  was  cited  to  our  atten- 
tion as  authority,  especially  in  view  of  Lehmcmn  v.  Fa/rweUj 
subsequently  decided,  where  the  survival  statute  was  fully 
considered  and  it  was  said  that  it  covered  every  cause  of 
action  for  a  bodily  injury  based  on  actionable  negligence, 
and  in  view  of  the  further  fact  that  we  have  heretofore  said 
in  this  case  that  the  court  decided  that  way  in  the  Lehmami 
Cme^  and  that  it  rules  here.  There  are  many  cases  where  a 
contention  regarding  what  has  been  decided  is  justifiable? 
but  when  once  made  and  considered,  and  the  court  deliber- 
ately passes  judgment  as  to  what  it  before  decided,  that  at 
least  should  set  the  matter  at  rest. 

There  are  some  references,  made  in  the  argument  for  a  re- 
hearing, to  statutes  of  other  states  and  decisions  under  them. 
That  field  was  covered  in  the  former  opinion.  It  was  recog- 
nized that  those  decisions,  and  some  others,  are  in  conflict 
with  our  conclusions.  No  reason  is  perceived  why  that  can 
have  any  greater  weight  now  than  before,  or  why  we  should 
again  consider  them. 

We  have  now  referred  point  by  point  to  every  suggestion 
found  in  the  argument  in  support  of  the  motion  for  a  re- 
hearing, and  have  treated  anew  those  considered  of  impor- 
tance, ^vith  as  much  care  as  if  the  subject  were  before  us 
for  the  first  time.  Notwithstanding  the  result  reached  is  the 
same  as  before,  the  motion  and  this  opinion  upon  it  will  add 
strength  and  stability  to  the  judicial  declaration  of  the  law 
originally  made.  The  labor  of  counsel  for  respondent  has 
not  been  without  good  results.  It  has  placed  before  us  all 
suggestions,  liable  to  occur  to  members  of  the  profession, 
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why  a  different  result  should  have  been  reached.  The  court 
has  been  enabled  thereby  to  consider  such  suggestions  and 
pass  upon  them  as  a  part  of  this  case,  instead  of  their  being 
left  for  consideration  in  future  cases.  That  adds  to  the  au- 
thority of  a  decision,  and  may  rightly  be  considered  fortunate. 
To  recapitulate  why  the  motion  for  a  rehearing  should  be 
denied,  notwithstanding  the  reasons  urged  to  the  contrary: 

(1)  The  statute  (sec.  4253)  we  were  called  upon  to  construe 
is  too  plain  to  admit  of  any  other  construction  than  that 
which  the  ordinary  meaning  of  the  words  suggests. 

(2)  The  statute  is  not  open  to  construction  in  this  case, 
because  the  subject  was  fully  covered  in  Lehmann  v.  FarweU. 

(3)  The  suggestion  that  the  maxim  ^^Noscitur  a  sociis^^ 
should  be  applied  to  the  statute  cannot  be  adopted,  because 
a  rule  for  construction  is  not  applicable  where  there  is  no 
use  for  construction. 

(4)  The  contention  that  the  illustration  used  in  the  former 
opinion,  to  make  apparent  the  false  theory  drawn  by  some 
courts  from  the  English  decisions,  is  illogical  and  involved 
a  non  sequitur^  is  based  on  a  misconception  of  the  premises 
on  which  the  conclusion  was  based. 

(5)  The  contention  that  language  in  judicial  opinions,  cited 
in  support  of  the  decision,  are  obiter  expressions,  is  based 
on  a  misconception  of  the  cases  where  such  opinions  were 
given,  and  what  is  properly  considered  obiter  in  a  judicial  de- 
cision. 

(6)  The  assumed  conflict  in  English  decisions  as  to  the 
character  of  Lord  Campbell's  act,  is  not  there  when  they  are 
viewed  from  the  situations  of  the  judges  who  delivered 
the  opinions. 

(7)  If  the  conflict  mentioned  does  exist,  that  does  not 
change  the  situation  where  the  legislative  purpose  is  plain 
to  preserve  the  cause  of  action  of  the  injured  person  with- 
out prejudice  to  the  cause  of  action  to  surviving  relatives. 

(8)  The  imagined  menace  of  a  double  recovery  in  the  sit- 
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nation  as  we  find  it,  does  not  exist  in  fact,  as  the  damages 
in  one  right  are  limited  to  the  loss  which  accrues  to  the  in- 
jured person  before  death,  and  the  damages  in  the  other  to 
the  pecuniary  loss  of  surviving  relatives,  as  before  the  sur- 
vival statute.  The  two  rights  in  no  way  overlap  each  other. 
By  the  Court. —  The  motion  for  a  rehearing  is  denied. 


Walsh  and  others,  Plaintiffs  in  error,  vs.  Fishbb,  Defendant 

in  error. 

December  17 y  1898  —  February  21, 1899. 

Master  and  servant:  Entire  contract:  Quitting  work:  Threats  of  violence 
by  strikers:  Recovery  of  wages:  Liquidated  damages:  Instructions 
to  jury. 

1.  No  recovery  can  be  had  for  services  under  an  entire  contract  where 
the  employee  voluntarily  abandons  the  work,  without  valid  excuse, 
before  the  end  of  the  stipulated  time. 

2w  In  an  action  to  recover  for  the  services  of  an  employee  who  had  quit 
work  in  breach  of  his  contract,  the  evidence  would  have  justified 
a  finding  either  that  he  quit  pursuant  to  an  agreement  with  others 
to  strike  or  that  he  quit  because  of  a  justifiable  fear  of  bodily  vio- 
lence from  the  strikers.  The  court  was  asked  to  instruct  that  if  he 
left  for  the  former  reason  there  could  be  no  recovery.  Held,  that 
it  was  error  to  modify  such  instruction  by  adding  the  words :  "  That 
is,  if  that  was  the  reason  he  quit,  and  the  danger  or  apparent  dan- 
ger was  not  suck  that  a  man  of  ordinary  nerve  would  have  refused 
to  go  on  with  the  work,  your  verdict  wiU  be  for  defendants." 

a  One  employed  for  a  stipulated  time,  if  excused  in  leaving  sooner  by 
reason  of  threats  of  strikers  to  do  him  bodily  harm,  can  recover 
only  the  value  of  his  services  after  deducting  the  damages,  if  any, 
suffered  by  the  employer  by  reason  of  the  breach  of  the  entire  con- 
tract 

4.  Contractors  for  the  loading  and  unloading  of  vessels  and  cars  upon 
docks,  who  had  given  bond  for  prompt  performance,  stipulated  in 
a  written  agreement  with  their  employees  that  for  a  breach  of  such 
agreement  by  the  latter  in  quitting  the  service  the  employer  might 


Digitized  by 


Google 


Wis,]  JANUAKY  TERM,  1S99.  173 

Walsh  and  others  vs.  Fisher. 

retain,  as  liquidated  damages,  any  wages  then  earned  by  the  em« 
ployee  quitting,  not  exceeding  fifteen  days'  wages  in  alL  Held, 
that  such  stipulation  was  justified,  and  that  the  amount  so  to  be 
retained  should  be  regarded  as  liquidated  damages  and  not  a  penalty. 

Error  to  review  a  judgment  of  the  superior  court  of  Doug- 
las county:  Charles  Smith,  Judge.    Heversed. 

This  was  an  action  to  recover  $25.50,  for  fifteen  days'  per- 
sonal services  rendered  by  one  MoKillop  to  the  plaintiffs  in 
error  in  June  and  July,  1896,  the  claim  having  been  assigned 
by  McKillop  to  Mrs.  Fisher^  the  defendant  in  error.  The 
answer,  after  a  general  denial,  contained  a  counterclaim, 
alleging  that  McKillop  was  employed  under  an  entire  con- 
tract for  the  season  of  1896,  and  that  he  breached  said  con- 
tract without  cause,  and  claimed  damages  for  such  breach. 
On  the  trial  it  appeared  that  the  plaintiffs  in  error,  as  co- 
partners, had  entered  into  a  contract  with  various  railroad 
and  steamboat  companies  for  the  loading  and  unloading  of 
vessels  and  cars  upon  some  of  the  docks  at  West  Superior 
for  the  season  of  1896,  and  had  given  bond  for  the  prompt 
performance  of  such  contract  in  a  considerable  sum.  In 
order  to  perform  this  work,  two  classes  of  men  were  em- 
ployed. One  class,  to  which  MoKillop,  Mrs.  Fisher'^s  as- 
signor, belonged,  were  known  as  day  men,  who  were  regu- 
larly employed  under  a  contract  which  stipulated  that  they 
should  work  throughout  the  season  of  1896,  and  should  re- 
ceive pay  at  a  stipulated  rate  per  day  for  every  working 
day,  whether  work  was  provided  for  them  or  not.  Of  this 
class  there  were  about  eighty  men.  The  other  class,  known 
as  hourly  men,  were  employed  casually,  as  the  occasion 
arose,  and  paid  by  the  hour  for  the  time  they  in  fact  worked. 
Of  these,  the  defendants  had  employed  at  times  some  300. 
McKillop,  in  common  with  the  other  day  men,  had  entered 
into  a  written  agreement  of  employment,  which,  in  addition 
to  the  terms  above  mentioned,  provided  several  ways  in 
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which  it  might  be  terminated ;  among  others^  the  following : 
First,  by  first  party  or  his  agents  discharging  second  party 
for  any  violation  of  this  agreement  in  any  respect;  thirds 
by  the  neglect,  refusal,  or  inability  of  the  second  party  at 
any  time  to  obey  the  orders  of  the  first  party  or  his  foreman, 
or  to  perform  a  fair  and  reasonable  day's  work;  fourth,  by 
the  failure  of  the  second  party  to  perform  any  agreement 
therein.  It  further  provided  that,  in  case  of  termination 
for  either  of  the  above-mentioned  causes,  the  first  party 
might  retain  any  wages  then  earned  by  the  second  party, 
not  exceeding  fifteen  days'  wages  in  all,  to  his  own  use,  as 
and  for  liquidated  damages  for  the  breach  thereof,  which 
said  sum  was  agreed  to  be  the  ascertained  damages  for  such 
termination  and  breach,  and  a  fair  and  full  compensation 
therefor.  It  was  also  provided  that  payment  should  be 
made  on  the  fifteenth  of  each  month  for  the  work  done  dur- 
ing the  preceding  month. 

McKillop  knew  or  had  heard  when  he  signed  the  contract 
that  the  plaintiffs  in  error  had  contracted  with  railroad  and 
steamship  companies  as  aforesaid,  and  were  under  bonds; 
that  a  large  force  was  required  to  carry  out  their  contracts; 
that  boats  and  cars  were  liable  to  come  in  at  all  times  of 
the  day  or  night,  and  would  have  to  be  loaded  or  unloaded ; 
and  that  it  required  a  few  experienced  men  to  work  with 
the  inexperienced  ones  to  safely  and  speedily  conduct  the 
work. 

It  appears  by  the  evidence  that  on  the  evening  of  the  6th 
of  July,  1896,  the  so-called  hourly  men  quit  in  a  body,  or 
"struck,"  demanding  an  increase  of  wages;  and  that  the 
'Longshoresmen  Union,  on  the  following  day,  July  7th,  dis- 
cussed the  question  of  that  strike,  and  assumed  control  and 
jurisdiction  of  it  for  the  hourly  men,  and  served  on  the 
plaintiffs  in  error  a  notice  signed  by  their  oflBcers,  demand- 
ing an  increase  of  pay  for  the  hourly  men.  It  appears  that 
McKillop  had  for  something  like  a  year  been  a  member  of 
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the  'Longshoresmen  Union,  but  had  dropped  out  of  active 
connection  with  it,  and  did  not  know  that  the  union  was 
having  anything  to  do  with  the  strike  of  the  hourly  men. 
The  day  men,  continuing  to  work  during  the  7th  and  8th 
of  July,  were  interfered  with  by  squads  of  the  striking 
hourly  men,  and  threatened  with  serious  violence  unless 
they  also  quit  work.  This  interference  did  not  occur  at  the 
docks  where  they  were  at  work,  but  upon  the  streets,  as 
they  were  going  to  and  from  their  work.  These  threats 
were  of  personal  injury,  and,  as  McKillop  and  others  of  the 
day  men  testified,  put  them  in  serious  fear;  so  that  on  the 
evening  of  July  8th  a  considerable  number  of  the  day  men, 
including  McELillop,  attended  a  meeting  of  the  'Longshores- 
men  Union,  at  which  it  was  demanded  that  the  day  men 
also  quit  work,  unless  wages  were  raised  both  for  the  hourly 
and  day  men,  and  that  such  quitting  take  place  at  noon  of 
the  following  day,  unless  the  demands  were  acceded  to; 
and  a  resolution  was  offered  and  passed  that  the  day  men 
must  quit  accordingly,  unless  such  concessions  were  made. 
It  does  not  appear  that  McKillop  voted  on  this  resolution, 
nor  whether  he  entered  into  any  agreement  other  than  that 
which  may  be  inferred  from  the  fact  that  he  was  a  member 
of  the  union,  and  hence  impliedly  bound  to  abide  its  decisions. 
McKillop  testifies  that  he  was  again  interfered  with  on  the 
morning  of  the  9th  on  his  way  to  work,  by  seven  or  eight 
of  the  strikers;  and  at  noon  he  quit  work,  as  did  also  all  of 
the  day  men  who  belonged  to  the  union,  the  plaintiffs  in 
error  having  declined  to  accede  to  their  demands. 

McKillop  testifies:  "I  was  stopped  on  my  way  to  work 
the  morning  of  the  day  I  quit.  There  were  seven  or  eight 
of  them.  They  asked  me  if  I  was  going  to  quit.  I  said  I 
didn't  think  I  would.  They  said,  if  I  didn't  quit,  they  would 
club  me  to  death ;  they  would  murder  half  of  us  down  there. 
I  said  nothing  more,  but  kept  on  going.  I  worked  until 
noon  that  day.    On  our  waj^  home  we  were  met  by  another 
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gang,  and  they  told  us  to  stay  home  that  afternoon.  I  don't 
know  who  those  men  were.  I  didn't  go  back  to  work  that 
afternoon.  I  was  4cind  of  scared  of  those  men  down  there 
in  the  yard.  I  boarded  at  the  corner  of  Third  street  and 
Banks  avenue.  I  didn't  consider  it  safe  at  any  time  after  I 
quit,  until  the  strike  was  over,  for  me  to  go  back  to  work, 
and  for  that  reason  I  remained  away.  I  heard  of  men  get- 
ting held  up  and  attacked  after  I  quit.  I  don't  know  what 
men  they  were.  They  were  working  for  Mr.  Walsh,  I  quit 
because  I  feared  those  men  I  met  in  going  to  and  from  my 
work  would  hurt  me." 

On  cross-examination  he  testified  as  follows:  "It  is  a 
fact  that  the  reason  I  quit  was  because  the  rest  of  the  day 
men  quit;"  and,  further:  "I  didn't  know  for  sure  at  noon 
of  July  9th  that  1  was  going  to  quit.  I  thought  everything 
might  be  all  right  when  we  got  home  at  noon;  that  is,  the 
strike  might  be  called  off,  or  something.  I  was  thinking 
that." 

After  the  day  men  quit,  on  the  9th  of  July,  the  strike 
continued  for  some  days,  the  oflBcers  of  the  union  exerting 
themselves  to  prevent  men  coming  in  from  St.  Paul  and 
Minneapolis  to  supply  the  place  of  the  strikers;  and  the 
plaintiffs  in  error  were  undoubtedly  put  to  great  straits  and 
large  expense  by  reason  thereof,  though  they  were  not  al- 
lowed on  the  trial  to  go  into  that,  it  being  held  that  their 
damages  were  liquidated  by  the  written  contract. 

The  defendant  in  error  claimed  that  there  was  due  Mc- 
Killop,  when  he  quit,  fifteen  days'  wages,  which,  at  the  con- 
tract price  of  $1.70,  amounted  to  $25.50,  and  put  in  evidence 
^  written  assignment  to  her  of  all  claim  against  the  plaintiffs 
in  error  for  work,  labor,  and  services  done  and  performed 
during  June,  1896,  amounting  to  $25.50,  dated  July  24, 
1896. 

The  jury  found  for  the  defendant  in  error,  and  to  reverse 
the  judgment  entered  thereon,  after  first  moving  to  set  the 
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verdict  aside,  as  contrary  to  the  evidence,  the  defendants 
below  brought  their  writ  of  error. 

A.  T.  Rock^  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  O^Brien 
<6  Vaughn^  and  oral  argument  by  P.  5".  O^JBrien,  They 
argued,  inter  alia^  that  the  plaintiflPs  assignor  having  been 
prevented  from  fully  performing  his  contract  without  the 
fault  of  either  party,  could  recover  for  the  work  done  under 
it  upon  an  implied  assumpsit,  1  Beach,  Modem  Law. of 
Contracts,  §  228;  Pa/rTcer  v.  Macomher^  17  E.  I.  674;  Cutter 
V,  Powell^  6  Term,  320 ;  Brecmi  v.  Marshy  4  Leigh,  21 ;  Haynes 
v.  Second  Baptist  Churchy  12  Mo.  App.  536;  Carpenter  v. 
Gayy  12  E.  L  306;  Fa/rrow  v.  WUsony  L.  E.  4  0.  P.  744.  A 
strike  of  workmen  is  no  excuse  for  the  failure  to  perform  a 
contract,  but  where  the  workmen  abandon  their  work,  and 
by  violence  and  intimidation  prevent  other  employees  who 
are  ready  and  willing  to  work  from  doing  so,  then  this 
ceases  to  be  a  strike.  Qeismer  v,  Z.  S.  <&  M.  S.  P.  Co.  102 
N.  T.  563;  1  Beach,  Mod.  Law  of  Cont.  §  238;  Pittshurghy 
Ft.  W.  (&  a  B.  Co.  V.  EazefThy  84  111.  36;  Pittsburghy  C.  cfe 
St.  L.  R.  Co.  V.  EoUoweUy  65  Ind.  188;  LaTce  Shore  cfe  M.  S. 
R.  Co.  V.  Bermetty  6  Am.  &  Eng.  E.  Cas.  391;  Indiam,apolis 
<&  St.  L.  R.  Co.  V.  Juntgeriy  10  111.  App.  295. 

WiNSLOw,  J.  The  question  which  was  sharply  litigated 
in  this  case  was  whether  McEIillop  quit  because  of  genuine 
and  justifiable  fear  of  serious  bodily  violence  at  the  hands  of 
the  hourly  men  who  had  struck,  or  because  of  the  agreement 
or  resolution  of  the  day  men  to  strike  at  noon  of  the  9th  of 
July,  unless  the  demands  of  the  hourly  men  were  acceded 
to.  There  was  evidence  which  would  justify  a  finding  either 
way  on  these  propositions.  Certainly,  there  were  ample  facts 
which  would  justify  the  conclusion  that  McKillop  quit  be- 
cause he  choose  to  abide  by  the  resolution,  or,  in  other  words, 
that  he  was  in  fact  one  of  the  second  set  of  strikers.  If  such 
Vol.  102—13 
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were  the  case,  no  recovery  could  be  had,  because  his  con- 
tract was  entire  and  he  voluntarily  abandoned  his  work, 
without  valid  excuse,  before  the  end  of  the  stipulated  time. 
Kcplitz  V.  PoweU,  56  Wis.  671. 

This  proposition  of  law  was  substantially  correctly  stated 
in  the  following  instruction,  which  was  offered  by  the  de- 
fendant: "You  are  instructed  that  if  Mr.  McKillop  left  his 
work,  under  and  pursuant  to  the  agreement  of  the  day  men 
and  the  hourly  men  on  the  night  of  July  8, 1896, —  that  js, 
to  quit  at  noon,  July  9th,  if  defendants  did  not  concede  to 
the  proposition  submitted  to  them  on  July  8th,  then  plaint- 
iff cannot  recover,  and  your  verdict  shall  be  for  the  defend- 
ants." 

The  court  read  this  instruction  to  the  jury,  and  added  the 
following  words:  "That  is,  if  that  was  the  reason  he  quit, 
and  the  danger  was  not  such  —  that  the  danger  or  apparent 
danger  was  not  such  —  that  the  man  of  ordinary  nerve  would 
have  refused  or  declined  to  go  on  with  the  work,  your  ver- 
diet  will  be  for  the  defendants." 

We  think  that  the  addition  of  this  limitation  to  the  in- 
struction was  error.  Irrespective  of  the  statute  which  re- 
quires an  instruction  to  be  given  as  asked  or  refused  in  full 
(R.  S.  1878,  sec.  2853),  we  think  the  plaintiffs  in  error  were 
certainly  entitled  to  have  the  instruction  which  they  asked 
given  without  dilution  or  qualification.  The  proposition 
was  that,  if  Mr.  McKillop  quit  in  pursuance  of  the  agreement 
to  strike,  he  could  not  recover,  and  the  jury  should  have 
been  so  informed  plainly  and  directly,  without  being  required 
to  determine,  in  addition,  what  would  have  been  the  condi- 
tion of  mind  of  a  hypothetical  man  who  perhaps  had  entered 
into  no  agreement  to  strike.  The  last  clause  added  a  con- 
fusing element  to  a  simple  proposition,  and  it  was  error  to 
attach  it  to  the  instruction  as  asked. 

A  more  important  and  vital  question,  however,  is  yet  to 
be  considered.    There  was  a  motion  to  direct  a  verdict  for 
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the  plaintiffs  in  error,  which  was  overruled  and  exception 
taken;  and  this  raises  the  question  whether,  in  any  view  of 
the  case,  the  defendant  in  error  is  entitled  to  recover.  It 
seems  to  have  been  assumed  upon  the  trial  below,  and  upon 
the  argument  in  this  court,  that,  if  McKillop  was  excused  in 
leaving  the  defendant's  service  on  account  of  the  threats  of 
strikers  to  do  him  bodily  harm,  he  can  recover  for  the  time 
of  his  actual  service,  without  deduction  for  damages  suffered 
by  the  master  by  reason  of  his  breach  of  contract.  Such  is 
certainly  not  the  law.  If  a  servant  is  prevented  from  per- 
forming his  contract  by  the  act  or  fault  of  the  master,  the 
master  cannot,  of  course,  recover  or  recoup  any  damages, 
because  the  breach  is  his  own.  "Wood,  Master  &  S.  (2d  ed.), 
§  148.  But,  in  case  the  servant  is  prevented  from  fulfilling 
his  contract  for  personal  services  by  his  own  sickness,  this 
is  not  the  fault  or  act  of  the  master,  and  while  the  servant 
will  generally  be  excused  from  fulfilling  his  contract  and  be 
entitled  to  recover  for  the  labor  performed  up  to  the  time 
of  his  sickness,  the  master  will  be  entitled  to  counterclaim 
his  damages  for  the  breach  of  contract,  for  which  he  (the 
master)  was  not  responsible.  The  justice  of  the  rule  is  ap- 
parent on  a  moment's  reflection.  "Wood,  Master  &  S.  (2d 
ed.),  §  122. 

Now,  it  may  well  be  that  McEIillop  would  be  justified  in 
quitting  if  the  dangef  of  bodily  injury  was  real  and  immi- 
nent, and  the  threats  of  the  strikers  were  so  serious  that  a 
reasonable  man  in  McKillop's  situation  would  have  been 
justified  in  believing  that  he  was  in  imminent  danger  if  he 
continued  to  work;  for  it  can  hardly  be  claimed  that  a  man 
must  daily  carry  his  life  in  his  hand  in  such  a  manner.  Still, 
this  condition  of  things  was  a  condition  for  which  the  mas- 
ter was  in  no  way  responsible.  If  it  operated  to  relieve 
McKillop  from  his  obligation  to  work  the  entire  season,  still 
it  manifestly  could  not  operate  to  give  him  any  greater  right 
against  his  employer  than  as  though  he  had  been  relieved  of 
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his  contract  by  sickness  or  vis  major j  for  which  his  employer 
was  not  responsible.  It  is  still  the  employee,  and  not  the  em- 
ployer, who  breaks  the  contract;  and  the  rule  that  the  party 
who  breaks  an  entire  contract  shall  have  no  recovery  by  rea- 
son of  his  part  performance  of  it  is  relaxed  only  to  the  extent 
of  permitting  recovery  of  compensation  for  the  actual  bene- 
fit conferred  upon  the  employer,  or,  as  more  usually  ex- 
pressed, by  allowing  the  employee  the  value  of  his  services 
after  deducting  the  damages,  if  any,  suffered  by  the  employer 
by  reason  of  the  breach  of  the  fentire  contract.  "Wood,  Mas- 
ter &  S.  §  122;  Fmtonv.  Clark,  11  Vt  557;  JBuhhard  v.  Bel- 
dm,  27  Vt.  645;  Patrick  v.  Putnam,  27  Vt.  759;  Pyan  v. 
Payton,  25  Conn.  188;  Wolfe  v.  Howes,  20  N.  T.  197-203; 
Glark  v.  Gilbert,  26  N.  T.  279;  AUen  v.  McKMin,  5  Mich. 
449-455. 

In  the  last-cited  case  {AUen  v.  MoKtblm)  the  court  tersely 
states  the  rule  as  to  the  measure  of  recovery  thus:  "Without 
reviewing  the  cases  in  detail,  we  think  that  the  only  rule 
which  harmonizes  them  may  be  laid  down  substantially  as 
follows :  The  defaulting  plainfciflf  can  in  no  case  recover  more 
than  the  contract  price,  and  cannot  recover  that  if  his  work 
is  not  reasonably  worth  it,  or  if,  by  paying  it,  the  rest  of  the 
work  will  cost  the  defendant  more  than  if  the  whole  had 
been  completed  under  the  contract.  The  party  in  default 
can  never  gain  by  his  default,  and  the  6ther  party  can  never 
be  permitted  to  lose  by  it;  and  the  price  thus  determined  is 
the  true  amount  recoverable  on  a  quamMm  meruit?^ 

The  recovery,  then,  in  the  most  favorable  aspect  of  the 
case,  is  limited  to  the  amount  of  MoKillop's  wages  at  the 
agreed  rate,  less  any  damages  resulting  to  the  employer 
from  the  termination  of  the  contract.  Those  damages  are 
stipulated  and  fixed.  The  language  used  in  the  written 
agreement  is  apt,  and  clearly  expresses  the  understanding 
that  the  damages  recoverable  for  a  termination  thereof 
shall  be  fifteen  days'  wages.     The  consequences  of  a  ter- 
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mination  of  this  contract  of  employment  were  eminently  of 
the  character  to  justify  stipulation  of  the  damages  in  ad- 
vance. Uncertainty  as  to  the  possibility  and  expense  of  find- 
ing another  employee,  and  as  to  the  wages  to  be  paid  if  one 
be  found;  uncertainty  as  to  the  extent  of  interruption  or 
embarrassment  of  the  numerous  other  employees,  joined  with 
the  uncertain,  but  possibly  very  large,  liability  to  vessel  own- 
ers or  shippers  which  might  be  imposed  upon  defendants  by 
interruption  of  their  work,  the  apportionment  of  which  dam- 
ages to  each,  should  several  of  the  contracting  employees 
quit  at  once,  would  be  extremely  diflBcult  and  intricate, —  all 
these  elements  bring  the  situation  within  the  rule  adopted 
in  Berrmkott  v.  Traphagen,  39  Wis.  219,  226. 

The  damages  stipulated  by  the  contract  equal  the  amount 
of  the  defendant  in  error's  demand,  and  therefore,  upon  the 
most  favorable  view  of  the  evidence,  preclude  any  recovery. 
A  verdict  for  the  plaintiffs  in  error  should  have  been  directed, 
and  the  verdict  for  the  defendant  in  error  should  have  been 
set  aside. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Babdeen,  J.,  took  no  part. 


Websteb  and  others.  Appellants,  vs.  Douglas  Countt  and 
others,  Eespondents. 

December  19, 1898 —February  tl,  1899. 

Public  officers:  Injunction  against  illegal  payments:  Compelling  repay- 
ment: Action  by  taxpayers:  Laches:  Innocent  purchasers  of  war- 
rants: Counties:  Limitation  on  highway  expenditures:  Violation 
of  i'njunction:  Interest'.  Costs. 

t  A  taxpayer  may  maintain  an  action  in  equity,  on  behalf  of  himself 
and  aU  other  taxpayers,  to  restrain  public  officers  from  paying  out 
the  public  money  for  iUegal  purposes,  and  may  also,  under  the 


Digitized  by 


Google 


182  SUPREME  COURT  OF  WISCONSIN.         [102 

Webster  and  others  y&  Douglas  Countj  and  others. 

proper  circumstances,  compel  public  officers  and  even  third  per- 
sons to  repay  into  the  public  treasury  money  already  paid  out  ille- 
gally. 

2.  Under  sea  1808,  R  S.  1878,  providing  that  any  county  board  may 
annually  levy  **  a  county  road  tax  not  exceeding  $8,000,  which  shall 
be  expended  under  their  direction  in  making  culverts,  grading, 
graveling,  ditching,  or  otherwise  improving  "  highways  which  have 
been  adopted  as  county  roads  or  designated  for  the  purpose  of 
spending  money  in  their  repair,  the  amount  which  a  county  may 
spend  upon  highways  in  any  one  year  is  limited  to  the  amount 
previously  raised  by  tax.  Whatever  was  said  to  the  contrary  in 
Harrison  v.  Milwaukee  Co.  51  Wis,  645,  is  overruled. 

8.  Although  a  taxpayers*  suit  to  enjoin  an  illegal  expenditure  of  money 
upon  highways  pursuant  to  an  unauthorized  resolution  of  the 
county  board  was  not  commenced  until  after  a  part  of  the  work 
had  been  done  and  some  payments  had  been  made  thereon,  it  is 
held  that  this  was  not  such  laches  as  would  bar  the  action  in  re- 
spect to  future  work. 

4.  An  injunctional  order  forbidding  county  officers  to  expend  any 

money  or  do  any  work  on  highways  pursuant  to  an  unauthorized 
resolution  of  the  county  board,  or  until  after  a  road  tax  should 
thereafter  be  levied,  was  modified  so  as  to  allow  necessary  repairs 
to  be  made  upon  cormty  roads  or  roads  which  had  been  designated 
for  the  expenditure  of  county  money.  Held,  that  this  merely  per- 
n^tted  such  repairs  as  were  necessary  to  make  travel  safe,  and  did 
not  allow  general  road  work,  as  contemplated  by  the  resolution,  to 
be  carried  on. 

5.  The  deliberate  disobedience  of  the  injunctional  order  by  the  county 

officers  in  proceeding  with  general  road  work  and  paying  for  the 
same  could  not  be  in  good  faith,  nor  could  there  be  any  ratification 
of  their  act  by  the  co\mty  board,  or  any  estoppel,  which  would  nul- 
lify the  command  of  the  court 

0.  The  county  officials  who  assisted  in  such  violation  of  the  injunction, 
either  by  voting  the  issuance  of  orders  or  by  countersigning  the 
same  or  by  paying  out  the  money  thereon,  as  well  as  the  persons 
who  received  the  money,  to  the  extent  of  the  amounts  respectively 
received  by  them,  should  be  required,  in  a  taxpayers*  action,  to  repay 
to  the  county  treasury  the  sums  so  wrongfully  paid  out 

7.  Moneys  paid  out  by  public  officers  in  direct  violation  of  law  may  be 
recovered  from  the  officials  themselves  and  from  the  recipients 
thereof,  in  actions  seasonably  brought  by  taxpayers  on  behalf  of 
the  public,  especially  where  the  transaction  is  marked  by  haste, 
fraud,  collusion,  or  concealment 
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8.  But  a  court  of  equity  will  not,  in  such  an  action,  require  repayment 
from  one  who,  for  a  valuable  consideration  and  in  good  faith,  had 
purchased  co\mty  warrants  issued  in  payment  for  work  done  under 
illegal  contracts,  where,  notwithstanding  the  public  nature  of  the 
proceedings  and  of  the  work,  the  action  was  not  brought  until  after 
a  large  part  of  the  work  had  been  done  and  the  warrants  in  ques- 
tion had  been  issued  and  paid. 
U  Where,  at  the  suit  of  taxpayers,  public  officers  and  contractors  are 
held  liable  to  repay  moneys  illegally  obtained  from  the  public  treas- 
ury, they  should  be  charged,  also,  with  interest  from  the  time  such 
moneys  were  unlawfully  drawn  out. 
10.  In  an  action  by  taxpayers  to  restrain  jmblic  officers  from  paying  out 
public  moneys  illegally  and  to  compel  repayment  of  moneys  already 
so  paid  out,  it  is  held  that  costs  should  be  allowed  upon  final  judg- 
ment against  the  defendants. 

Appkax  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  W.  F.  Bailey,  Judge.  Affirmed  as  to  the  defendant 
Dvduth  Trust  Compam^y;  reversed  as  to  the  other  defendants. 

This  is  an  action  in  equity  commenced  August  7,  1894, 
by  the  plaintiffs,  as  taxpayers  of  Douglas  county,  on  behalf 
of  themselves  and  all  others  similarly  situated,  against  the 
county,  its  supervisors,  treasurer,  and  clerk,  together  with 
certain  contractors  for  highway  work,  to  enjoin  the  alleged 
illegal  expenditure  of  $8,000,  which  was  then  about  to  be 
expended  in  repairing  highways  throughout  the  county.  A 
preliminary  in  junctional  order  was  obtained  at  the  time  of 
the  commencement  of  the  action,  and  served  with  the  sum- 
mons and  complaint;  but  on  the  4th  of  August  twelve  war- 
rants had  been  issued,  signed  by  the  chairman  of  the  board 
of  supervisora  and  the  county  clerk,  to  various  parties  who 
had  done  work  upon  the  highways,  aggregating  $2,984.75, 
and  on  the  6th  of  August  nine  of  these  orders  were  paid  by 
the  county  treasurer  aggregating  $2,342.95.  Thereupon  an 
amended  complaint  was  served  early  in  September,  alleging 
the  issuance  and  payment  of  these  last-named  orders,  and 
claiming  that  such  payment  was  collusive  and  with  intent 
to  defeat  the  action,  and  claiming  to  recover  all  money  so 
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paid  of  the  defendants  who  had  received  it  as  well  as  to  en- 
join any  further  payments.  On  the  28th  of  December  fol- 
lowing, a  second  amended  and  supplemental  complaint  was^ 
served,  and  additional  defendants  were  brought  in  by  leave 
of  court.  By  this  complaint  it  was  charged  that  the  county 
board  had  paid  out  $4,402.63  upon  illegal  highway  work  in 
addition  to  the  $2,342.95  previously  paid  out,  and  it  was 
sought  to  recover  this  sum  of  the  officials  who  had  paid  it 
out,  as  well  as  of  the  parties  who  had  received  it,  and  to  en- 
join any  further  payments.  The  pleadings  are  long,  and  it 
is  not  deemed  necessary  to  state  them  any  more  fully.  The 
facts  were  mostly  admitted  upon  the  trial,  and  were,  in  sub- 
stance, as  follows: 

In  the  county  of  Douglasy  outside  of  the  city  of  Superior, 
there  are  four  towns,  to  wit,  Superior,  Gordon,  Brule,  and 
Nebagamain,  and  there  were,  at  the  time  of  the  commence- 
ment of  the  action,  thirteen  members  of  the  board  of  super- 
visors, all  of  whom  were  made  defendants  in  this  action.  At 
the  November  meeting,  1893,  the  board  of  supervisors  levied 
a  county  road  tax  of  $8,000,  under  the  provisions  of  sec.  130S, 
R.  S.  1878.  Prior  to  the  5th  of  June,  1894,  all  of  this  $8,000 
had  been  spent  upon  the  highways  in  the  county.  On  the 
5th  of  June  the  following  resolution  was  passed  by  the  board 
of  supervisors:  "Whereas,  the  road  and  bridge  committee 
of  Douglaa  county  find  that  the  roads  and  bridges  through- 
out the  county  are  in  need  of  repairs:  Therefore,  be  it  re- 
solved that  the  county  board  be  requested  to  levy  a  tax  of 
eight  thousand  dollars  ($8,000.00)  at  the  annual  meeting  in 
November  next,  for  road  and  bridge  purposes,  said  levy  to 
be  equally  divided  between  the  towns  of  Brule,  Gk)rdon,  Su- 
perior, and  Nebagamain;  and  that  the  chairmen  of  the 
various  towns  are  authorized  and  instructed  to  expend  two 
thousand  dollars  ($2,000.00)  in  their  various  towns  under 
and  by  direction  and  recommendation  of  the  road  and  bridge 
committee  of  said  couptv  of  Douglas?^ 
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Work  immediately  commenced  under  this  resolution,  con- 
sisting of  filling,  grading,  and  ditching  various  roads  in  the 
several  towns  of  the  county,  but  no  road  commissioners  were 
appointed  to  superintend  the  work,  nor  any  bonds  required 
from  contractors,  as  required  by  sec.  1309,  R.  S.  1878.  On 
the  3d  of  August,  1894,  the  county  board  of  supervisors 
adopted  the  following  resolution:  "Whereas,  it  is  evident 
that  the  money  levied  for  normal  school  purposes  will  not 
be  required  until  November:  Eesolved,  that  eight  thousand 
dollars  ($8,000.00)  of  that  amount  be  transferred  to  the  road 
and  bridge  fund,  and,  when  the  road  and  bridge  levy  is  made 
at  the  annual  meeting,  the  same  shall  be  credited  by  the 
county  clerk  to  the  normal  school  f  und^  the  same  to  be  ex- 
pended on  county  roads." 

On  the  same  day  they  allowed  the  following  bills  for  work 
which  had  been  done  under  the  resolution  of  June  5th,  viz. : 
A  claim  for  $1,007.25  in  favor  of  the  defendant  MoLaggan 
for  road  work  in  the  town  of  Gordon ;  also  a  claim  in  favor 
of  the  defendant  Agen  for  $41.80  for  road  work  done  in  said 
town  of  Gordon;  also  a  claim  in  favor  of  the  defendant 
Casaidy  for  road  work  done  in  the  town  of  Nebagamain  for 
$1,008;  also  a  claim  in  favor  of  the  defendant  Gloney  for 
road  work  done  in  the  town  of  Nebagamain  amounting  to 
$927.70.  On  the  following  day  twelve  county  orders  were 
issued  for  the  bills  so  allowed,  and  delivered  to  the  defend- 
ants in  whose  favor  they  were  allowed,  and  on  the  6th  day 
of  August,  being  the  day  before  the  injunctional  order  was 
served,  nine  of  said  twelve  orders  were  presented  and  paid, 
four  of  which  orders,  amounting  to  $1,008  and  covering  the 
claim  of  Cassidy^  were  paid  to  the  defendant  McChtre^  who 
was  a  supervisor  from  the  town  of  Nebagamain,  and  to 
whom  Cassidy  had  indorsed  the  orders.  The  McLaggan  or- 
ders, amounting  to  $1,007.25,  were  paid  to  the  defendant 
the  Duluth  Trust  Com-pany^  to  whom  McLaggan  had  in- 
dorsed them;  and  the  order  for  $327.70,  being  one  of  the 
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Cloney  orders,  was  paid  to  the  defendant  0.  K.  Anderson^ 
the  county  clerk,  to  whom  it  had  been  transferred. 

On  the  7th  of  August,  1894,  the  preliminary  injunctional 
order  was  served  with  the  summons  and  complaint,  which 
enjoined  the  board  of  supervisors  from  proceeding  to  expend 
money  or  doing  work  under  the  resolution  of  June  5, 1894, 
and  from  expending  any  money  or  doing  any  road  or  bridge 
work  until  after  a  road  tax,  not  exceeding  $8,000,  should  be 
thereafter  levied  at  the  annual  meeting,  and  from  expend- 
ing anything  after  such  levy  "  except  on  main  traveled  high- 
ways legally  laid  out  and  duly  and  legally  adopted  as  county 
roads,"  and  from  allowing  any  bills  for  road  or  bridge  work 
until  after  such  levy,  and  then  only  for  work  performed 
after  the  levy,  and  from  signing  or  issuing  any  county  orders 
for  such  bills;  also  enjoining  the  county  treasurer  from  pay- 
ing any  orders  previously  issued,  including  the  orders  issued 
on  the  4th  of  August  in  favor  of  McLaggan^  Agen^  Cassidy^ 
and  Cloney,  On  the  3d  of  September  following,  this  tem- 
porary injunctional  order  was  modified  by  the  circuit  court 
by  striking  out  the  words,  "  except  upon  main  traveled  high- 
ways legally  laid  out  and  duly  and  legally  adopted  as  county 
roads,"  and  inserting  in  place  thereof  the  following  words, 
viz.  "  except  main  traveled  highways  or  parts  of  said  high- 
ways duly  and  legally  adopted  as  such,  or  such  highways  or 
parts  thereof  duly  and  legally  designated  for  the  expendi- 
ture of  county  money  in  their  repair,  pursuant  to  section 
1308  of  the  Revised  Statutes,  and  except  in  the  exercise  of 
the  powers  conferred  upon  counties  pursuant  to  section  1311 
of  the  Eevised  Statutes,"  and  by  adding  thereto  the  follow- 
ing provision :  "  Ordered,  further,  that  said  injunctional  order 
be,  and  the  same  is  hereby,  modified  so  far  as  the  same  en- 
joins the  county  board  from  proceeding  in  the  manner  pro- 
vided by  law  to  make  necessary  repairs  upon  roads  mentioned 
in  the  above  exceptions,  such  repairs  to  be  paid  for  out  of 
the  next  levy  regularly  made  for  such  purposes;  but  the  is- 
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suing  of  county  orders  therefor  in  advance  of  such  levy,  or 
the  taking  of  funds  heretofore  raised  by  taxation  for  any 
other  special  purpose,  to  pay  for  any  such  repairs,  are  hereby, 
during  the  pendency  of  said  action  and  until  the  further 
order  of  the  court,  strictly  enjoined.'* 

Notwithstanding  this  order,  work  proceeded  upon  the 
highways  of  the  county  under  the  resolution  of  June  5th, 
which  work  was  principally  grading  and  ditching;  and  at 
the  annual  meeting  of  the  board  of  supervisors  in  November, 
1894,  the  county  board  duly  levied  $8,000  as  a  county  road 
tax,  under  sec.  1308,  R.  S.  1878.  At  an  adjourned  meeting 
of  said  board  of  supervisors,  held  on  the  22d  of  December, 
1894,  at  which  seven  supervisors  only  were  present,  the  re- 
maining bills  for  the  work  done  under  the  resolution  of  the 
5th  of  June  were  allowed,  and  county  orders  directed  to  be 
issued  therefor,  and  were  almost  immediately  issued,  to  the 
various  persons  who  had  performed  such  work,  or  to  whom 
the  claims  for  such  work  had  been  assigned,  all  of  whom  are 
made  defendants  in  this  action.  The  greater  part  of  these 
orders  were  paid  by  the  county  treasurer  on  the  same  day. 
At  that  time  there  was  no  money  in  the  road  and  bridge 
fund  of  the  county,  and  could  not  be  until  the  taxes  levied 
at  the  November  meeting  were  collected.  There  was  much 
dispute  as  to  whether  the  highways  upon  which  the  work 
had  been  done  had  been  adopted  as  county  roads,  or  whether 
they  ha<:l  been  so  designated,  under  sec.  1308,  that  the  county 
might  properly  spend  its  funds  in  improving  them ;  but,  in 
the  view  which  is  taken  of  the  case,  it  is  not  deemed  neces- 
sary to  go  into  this  dispute. 

It  was  undisputed  that  the  contracts  for  the  work  which 
was  done  under  the  resolution  of  June  5th  were  not  made 
by  road  commissioners  appointed  by  the  board  of  super- 
visors, and  that  no  bonds,  as  required  by  sec.  1309,  were 
ever  given  by  the  contractors  for  the  performance  of  their 
duties,  but  that  each  chairman  made  the  contracts  for  the 
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work  done  within  his  town.  It  was  further  undisputed  that 
none  of  such  highway  work  for  which  the  bills  aforesaid 
were  allowed  was  done  under  the  provisions  of  sec.  1311, 
R.  S.  1878,  nor  was  the  same  bridge  work  done  under 
sees.  1319, 1320,  R.  S.  1878. 

The  plaintiffs  alleged  that  much  of  the  work  was  fraudu- 
lent in  its  nature,  and  that  certain  of  the  board  of  supervis- 
ors participated  in  the  fraud  and  profited  in  the  contracts, 
and  that  all  of  the  defendants  who  received  money  upon  the 
county  orders  were  participants  in  the  fraud.  These  allega- 
tions of  bad  faith,  however,  were  negatived  by  the  court, 
which  found  that  all  the  contracts  were  made  in  good  faith, 
were  fully  performed,  and  were  allowed  in  good  faith;  that 
there  was  no  conspiracy  on  the  part  of  the  supervisors,  or 
any  of  them,  to  defraud  the  county,  and  that  none  of  them 
received  any  profit  from  such  work,  and  that  the  county 
board  believed  that  they  might  issue  the  orders  which  they 
drew  without  violating  the  injunction,  and  that  they  acted 
upon  the  advice  of  counsel  in  so  doing;  that  the  defendant 
the  Dvluth  Trust  Compamy  purchased  the  order  held  by  it 
for  a  valuable  consideration,  and  in  good  faith,  with  no 
knowledge  of  any  irregularity  therein.  The  court  concluded 
that  the  plaintiffs  could  not  maintain  this  action;  that  the 
roads  on  which  the  money  was  expended  were  duly  desig- 
nated for  that  purpose;  and  that  the  contracts  for  the  road 
work  in  controversy  were  legal  contracts,  and  were  executed 
at  the  time  of  the  commencement  of  this  action. 

In  pursuance  of  these  conclusions  the  complaint  was  dis- 
missed, and  the  plaintiffs  appeal. 

For  the  appellants  there  were  briefs  by  Frederick  H,  Rem- 
ingtoji^  attorney,  and  Titus  d&  Mcintosh^  of  counsel,  and  oral 
argument  by  Mr.  Remington  and  Mr.  A,  C.  Titus. 

For  the  respondents  there  was  a  brief  by  C.  R.  Fridley^ 
Lo\(d  &  O^Brien^  and  McCausland  <&  Smithy  and  oral  argu- 
ment by  a  R.  Fridley,  P.  II.  O'Brien,  and  E.  F.  McCaus- 
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land.  They  argued,  among  other  things,  that  this  was  not 
a  case  in  which  one  taxpayer  could  sue  in  his  own  behalf 
and  obtain  relief,  and  consequently  he  could  not  unite  other 
taxpayers  with  him.  DooUtUe  v.  Broome  Go.  18  N.  Y.  157; 
Wood  V.  Bangsyl  Dak.  172;  Jfewcorrib  v.  Hofton^  18  Wis. 
666;  WiUard  v.  Comatock^  68  Wis.  671.  The  limitation  upon 
the  amount  of  tax  that  can  be  levied  is  not  a  limitation  upon 
the  amount  which  may  be  expended.  Ha/rrison  v.  Mihoau- 
Icee  Co.  51  Wis.  661-2;  Howa/rd  v.  OahTcoshy  33  Wis.  309; 
Emsey  v.  Pulaski  Go,  2  Dill.  263;  Emerson  v.  Blairsville^  2 
Pittsburgh,  39 ;  People  ex  rd.  Murphy  v.  KeWy^  76  N.  T.  475. 
The  acts  of  the  town  chairmen  were  ratified  by  the  county 
board  with  full  knowledge  of  the  facts.  Treater  v.  Sfieboy- 
gan,  87  Wis.  496;  Earh  v.  QladweU,  49  Wis.  172;  Frederick 
V.  Douglas  Go.  96  Wis.  411.  The  officers  were  not  guilty  of 
any  fraud,  and  were  not  liable  to  refund  the  money.  Wood 
V.  Bangs^  1  Dak.  172. 
The  following  opinion  was  filed  January  10, 1899: 

WiNSLow,  J.  It  is  well  settled  in  this  state  that  a  taxpayer 
may  maintain  an  action  in  equity,  on  behalf  of  himself  and 
all  other  taxpayers,  to  restrain  public  officers  from  paying 
out  the  public  money  for  illegal  purposes,  and  may  also, 
under  the  proper  circumstances,  compel  public  officers,  and 
even  third  persons,  to  repay  into  the  public  treasury  money 
already  paid  out  illegally.  These  propositions  do  not  require 
further  discussion.  WHZb/rd  v.  Gomstock^  58  Wis.  665 ;  Fred- 
erick V.  Douglas  Go.  96  Wis.  411;  Quom  v.  Paffj  98  Wis.  686; 
Zand,  L.  &  L.  Go.  v.  Mclniyre,  100  Wis.  245,  258. 

The  crucial  question  in  this  case  is  whether  the  county 
could  legally  spend  more  than  $8,000  in  one  fiscal  year  upon 
highways,  under  the  provisions  of  sec.  1308,  K.  S.  1878.  This 
section,  after  providing  that  county  boards  may  adopt  high- 
ways or  parts  of  highways  as  county  roads,  or  may  desig- 
nate highways  or  parts  of  highways  for  the  purpose  of 
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spending  money  in  their  repair  without  adopting  them  as 
county  roads,  then  provides  that  any  county  board  "  may 
annually  levy,  on  the  taxable  property  of  the  county,  a 
county  road  tax  not  exceeding  eight  thousand  dollars,  which 
shall  be  expended  under  their  direction,  in  making  culverts^ 
grading,  graveling,  ditching  or  otherwise  improving  such 
highways." 

It  seems  very  manifest  to  us,  from  a  careful  reading  of  the 
section,  that  the  amount  of  the  tax  fixes  the  amount  which 
may  be  expended  in  any  one  year.  The  amount  is  plainly 
limited  to  the  amount  previously  raised  by  the  tax.  The 
board  may  first  raise  a  sum,  and  then  spend  it.  Whatever 
is  said  to  the  contrary  in  Harrison  v.  Milwaukee  Co.  51  Wis. 
645,  was  not  necessary  to  the  decision  of  that  case,  and  must 
be  considered  as  overruled.  See  Kane  v.  School  Dlst.  52 
Wis.  502. 

In  the  present  case  the  board  raised  $8,000  by  tax  levied 
in  November,  1893,  and  spent  the  entire  sum  before  the  5th 
of  June,  1894.  They  then  proposed  to  spend  $8,000  more, 
and- pay  for  the  work  temporarily  out  of  the  normal  school 
fund,  and  finally  out  of  the  levy  to  be  made  in  November, 
1894.  This  they  had  no  power  nor  right  to  do.  They  how- 
ever proceeded,  not  in  the  manner  required  by  sec.  1309,  but 
in  a  lawless  and  irregular  manner,  to  parcel  out  $2,000  to 
each  of  the  chairmen  of  the  four  county  towns,  and  to  allow 
each  chairman  to  spend  his  portion  as  he  chose.  To  say 
that  this  entire  proceeding  was  irregular  and  illegal  is  to 
speak  of  it  very  mildly.  The  plaintiffs  brought  their  action 
after  the  work  had  begun,  and  just  after  about  $2,300  of 
orders  had  been  issued  and  paid.  Laying  aside,  for  the 
moment,  all  questions  as  to  the  status  of  the  sums  which 
had  thus  been  paid  out  before  the  action  was  begun,  we  can 
see  no  reason  why  the  plaintiffs  did  not  present  a  case  which 
would  require  all  further  work  and  payments  to  be  stopped. 
Certainly,  it  cannot  be  said  that  there  was  laches  so  far  as 
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future   work  was  concerned,  and,  as  we  have  already  in- 
dicated, the  expenditure  was  clearly  illegal. 

The  temporary  injunctional  order,  in  no  uncertain  terms, 
prevented  the  board  from  carrying  out  the  work  which  had 
been  illegally  commenced  under  the  resolution  of  June  5th. 
It  forbade  absolutely  the  allowance  of  any  bills,  or  the  pay- 
ment of  any  orders,  for  any  such  work  done  thereafter  and 
prior  to  the  next  tax  levy.  The  only  substantial  change  in 
this  prohibition,  which  was  made  by  the  modifying  order 
of  September  3d,  so  far  as  the  present  question  is  concerned, 
vas  to  allow  necessary  repairs  to  be  made  upon  county 
roads  or  roads  which  had  been  designated  for  the  expendi- 
ture of  county  money.  The  purpose  and  meaning  of  this 
modification  was  to  allow  the  board  to  make  emergeucy  re- 
pairs, or  such  repairs  on  roads  as  were  necessai^  to  make 
travel  mfe^  so  that  the  duty  of  the  county  to  travelers  upon 
its  highways  might  still  be  discharged.  It  is  idle  to  say  or 
to  argue  that  the  meaning  of  the  modification  was  to  allow 
general  road  work,  as  contemplated  by  the  resolution  of 
June  5th,  to  be  carried  on  under  new  contracts.  If  such 
was  its  meaning,  then  it  was  not  a  modification,  but  an  ab- 
rogation, of  the  injunctional  order,  and  the  proper  course 
would  have  been  to  vacate  the  original  order.  New  con- 
tractors were  found  who  were  willing  to  go  on  with  the 
work  and  take  their  chances.  A  majority  of  the  county 
board,  after  the  tax  levy  of  November,  1894,  pretended  to 
accept  the  work,  and  a  considerable  part  of  it  was  paid  for. 
It  is  said,  and  gravely  found  by  the  circuit  court,  that  this 
was  all  done  in  good  faith !  There  is  as  little  room  for  good 
faith  in  the  deliberate  disobedience  of  an  injunctional  order 
as  there  is  in  the  deliberate  commission  of  a  crime.  Nor  is 
there  room  for  ratification  or  estoppel.  The  plain  fact  is 
that  the  licts  of  the  public  oflBicials  and  contractors,  after  the 
injunctional  order  of  August  7th  was  issued  and  served 
upon  them,  in  proceeding  with  general  road  work,  and  in 
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issuing  orders  to  pay  for  the  work,  and  in  actually  paying 
for  a  good  part  of  it,  were  and  are  utterly  indefensible. 
They  were  deliberate  contempts  of  court.  They  could  not 
be  in  good  faith,  under  such  circumstances,  nor  can  acts  of 
ratification  or  estoppel  nullify  the  command  of  the  court. 
By  thd  temporary  injunction  the  parties  to  the  action  were 
commanded  to  refrain  from  further  action  until  the  contro- 
versy was  heard  upon  its  merits  and  decided,  so  that  the 
final  judgment  might  be  effective.  This  order  has  been 
disobeyed,  and  large  sums  have  been  paid  out  by  the  county 
officers  in  defiance  of  the  order.  Now,  at  the  close  of  the 
litigation,  it  is  found  that  the  preliminary  injunction  should 
be  made  permanent;  but  the  statiis  quo  has  been  changed 
by  disobedience  of  the  preliminary  order,  and  this  disobedi- 
ence is  alleged  to  have  been  a  disobedience  in  good  faith, 
and  a  disobedience  which  the  county  board  has  ratified  and 
condoned.    These  claims  are  manifestly  absurd. 

The  work,  under  the  resolution  of  June  5, 1894,  was  illegal 
from  start  to  finish.  After  the  in  junctional  order  of  Au- 
gust 7th,  it  should  have  stopped  at  once  in  obedience  to  the 
order  of  the  court;  but  the  order  having  been  disobeyed  and 
a  large  part  of  the  money  having  been  paid  out,  the  officials 
who  assisted  in  the  violation  of  the  injunction,  either  by  vot- 
ing the  issuance  of  orders  or  by  countersigning  the  same,  or 
by  paying  out  the  money  thereon,  as  well  as  the  defendants 
who  received  such  moneys,  to  the  extent  of  the  amounts  re- 
spectively received  by  them,  must  be  required  by  the  judg- 
ment to  repay  to  the  county  treasury  the  sums  so  wrongfully 
paid  out. 

The  question  of  the  recovery  of  the  sums  paid  out  on  the 
^th  of  August,  just  prior  to  the  commencement  of  this  ac- 
tion, is  now  to  be  considered.  The  total  amount  then  paid 
out  was  $2,342.95,  of  which  $1,008  was  paid  to  the  defend- 
ant McChire^  chairman  of  the  town  of  Nebagamain,  and 
also  chairman  of  the  county  board,  upon  four  orders  issued 
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to  the  contractor  Gaasidy^  and  indorsed  by  him  to  McClure 
for  the  convenience  of  Casaidy;  $1,007.25  was  paid  to  the 
defendant  the  Dvluth  Trust  Compwny  upon  four  orders 
issued  to  the  contractor  McLaggan^  and  purchased  by  the 
company  of  McLaggcm;  and  $327.70  was  paid  to  the  de- 
fendant 0.  K,  Anderson^  then  county  clerk  of  Douglas 
county,  upon  an  order  issued  to  the  contractor  Cloney  and 
by  him  transferred  to  Anderson,  As  to  the  moneys  paid  to 
McClure  and  Anderson^  as  assignees  of  the  Cassidy  and 
Cloney  orders,  the  situation  is  not  doubtful.  Both  of  these 
defendants  were  public  officials,  charged  with  important 
duties  in  relation  to  the  expenditure  of  the  public  moneys. 
They  were  trustees  of  the  public  funds.  Among  other  du- 
ties, both  of  these  oflBicers  were  required  to  countersign  all 
county  orders.  K.  S.  1878,  sees.  667,  709,  subd.  3.  It  was 
their  sworn  duty  to  issue  no  orders  for  highway  work,  under 
sec.  1309,  until  a  committee  of  three  had  viewed  the  work 
and  reported  that  the  same  was  done  in  accordance  with 
the  contract.  This  duty  they  violated  flagrantly.  Not  only 
was  there  no  such  inspection  of  the  work,  but  the  bills  were 
railroaded  through  the  board  on  the  day  of  their  presenta- 
tion or  on  the  following  day,  when  there  were  no  moneys 
in  the  fund  to  pay  them,  evidently  with  a  settled  design  to 
give  no  opportunity  for  inspection.  The  warrants  were 
immediately  indorsed  by  the  contractors  to  the  defendants 
McClv/re  and  Anderson^  respectively,  and  the  money  drawn 
out  of  the  treasury.  It  is  true  the  court  has  found  that  the 
defendants  in  question  had  no  pecuniary  interest  in  the 
transaction,  and  that  they  acted  in  good  faith,  but  even 
these  findings  cannot  relieve  them  from  liability  for  their 
breach  of  trust  in  drawing  out  of  the  treasury  money  for  a 
purpose  not  authorized  by  law.  Such  money  they  must  re- 
turn, even  if  they  had  no  wicked  intent;  but  we  do  not  think 
the  circumstances  in  proof  admit  of  a  finding  of  good  faith. 
The  allowance  of  these  accounts  and  payment  of  these  mon- 
VoL.103— 18 
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eys  were  marked  by  haste  and  apparent  collusion  with  the 
contractors  which  requires  an  explanation  more  convincing 
than  any  which  appears  in  the  evidence  in  this  case.  The 
presumption  of  fraud  which  necessarily  arises  from  the 
allowance  of  illegal  bills  so  hastily,  when  there  were  no 
funds  in  the  treasury  to  pay  them  with,  the  money  being 
drawn  out  by  the  auditing  officers  themselves,  has  not  been 
met  and  rebutted.  Under  the  authorities  cited  in  this  opin- 
ion in  our  own  state,  as  well  as  the  authorities  cited  in  Fred- 
erick V.  Douglas  Co.^  supra^  we  hold  that  the  defendants 
McGhire  and  Anderson  must  be  held  liable  to  return  the 
county  funds  so  received  by  them.  The  general  principles 
of  law  laid  down  in  the  oases  of  Frederick  v.  Douglas  Co,  96 
"Wis.  411,  and  Zone?,  Z.  cfe  Z.  Co.  v.  Mclntyre,  100  Wis.  245, 
258,  are  applicable  to  this  case.  Moneys  paid  out  by  public 
officers  in  direct  violation  of  law  may  be  recovered  from  the 
officials  themselves,  and  from  the  recipients  thereof,  in  ac- 
tions which  are  seasonably  brought  by  taxpayers  on  behalf 
of  the  public,  especially  where  the  transaction  is  marked  by 
haste,  fraud,  collusion,  or  concealment.  The  evidences  of 
haste,  collusion,  and  concealment  in  this  case  are  too  plain 
to  be  overlooked  or  misunderstood,  and  it  is  evident  that 
the  contractors  McLaggan^  Cassidy^  Cloney^  and  Agen  act- 
ively assisted  the  disbursing  officers  in  their  efforts  to  de- 
plete the  treasury  before  interference  by  action  was  possible, 
and  hence  they  must  also  be  held  liable  to  the  extent  of  the 
moneys  received  by  them,  respectively. 

As  to  the  moneys  paid  to  the  Duluth  Trust  Compam/^  the 
court  found  that  the  orders  held  by  the  company  were  pur- 
chased for  a  valuable  consideration,  and  in  good  faith,  and 
with  no  knowledge  of  any  conspiracy  or  irregularity  in  the 
expenditure  of  the  money.  These  findings  are  sufficiently 
supported  by  the  evidence,  and  we  think  they  must  be  held  to 
free  the  defendant  trust  company  from  liability  in  this  form 
of  action,  at  least.  It  is  true  that  the  orders  possess  none 
of  the  qualities  of  negotiable  paper,  and  that  the  holder 
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stands  in  the  shoes  of  the  payee.  1  Dillon,  Mun.  Corp.  §  503. 
Had  payment  been  refused  by  the  county  treasurer,  and  ac- 
tion been  brought  against  the  county  upon  them,  all  the 
defenses  which  could  have  been  urged  against  the  original 
holder  could  have  been  urged  against  the  transferee.  But 
the  question  here  is  quite  different.  The  resolution  under 
which  the  work  in  question  was  done  was  adopted  June  5, 
1894^  and  work  was  at  once  commenced  under  it,  so  that 
nearly  $3,000  worth  of  highway  work  had  been  done  on  the 
3d  of  August  before  this  suit  was  commenced.  The  resolu- 
tion was  public  in  its  nature,  the  work  was  also  public,  and 
we  feel  that  the  neglect  in  bringing  the  action  until  after 
so  much  work  had  been  done,  and  orders  issued  and  nego- 
tiated in  the  hands  of  innocent  third  persons,  must  operate 
to  prevent  recovery  against  such  third  persons,  upon  the 
principle  of  laches,  as  laid  down  in  the  case  of  Frederick  v. 
D(mgla%  Co.  96  "Wis.  411.  The  plaintiffs  have  invoked  the 
relief  of  a  court  of  equity,  and  they  have  delayed  in  so  doing 
until  serious  injury  will  result  to  a  party  who  had  no  par- 
ticipation in  the  illegal  contract,  if  the  plaintiffs  be  allowed 
to  recover.  "We  are  not  now  discussing  the  rights  or  rem- 
edies of  the  county  itself,  in  a  proper  action  brought  by  its 
oflBcers  to  recover  funds  illegally  obtained  from  the  treas- 
ury, but  simply  what  a  court  of  equity  will  do  when  its  aid 
is  invoked  by  a  taxpayer  who  might  have  brought  his  suit 
earlier  and  prevented  the  mischief,  had  he  chosen  to  do  so. 

The  defendant  trust  company  cannot  be  held  liable  in 
this  action.  The  supervisors  who  authorized  the  illegal  con- 
tracts and  expenditures  must,  however,  be  held  liable,  and 
the  auditing  and  disbursing  officers,  as  well  as  the  contract- 
ors and  their  assignees,  to  the  extent  of  the  amounts  received 
by  them,  respectively,  after  the  commencement  of  this  ac- 
tion. 

By  the  Court, —  As  to  the  defendant  Duluth  Trust  Com- 
pany^  the  judgment  is  affirmed,  without  costs,  except  attor- 
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ney's  fees;  and,  as  to  the  remaining  defendants,  the  judg- 
ment is  reversed,  with  costs,  and  with  directions  to  enter 
judgment  for  the  plaintiff  in  accordance  with  this  opinion. 

The  following  opinion  was  filed  February  21, 1899: 

"WiNSLow,  J.  A  motion  is  made  to ,  correct  the  mandate 
in  this  case  so  that  it  shall  direct  the  allowance  of  interest 
upon  the  sums  drawn  out  of  the  county  treasury.  It  is  ap- 
parent that  interest  ought  to  be  allowed  from  the  time  the 
moneys  were  unlawfully  drawn  out,  and  the  opinion  and 
mandate  will  be  amended  so  as  to  direct  that  such  interest 
be  allowed.  The  motion  also  asks  that  the  trial  court  be 
directed  to  allow  costs  against  the  defendants  upon  final 
judgment.  Certainly  there  can  be  no  question  but  that  the 
defendants  should  be  adjudged  to  pay  the  costs  of  the  action, 
and  the  circuit  court  should  be  directed  to  enter  such  judg- 
ment. 

JSy  the  Court. — It  is  so  ordered. 

BabdbeN)  J.i  took  no  part. 


Obousb,  Respondent,  vs.  Ohioago  &  Nohthwbstbbn  Rail- 
way CoMPAKr,  Appellant. 

January  lO—Febrvary  21, 1899. 

Railroads:  Injury  to  engineer  by  toashout:  Contributory  negligence: 
Speciat  verdict:  Proximate  cause:  Evidence:  Burden  of  proof- 
Medical  experts:  Annuity  tables:  Damages:  Husband  and  wife: 
Costs:  Printing. 

1.  In  an  action  by  a  locomotive  engineer  against  a  railroad  company 
for  personal  injuries  sustained  in  consequenoe  of  a  washout  at  a 
culvert,  it  appeared  that  he  was  not  proceeding  with  the  caution 
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required  by  the  rules  of  the  company  in  case  of  sudden  and  heavy 
rains  or  indications  of  high  water,  but  it  did  not  appear  conclusively 
that  he  knew  that  the  rains  in  that  vicinity  had  been  so  severe 
or  unusual  as  to  call  for  the  exercise  of  such  caution.  Held,  that 
he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

2L  a  verdict  in  such  action  that  the  track  was  negligently  constructed 
and  unsafe,  so  that  an  ordinary  rain  storm  would  wash  it  out:  that 
it  was  not  properly  inspected  on  the  night  in  question;  and  that 
the  injury  was  the  result  of  the  washout,  without  contributory 
negligence  on  the  part  of  the  plaintiff,  is  a  sufficient  finding  as  to 
proximate  cause. 

8L  Upon  the  question,  submitted  for  special  verdict,  whether  the  cul- 
vert was  negligently  constructed  and  maintained  by  the  defend- 
ant so  as  to  render  it  inadequate  for  the  purpose  for  which  it  was 
constructed,  the  burden  of  proof  was  upon  the  plaintiff.  Sea  1816, 
Stat&  1898  (providing  for  a  recovery  where  a  railroad  employee  is 
injured  by  a  defect  in  any  track,  when  such  defect  could  have 
been  discovered  by  reasonable  and  proper  care,  and  that  proof  of 
such  defect  shall  be  presumptive  evidence  of  knowledge  thereof 
on  the  part  of  the  company),  did  not  relieve  him  from  such  burden, 
since  the  question  related  to  original  defects  in  the  culvert  before 
the  washout,  and  until  such  defects  were  shown  to  exist  the  pre- 
sumption of  knowledge  thereof  did  not  arise. 

4  Upon  the  questions  whether  the  washout  could  have  been  discovered 
by  defendant's  employees  by  the  exercise  of  reasonable  care  in  time 
to  prevent  the  accident,  and  whether  the  track  walker  was  negli- 
gent in  not  properly  inspecting  the  track,  the  burden  of  proof  was 
also  upon  the  plaintiff,  when  it  appeared  that  the  washout  had  oc- 
curred within  a  few  hours  of  the  accident  and  that  the  company  in 
fact  had  no  notice  of  it 

SL  A  refusal  to  submit  questions  for  a  special  verdict  as  requested  is 
not  error  where  those  submitted  cover  all  the  material  issues. 

6L  An  hypothetical  question  to  an  expert  witness,  which,  after  stating  in 
detail  the  particulars  of  the  plaintiff's  injury,  his  symptoms,  treat- 
ment, and  subsequent  physical  condition,  asks  the  witness  what 
in  his  judgment  was  the  cause  of  the  plaintiff's  condition,  held 
proper. 

7.  In  an  action  by  a  married  man  for  personal  injuries,  he  is  entitled  to 
recover  the  value  of  his  wife's  services  in  nursing  him,  rendered 
necessary  by  the  injuriea 

81  In  an  action  for  personal  injuries  producing  permanent  disability, 
the  annuity  tables  foimd  in  the  Revised  Statutes  are  admissible 
upon  the  question  of  damages,  but  they  are  to  be  considered  in  con- 
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neotion  with  all  other  evidenoe  on  that  issue,  and  not  to  be  treated 
as  the  mathematioal  basis  for  determining  snoh  damages. 
9.  The  fact  thai  the  plaintiff  is  a  married  man  oannot  be  considered  in 
determining  the  damages  for  a  personal  injmy. 

10.  A  railway  company  is  not  charged  with  an  absolute  dutj  k>  iti  em- 
ployees to  make  its  culverts  safe,  but  only  with  reasonable  and  or- 
dinary care  %nd  prudence  to  make  them  safe,  considering  their 
uses  and  purposes. 

It  The  printed  case  herein,  containing  the  bill  of  exceptions  in  full,  a^d 
the  appellant's  brief,  which  fails  to  make  the  prox)er  references  to 
the  record,  are  Jield  not  to  comply  with  Supreme  Court  Rules  Vm, 
IX;  and  an  allowance  tor  the  printing  thereof  was  properly  refused 
in  the  taxation  of  oo6t& 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  John  R.  Bennett,  Circuit  Judge.    Heveraed. 

This  is  an  action  for  personal  injuries.  On  and  prior  to 
July  26, 1896,  the  plaintiff  was  a  locomotive  engineer  in  the 
employ  of  the  defendant,  running  between  Oshkosh  and 
Janesville.  On  the  night  of  July  26th,  at  about  11:50 
o'clock,  the  plaintiff  was  running  the  engine  attached  to  a 
freight  train  southward  over  the  defendant's  railroad,  and 
ran  into  a  washout  about  a  mile  and  a  half  north  of  the 
city  of  Janesville,  and  was  seriously  injured.  The  washout 
had  occurred  during  a  heavy  rainstorm  on  the  evening  in 
question,  and  it  was  located  at  a  place  where  there  had  been 
for  many  years  a  small,  wooden  culvert.  The  complaint 
charges  the  defendant  with  negligence  in  originally  build- 
ing the  culvert  too  small,  and  by  allowing  it  to  become  out 
of  repair  and  unsafe,  and  by  digging  away  the  supporting 
earth  and  gravel  on  one  side  of  the  culvert,  thus  rendering 
the  roadbed  weak,  and  by  failure  to  patrol  the  track  and 
warn  the  plaintiff  of  the  washout.  The  evidence  showed 
that  the  plaintiff  left  Oshkosh,  with  his  freight  train,  at  a 
little  after  4  o'clock  in  the  afternoon,  and  that  about  8  o'clock 
in  the  evening,  when  between  Juneau  and  Clyman,  it  rained; 
that  at  Koshkonong  he  was  flagged,  and  stopped  his  train, 
and  the  section  foreman  of  that  section  told  him  that  his 
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section  was  all  right,  and  to  go  ahead.  The  rain  continued, 
and  near  Milton  Junction  he  could  see  that  it  had  been  rain- 
ing hard.  He  stopped  at  Milton  Junction  long  enough  to  get 
a,  clearance  slip  for  JanesviUe,  which  is  eight  miles  distant, 
and  left  Milton  Junction  at  about  11:15  p.  m.  It  was  dark 
and  rainy,  with  occasional  flashes  of  lightning.  He  testifies 
that  his  train,  at  the  time  of  the  accident,  was  going  ten  or 
twelve  miles  an  hour,  and  there  is  testimony  on  the  part  of 
some  of  the  other  train  employees  that  it  was  going  from 
fifteen  to  eighteen  miles  an  hour.  After  going  under  the 
bridge  called  Black  bridge,  by  a  flash  of  lightning  he  sud- 
denly saw  in  the  track  a  black  place  fifty  or  sixty  feet  in 
front  of  him,  looking  like  a  bridge.  He  knew  there  was  no 
bridge  there,  and  that  it  must  be  a  washout.  He  had  twenty- 
six  cars  in  his  train,  and  testifies  that  it  was  impossible  to 
stop  before  reaching  the  washout,  so  he  opened  the  throttle 
and  made  a  run  for  it.  The  engine  went  over  the  washout, 
being  pressed  forward  by  the  weight  and  momentum  of  the 
train  behind,  and  stopped  suddenly  off  the  rails.  The  plaint- 
iff was  thrown  against  the  fire  box,  and  seriously  injured. 

A  special  verdict  was  demanded  and  rendered  as  follows, 
and,  in  connection  therewith,  a  general  verdict  was  ren- 
dered for  the  plaintiff :  "(1)  Was  the  culvert  in  question  so  con- 
structed and  maintained  as  to  conduct  through  it  the  water 
which  it  was  intended  to  conduct  through,  not  only  in  ordi- 
nary showers,  but  in  severe  showers  that  would  naturally 
occur  during  a  series  of  years,  and  which  could  reasonably  be 
anticipated  ?  A,  It  was  not.  (2)  Was  the  culvert  in  question 
negligently  and  carelessly  constructed  and  maintained  by  the 
defendant  company,  or  its  agents  or  employees,  so  as  to 
render  it  inadequate  for  the  purpose  for  which  it  was  con- 
structed? A.  It  was.  (3)  Was  the  said  culvert  carefully  and 
thoroughly  inspected  from  time  to  time  by  the  employees  of 
the  company  whose  duty  it  was  to  give  such  inspection  ?  A,  It 
was  not.     (4)  Did  the  nearness  of  the  gravel  pit  to  the  cul- 
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vert,  in  the  month  of  July,  1896,  render  said  culvert  unsafe, 
in  view  of  the  water  that  might  be  conducted  through  it  ? 
A.  Yes,  it  did.  (5)  Was  the  rainstorm  on  the  night  of  July 
26,  1896,  extraordinary,  unusual,  and  unexpected  in  its  char- 
acter, or  unprecedented,  and  one  which  had  only  occurred 
at  such  long  and  irregular  intervals  that  it  would  not  be  an- 
ticipated by  men  of  ordinary  prudence  in  their  business  cal- 
culations ?  A.  It  was  not.  (6)  Might  the  washout  in  the 
track  have  been  discovered  by  the  defendant  railway  com- 
pany by  reasonable  and  proper  inspection  and  in  time  to 
have  prevented  the  accident  ?  A.  Yes,  it  might.  (7)  Was 
the  storm  which  occurred  on  the  night  of  July  26, 1896,  one 
likely  to  cause  damage  to  the  defendant's  roadbed  and  track, 
where  the  culvert  in  question  was  situated?  A.  It  was. 
(8)  Was  the  defendant's  servant  Stageman  guilty  of  any 
negligence  in  not  properly  and  carefully  inspecting  the  road 
near  where  the  culvert  was,  on  the  night  in  question? 
A.  He  was.  (9)  Was  the  plaintiff  in  the  exercise  of  ordi- 
nary care  at  and  prior  to  the  time  of  his  injury?  A.  He 
was.  (10)  Was  the  plaintiff  injured,  on  the  night  in  ques- 
tion, in  consequence  of  the  washout  without  contributory 
negligence  on  his  part  ?  A.  He  was.  (11)  What  damages 
has  the  plaintiff  sustained  in  consequence  of  the  injury  re- 
ceived on  the  night  in  question  ?    A.  $20,000." 

Judgment  was  entered  on  the  verdict  for  the  plaintiff,  and 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  hjJPtshj  Cwryy  TJpham 
(&  Black,  attorneys,  and  C.  S,  Vwn  Alstme,  of  counsel,  and 
oral  argument  by  Mr,  Van  AUtme  and  Mr.  JoTvn,  T.  Fish, 
They  argued,  inter  alia,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  matter  of  law,  by  his  failure  to  use 
the  highest  degree  of  care  called  for  by  the  rules  of  the 
company,  in  view  of  the  severity  of  the  storm  which  caused 
the  washout.  Nolen  v.  N.  T.  cfe  N.  E.  R.  Co.  25  Am.  & 
Eng.  R  Cas.  342,  345;  Pennsylvania  Co.  v>  Whitcomb^  111 
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Ind.  212,  219;  EUiott,  R.  R  §§1280-1283.  There  was  no 
suflBcient  finding  of  proximate  cause  to  support  the  judg- 
ment. Andrews  v.  (7.,  M.  <&  St  P.  R.  Co.  96  Wis.  348; 
Deisenrieter  v.  Kra/KS-Merkd  M.  Co.  97  Wis.  279;  McGowan 
V.  C.  <&  If.  W.  R.  Co.  91  Wis.  147,  154, 155;  MaiOarid  v.  GiU 
hert  P.  Co.  97  Wis.  476;  Davis  v.  C,  M.  <6  St  P.  R.  Co.  93 
Wis.  470, 482.  The  plaintiff  was  not  entitled  to  recover  the 
value  of  his  wife's  services  in  nursing  him,  it  being  a  duty 
she  owed  to  him.  Peterson  v.  Oleson^  47  Wis.  131 ;  Good- 
hart  V.  Pennsylvania  R.  Co.  5  Am.  &  Eng.  R.  Cas.  X.  S. 
364,  366;  JDrinkwater  v.  Dinsmore^  80  N.  Y.  390,  393;  Chi- 
cagoj  B.  <&  Q.  R.  Co.  v.  Johnson-^  24  HI.  App.  468,  470;  2 
Thompson,  Negligence,  1258,  §  44;  Reed  v.  (7.,  R.  I.  <&  P. 
R.  Co.  8  Am.  &  Eng.  R.  Cas.  180;  Owen  v.  Peoples  P.  R. 
Co.  155  Pa.  St.  334;  WaUace  v.  W.  N.  C.  R.  Co.  41  Am.  & 
Eng.  R.  Cas.  212,  215;  Chicago  <&  K  I.  R.  Co.  v.  EoUandy 
30  Am.  &  Eng.  R  Cas.  590;  Coleman  v.  Burr,  93  N.  T. 
17,  25. 

For  the  respondent  there  was  a  brief  by  PetherSy  Jeffris 
(&  Mouat,  and  oral  argument  by  0.  H.  Fethers  and  M.  O. 
Jeffris.  They  argued,  among  other  things,  that  the  plaint- 
iff was  entitled  to  recover  for  the  services  of  his  wife  as 
nurse.  The  D.  S.  Chegory^  2  Ben.  286;  Pennsylvania  Co. 
V.  MaHon^  104  Ind.  239;  Brosnam,  "o.  Sweetser^  127  Ind.  1; 
Indian^ipolis  v.  Gaston^  58  Ind.  227;  Denver. <&  R.  G.  R.  Co. 
V.  Zorentzen^  49  U.  S.  App.  81;  Forhes  v.  Loftin^  50  Ala.  396; 
Klein  V.  Thompson^  19  Ohio  St.  569;  Missouri^  K.  &  T.  R. 
Co.  V.  Holman,  39  S.  W.  Rep.  130 ;  Ohio  <&  M.  R.  Co.  v.  Dick- 
erson,  59  Ind.  317;  Cunningham  v.  K  &  T.  E.  R.  Co.  102 
Ind.  478,  484;  Murray  v.  M.  P.  R.  Co.  101  Mo.  236;  Yarn- 
ham  V.  Council  Bluffs,  52  Iowa,  698;  Fort  Worth  (&  D.  C. 
R.  Co.  V.  Ken7iedy,  12  Tex.  Civ.  App.  654;  Summers  v.  Tar- 
7iey,  123  Ind.  560.  It  was  the  duty  of  the  railroad  company 
to  use  all  reasonable  and  proper  care  to  build  and  maintain 
a  culvert  large  enough  to  safely  carry  the  water  through  it. 
Jamek  v.  Manitowoc  C.  (&  D.  Co.  97  Wis.  537. 
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WnrsLOW,  J.  1.  It  was  very  strenuously  insisted  by  the 
defendant's  counsel  on  the  argument  of  the  case  that  the 
evidence  showed  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  In  this  connection  the  fol- 
lowing rules  of  the  railroad  company,  with  which  the  plaint- 
iff was  familiar,  were  put  in  evidence:  "Rule  128.  Freight 
and  special  trains  must  not  pass  over  any  switch  at  a  speed 
exceeding  ten  miles  an  hour."  "  Rule  410.  The  protection 
of  the  trains  of  the  company  from  accident  during  storms, 
and  from  danger  of  the  track  and  bridges  being  washed  out 
by  sudden  and  heavy  rains  and  rise  in  streams,  espeoiaUj/  if 
they  occur  in  the  nigJvt^  is  of  the  greatest  importance,  and  all 
employees  in  the  operating  department  are  directed  to  fa- 
miliarize themselves  with  the  following  instructions,  and 
carry  them  out  strictly."  "  Rule  414.  Conductors  and  en- 
gineers on  the  road,  when  overtaken  between  stations  by 
such  storms  or  indications  of  high  water  which  will  cause 
damage,  will  proceed  with  great  caution,  keeping  their 
trains  under  complete  control,  and  at  such  speed  that  they 
can  be  stopped,  after  coming  in  sight  of  any  obstruction  or 
damage  to  track,  in  time  to  prevent  accident.  They  will 
stop  to  examine  bridges  and  culverts  or  other  places  liable 
to  be  damaged  by  high  water,  and,  if  they  find  any  indica- 
tion of  danger  from  proceeding  with  their  trains,  will,  on 
the  arrival  at  the  first  telegraph  station,  call  up  the  agent 
or  operator,  and  report  to  the  office  of  their  respective  divis- 
ion superintendents  for  instructions,  and  will  not  proceed 
until  such  instructions  are  received." 

The  evidence  showed  that  the  plaintiff  was  an  experienced 
engineer,  forty-two  years  of  age,  and  had  run  trains  over 
this  section  of  road  for  upwards  of  sixteen  years.  It  is 
claimed  that  the  plaintiff,  by  his  own  statement,  shows  that 
he  was  operating  his  train  at  a  negligently  high  rate  of  speed 
as  he  approached  this  culvert,  and  that  he  violated  rules  128 
and  414,  above  quoted,  and  that  by  reason  of  such  violation 
of  rules  the  accident  happened.    We  are  not  able  to  agree 
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with  the  contention  that  contributory  negligence  was  proven 
as  matter  of  law.  While  it  appears  that  there  were  very 
heavy  rainstorms  at  or  near  Janesville  during  the  afternoon 
and  evening  in  question,  it  does  not  appear  conclusively  that 
the  plaintiff  knew  that  these  storms  were  so  severe  or  un- 
usual in  their  nature  as  to  call  for  the  exercise  of  the  pre- 
cautions demanded  by  rule  414,  above  quoted.  The  plaintiff 
testified  that  an  ordinary  rain  commenced  to  fall  when  his 
train  was  two  miles  south  of  Juneau,  and  that  it  rained 
while  they  were  running  about  seven  miles,  and  then  stopped ; 
that  at  Milton  Junction  he  could  see  that  it  had  been  rain- 
ing a  little  harder,  and  there  was  water  standing  in  the 
fields;  that  it  was  then  raining,  but  not  heavily,  and  con- 
tinued to  rain  until  they  reached  the  washout.  There  is 
nothing  inherently  improbable  in  his  testimony,  nor  is  the 
testimony  of  opposing  witnesses  so  conclusive  on  the  subject 
as  to  render  the  plaintiff's  testimony  incredible.  It  does 
not  appear  by  undisputed  testimony  that  the  train  "  was 
overtaken  between  stations  by  such  storms  or  indications  of 
high  water "  as  would  require  him  to  proceed  with  great 
caution  under  rule  414.  There  was  testimony  from  which 
this  fact  might  be  well  found,  but  it  is  not  conclusively 
proven.  Nor  does  it  appear  that  there  was  any  switch  at, 
or  in  the  immediate  vicinity  of,  the  washout,  by  reason  of 
which  the  speed  should  have  been  reduced  to  ten  miles  an 
hour  under  rule  128. 

2.  It  is  argued  that  proximate  cause  is  not  found  by  the 
verdict,  and  hence  that  the  judgment  cannot  be  sustained. 
When  a  train  plunges  through  an  unsafe  bridge,  there  is  lit- 
tle room  to  speculate  on  proximate  cause.  If  the  bridge  was 
constructed  for  the  passage  of  heavy  trains  over  it,  and  was 
negligently  and  unsafely  constructed,  the  destruction  of  a 
train  and  the  loss  of  human  life  thereon  must  necessarily 
be  contemplated  by  any  reasonable  man  who  built  it.  He 
cannot  say  that  he  did  not  anticipate  an  accident.    Such  a 
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claim  would  be  puerile.  As  well  might  a  municipal  corpo- 
ration which  has  left  an  open  pit  in  a  street  defend  on  the 
ground  that  it  could  not  anticipate  that  a  traveler  would  fall 
into  it.  The  question  as  to  proximate  cause  was  sufficiently 
answered  when  it  was  found  that  the  viaduct  was  negli- 
gently constructed  and  unsafe,  so  that  an  ordinary  rain- 
storm would  wash  it  out,  and  was  not  properly  inspected  on 
the  night  in  question,  and  that  the  plaintiff  was  injured,  in 
consequence  of  the  washout,  without  contributory  negligence 
on  his  part. 

3.  In  this  connection  it  is  urged  that  the  verdict  of  the 
jury  to  the  effect  that  the  rainstorm  on  the  night  in  ques- 
tion was  not  an  extraordinary  and  unprecedented  storm  is 
contrary  to  the  evidence.  Examination  of  the  evidence,  how- 
ever, convinces  us  that  the  question  was  fairly  one  for  the 
jury. 

4.  It  is  also  urged  that  it  was  error  to  allow  certain  medi- 
cal experts  to  answer  a  long  hypothetical  question,  which, 
after  stating  in  detail  the  particulars  of  the  plaintiff's  injury, 
related  at  length  the  plaintiff's  symptoms,  treatment,  and 
physical  condition  from  that  time  to  the  time  of  the  trial, 
and  upon  this  statement  asked  the  witness  what,  in  his  judg- 
ment, was  the  cause  of  the  plaintiff's  condition.  To  this 
question  the  witnesses  each  replied  that  the  plaintiff's  con- 
dition was  the  result  of  the  injuries  received  by  him  in  the 
accident.  There  was  no  error  in  the  admission  of  the  ques- 
tion. A  question  precisely  similar  in  form  was  approved  in 
Selleck  v.  JaneeviUe^  100  "Wis.  157. 

5.  The  defendant  proposed  twenty-three  questions  for  the 
special  verdict,  and  the  court  refused  to  give  them,  and  sub- 
mitted instead  eleven  questions.  The  refusal  to  give  the 
questions  asked  is  now  assigned  as  error.  Many  of  the  ques- 
tions asked  by  the  defendant  are  lengthy  and  involved,  and 
careful  examination  of  the  issues  convinces  us  that  the  mate- 
rial issues  of  the  case  were  all  covered  by  the  special  verdict 
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as  submitted;  hence  it  was  not  error  to  refuse  the  defend- 
ant's request.  What  is  said  upon  this  general  subject  in  Ward 
V.  G.y  M.  <fe  St,  P.  E.  Co.^posty  p.  215,  will  be  found  applicable 
here. 

6.  It  appeared  by  the  evidence  that  plaintiflPs  wife  had 
nursed  the  plaintiff  for  a  year,  and  the  plaintiff's  counsel 
argued  to  the  jury  that  the  plaintiff  was  entitled  to  recover 
the  value  of  his  wife's  services  in  so  nursing  him,  and  said, 
**  He  is  entitled  to  his  wife's  services,  and  no  one  can  take 
them  from  him."  To  this  remark  the  defendant  objected  on 
the  ground  that  the  plaintiff  could  not  recover  for  his  wife's 
services,  because  it  was  her  duty  to  nurse  him.  In  ruling 
on  the  question  the  court  said:  "The defendant  company  is 
not  entitled  to  the  services  of  a  man's  wife,  and  her  services 
belong  to  her  husband,  as  disclosed  by  the  evidence  here. 
If  she  has  been  compelled  to  nurse  him  in  consequence  of 
the  injury,  I  see  no  reason  why  it  is  not  a  proper  charge." 
To  this  remark  exception  was  taken.  We  think  there  was 
no  error  in  this  ruling.  The  authorities  are  not  uniform  on 
the  subject,  but  we  think  the  court's  ruling  sustained  by  the 
better  reason.  The  defendant  should  not  be  allowed  to  profit 
by  reason  of  the  loving  care  of  the  wife.  Yamham  v.  Coun- 
cU  Blufsy  52  Iowa,  698;  Missouri,  K  &  T.  R.  Go,  v.  Boh 
num  (Tex.  Civ.  App.),  39  S;  W.  Kep.  130;  Brosnan  v.  Sweetser, 
127  Ind.  1. 

7.  The  plaintiff  offered  in  evidence  the  annuity  tables 
found  in  the  Eevised  Statutes  of  Wisconsin  (Stats.  1898, 
p.  2461),  and  the  same  were  received  in  evidence  under  ob- 
jection and  exception.  Mr.  Fethers,  in  his  argument  to  the 
jury,  after  computing  the  amount  Grouse  earned  in  a  year 
and  adding  to  it  the  annual  cost  of  nursing  and  physician's 
services,  making  the  whole  amount  $1,798,  spoke  as  follows: 
"  We  have,  then,  under  the  lowest  figure  given  by  the  testi- 
mony, a  money  loss  of  $1,798  a  year  to  George  Grouse^ — 
$1,798  a  year  cash.    Under  the  annuity  tables,  taking  the 
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lowest  figure, —  and  you  are  entitled,  under  the  testimony 
in  this  case,  to  consider  if  he  will  not  live  on  beyond  it,  but 
taking  that  low  figure  according  to  the  annuity  tables,  his 
money  loss  would  be  $19,247.59.  At  forty-one  —  say  you 
start  there  —  he  was  born  on  the  8th  of  January,  I  think, 
and  he  was  injured  on  the  26th  of  J  uly,  so  his  nearest  birth- 
day would  be  nearer  forty-one  than  to  forty,  and  you  get 
about  forty  and  one-half  he  was  then;  but  say  that  his  near- 
est birthday  is  forty-one  —  his  actual  money  loss  would  bo 
$19,039.12.  The  diflFerence  between  the  two  years,  which- 
ever is  considered,  is  only  $200.  In  other  words,  more  than 
$19,000,  considered  from  the  standpoint  of  the  expectancy 
of  the  annuity  tables,  in  connection  with  the  other  testimony, 
would  be  his  actual  money  loss  should  he  live  to  that  time." 
Counsel  for  defendant  objected  to  the  argument,  and  asked 
the  court  to  instruct  the  jury  that  it  was  an  improper  argu- 
ment to  make  on  the  question  of  damages,  and  the  court  re- 
plied: "I  think  that  is  proper.  I  overrule  the  objection." 
To  the  ruling  of  the  court  the  defendant  excepted. 

Mr.  Jeffris,  in  his  argument  to  the- jury,  said,  in  respect 
to  these  annuity  tables,  as  follows:  "After  this  accident, 
Mr,  Crouse  may  live  ten,  twenty,  thirty,  yes,  he  may  live 
forty  years,  but  we  are  not  entitled  to  forty  years'  pay  for 
his  service  and  forty  years'  time.  But  the  supreme  court 
has  laid  down  the  rule  upon  which  these  things  are  figured 
on  their  present  purchase  value.  If  a  man  is  paid  the  cash, 
it  is  limited  to  something  like  ten  years."  To  the  remark 
of  Mr.  Jeflfris  counsel  for  defendant  objected  upon  the 
ground  that  it  was  an  improper  argument  to  make  to  the 
jury,  and  asked  the  court  to  instruct  the  jury  that  they  were 
not  to  pay  any  attention  to  it.  Thereupon  the  court  ruled 
as  follows:  "  Court:  Well,  I  shall  not  instruct  the  jury  any 
such  thing."  The  defendant  thereupon  excepted  to  the 
ruling  of  the  court,  and  the  court  then  said  of  its  own  mo- 
tion: "Yes,  I  instruct  the  jury  that  his  remarks  in  regard 
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to  the  annuity  tables,  I  think,  are  proper."  To  such  remark 
and  ruling  of  the  court  the  defendant  excepted.  In  view  of 
the  fact  that  the  annuity  tables  were  admitted  in  evidence,, 
counsel  for  defendant  requested  the  court  to  charge  the 
jury  as  follows:  "The  annuity  table  received  in  evidence 
was  received  upon  the  theory  that  it  would  afford  you  some 
aid  in  determining  the  amount  of  damages.  The  table  is 
not  a  rule  for  you  to  follow  in  assessing  the  damages.  The 
makers  of  the  annuity  table  did  not  take  into  account  sev- 
eral things  important  in  this  case,  namely,  that  the  man  in- 
jured might  die  before  the  end  of  his  expectancy  of  life  of 
some  disease  not  caused  by  the  injury;  that  he  might  not 
be  willing  to  work  to  the  end  of  his  expectancy  of  life;  that 
he  might,  before  the  end  of  his  expectancy  of  life,  be  ren- 
dered incapable  of  work  by  disease  not  caused  by  the  injury, 
and  that  he  might  be  rendered  incapable  of  work  by  reason 
of  other  accidents  and  injuries."  This  instruction  was  re- 
fused, and  defendant  excepted. 

While  the  authorities  are  not  entirely  uniform  on  the  ques- 
tion of  the  admission  of  standard  tables  showing  the  ex- 
pectancy of  life  in  injury  cases  where  death  has  not  resulted, 
it  seems  that  the  weight  of  authority  is  in  favor  of  their  ad- 
missibility. See  note  to  Union  P,  H,  Co,  v,  Yates,  40  L.  R. 
A.  553,  where  the  authorities  are  collated.  This  court  held 
the  annuity  tables  admissible  in  McKeigue  v,  JanesvilU,  68 
Wis.  50  (which  was  a  death  case),  "  not  as  forming  a  legal 
basis  upon  which  the  jury  might  determine  the  probable 
length  of  the  life  of  the  deceased,  but  as  evidence  which 
the  jury  might  consider  with  all  the  other  evidence  in  the 
case  upon  that  point."  We  see  no  very  good  reason  why 
such  tables  should  be  admissible  in  a  death  case  upon  the 
question  of  probable  length  of  life,  and  not  in  a  case  of 
personal  injury,  where  damages  for  permanent  injuries  are 
sought.  In  both  cases  the  question  of  probable  length  of 
life  is  an  important  one,  which  the  jury  must  consider  if 
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they  find  for  the  plaintiff.  It  is  true,  the  annuity  tables  are 
more  favorable  to  the  defendant  than  the  tables  of  expect- 
ancy of  life,  but  of  this  the  defendant  cannot  complain.  But 
it  must  be  very  certain  that  such  tables  do  not  form  a  math- 
ematical basis  for  the  estimation  of  damages  as  they  were 
used  with  the  direct  sanction  of  the  court  in  this  case.  You 
cannot  take  the  amount  a  man  was  earning  when  injured, 
and  multiply  it  by  the  figures  in  an  annuity  table,  and  thus 
reduce  his  damages  to  exact  figures  by  the  rules  of  arith- 
metic. This  was  done  in  this  case,  and  the  court  said  it  was 
proper,  and  the  verdict  of  the  jury  is  so  near  the  amount  so 
figured  out  as  to  give  ground  for  believing  that  the  jury 
considered  it  as  a  rule  to  follow.  Of  course,  there  is  no  such 
rule.  There  are  many  other  elements  in  the  problem  which 
must  be  considered.  The  plaintiff's  ability  to  labor  would 
almost  certainly  decrease  with  years,  or  by  natural  disease, 
or  he  might  not  desire  to  continue  in  his  arduous  employ- 
ment So  we  think  the  court  erred  in  approving  the  mathe- 
matical rule  laid  down  by  the  plaintiff's  counsel,  as  well  as 
in  refusing  the  instruction  offered  by  the  defendant  upon 
the  subject.  Runn  v.  M.  C,  H.  Co,  78  Mich.  513;  Harrison 
V.  Sutter  St.  R.  Co.  116  Cal.  156;  Ooodhart  v.  Pa.  R.  Co.  177 
Pa.  St.  1,  5  Am.  &  Eng.  E.  Gas.  N.  S.  364. 

8.  In  connection  with  each  of  the  second,  third,  sixth,  and 
eighth  questions  of  the  special  verdict  the  defendant  re- 
quested an  instruction,  in  substance,  that  the  burden  of  proof 
in  each  case  rested  upon  the  plaintiff,  and  that  they  must 
be  satisfied  to  a  reasonable  certainty  by  the  preponderance 
of  the  evidence,  in  order  to  answer  the  question  in  the  af- 
firmative. These  instructions  were  all  refused,  nor  was  the 
substance  of  them  given.  Certainly  it  was  applicable  to  the 
second  question, —  as  to  whether  the  culvert  was  negligently 
constructed  and  maintained, —  and  should  have  been  given. 
But  it  is  claimed  that  the  rule  as  to  burden  of  proof  as  to 
all  these  questions  has  been  changed  by  the  terms  of  sec.  1, 
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ch.  220,  Laws  of  1893  (now  subd.  1,  sec.  1816,  Stats.  1898). 
This  statute  provides  for  a  recovery  where  a  railroad  em- 
ployee, without  contributory  negligence,  is  injured  by  a  de- 
fect in  any  locomotive  engine,  car,  rail,  tracks  machinery,  or 
appliance  required  by  said  company  to  be  used  in  and  about 
the  business  of  such  employment,  when  such  defect  could 
have  been  discovered  by  reasonable  and  proper  care,  tests, 
and  inspection ;  and  proof  of  such  defect  shall  be  presumptive 
evidence  of  knowledge  thereof  on  the  part  of  the  company. 
While  we  think  the  word  tracks  in  this  law,  clearly  in- 
cludes the  roadbed  upon  which  the  track  rests,  we  do  not 
see  how  the  law  affects  the  question  of  burden  of  proof  as 
to  the  second  question.  That  question  inquires  whether 
there  were  original  defects  in  the  culvert  before  the  wash- 
out. Until  the  plaintiff  has  shown  that  there  were  such 
defects,  the  law  does  not  begin  to  apply.  He  must  first 
show  the  defects,  and  must  necessarily  show  them  by  pre- 
ponderance of  the  evidence,  and  then  the  presumption  of 
knowledge  of  the  defect  steps  in.  As  to  questions  6  and  8, 
the  argument  is  somewhat  different,  but  still  we  think  the 
instruction  should  have  been  given.  By  answers  to  these 
questions  the  jury  were  to  say  whether  the  washout  could 
have  been  discovered  by  defendant's  employees  by  the  exer- 
cise of  reasonable  care  in  time  to  prevent  the  accident,  and 
whether  the  track  walker  was  negligent  in  not  properly 
inspecting  the  track.  As  to  the  sixth  question,  doubtless 
the  law  raised  a  presumption,  on  a  showing  that  the  wash- 
out existed,  that  the  company  had  knowledge  of  it;  but 
this  was  a,  mere  disputable  presumption  of  fact,  and  when  it 
appeared  that  the  washout  had  occurred  within  a  few  hours, 
and  that  the  company  in  fact  had  no  notice,  the  question 
whether  the  washout  had  existed  so  long  under  the  circum- 
stances that  the  company,  by  proper  inspection,  should  have 
learned  the  fact,  or  was  negligent  in  not  knowing  it,  was 
still  a  question  for  the  jury,  and  one  upon  which  the  burden 
Vol.102— U 
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of  proof  was  still  upon  the  plaintiflf.  The  law  raised  a  pre- 
sumption of  knowledge  of  the  washout,  but  not  a  presump- 
tion of  negligence  from  want  of  knowledge.  These  remarks 
apply  to  the  eighth  question  with  equal  force. 

9.  Upon  the  question  of  damages  the  court  was  requested 
to  charge  that  the  fact  that  the  plaintiff  was  married  was 
not  to  be  ponsidered  in  arriving  at  the  amount  of  the  dam- 
ages, but  refused.    This  charge  should  have  been  given. 

10.  One  sentence  of  the  charge  seems  to  convey  the  idea 
that  it  was  an  absolute  duty  resting  on  the  railway  company 
to  make  the  culvert  safe,  thus  making  the  company  an  in- 
surer. It  seems  probable  from  the  context  that  this  was  not 
the  intentional,  but  simply  an  inadvertent,  use  of  language^ 
but  we  caU  attention  to  it  because  there  must  be  a  new  trial. 
Reasonable  and  ordinary  care  and  prudence  to  make  it  safe, 
considering  its  uses  and  purposes,  is  the  duty  imposed  on  the 
company,  and  which  it  cannot  delegate.  It  does  not  insure 
safety. 

A  general  verdict  was  rendered  under  a  long  general 
charge  in  connection  with  the  special  verdict.  While  no 
specific  objection  appears  in  this  case  to  the  submission  of 
such  general  verdict,  attention  is  called  to  the  discussion  of 
the  propriety  of  this  course  in  the  case  of  Wa/rd  v.  CI,  M.  & 
St  P,  B.  Co,^  po8t^  p.  215.  What  is  there  said  is  precisely 
applicable  to  the  present  case. 

We  have  found  no  'other  questions  which  seem  nece^^ary 
to  be  discussed. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  triaL 

Basdeen,  J.,  took  no  part 

The  appellant  moved  to  set  aside  the  clerk's  taxation  of 
costs. 
John  T.  Fish^  for  the  motion. 
O.  H,  Fethers^  contra. 
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The  following  opinion  was  filed  April  4, 1899: 

Babdeen,  J.  This  is  a  motion  to  review  the  clerk's  taxa- 
tion of  costs.  The  appellant  prevailed  on  the  appeal.  The 
respondent  objected  to  two  items  in  appellant's  cost  bill,  as 
follows: 

Paid  tor  printing  case     ^ $283  00 

Paid  for  printing  brief 72  00 

The  clerk  disallowed  both  items,  on  the  ground  that  ap- 
pellant had  not  complied  with  Bales  VIII  and  IX  of  this 
court.  The  objection  to  the  first  item  was  that  the  printed 
case  violated  Eule  VIII,  in  that  it  contained  the  bill  of  ex- 
ceptions in  full,  and  not  "  so  much  of  the  record  .  .  . 
as  may  be  necessary  to  a  full  understanding  of  the  questions 
presented  for  decision,"  and  for  the  further  reason  that  the 
pages  of  the  record  were  not  referred  to  by  numerals  on  the 
left-hand  margin  of  the  page,  under  the  words  "  Page  of 
Eecord."  The  second  item  was  objected  to  on  the  ground 
that  the  appellant's  brief  did  not  comply  with  that  part  of 
Rule  IX  which  says,  "Each  statement  and  proposition  therein 
which  is  based  upon  the  record  must  refer  to  the  page  of 
the  record  as  contained  in  the  printed  case  upon  which  the 
same  is  based."  Appellant  admits  that  both  case  and  brief 
are  susceptible  to  these  objections,  but  it  is  said  that,  inas- 
much as  the  entire  bill  of  exceptions  has  been  printed,  the 
penalty  of  disallowing  costs  upon  failure  to  comply  with 
these  provisions  ought  not  to  be  inflicted.  The  fact  that  it 
is  noted  in  the  case,  at  the  beginning  of  the  alleged  "Ab- 
stract of  the  Bill  of  Exceptions,"  under  the  words  "  Page  of 
Record,"  that  what  follows  may  be  found  on  pages  41  to 
365  of  the  record,  does  not  relieve  from  this  infirmity.  The 
purpose  of  the  rule  is  to  enable  the  court  to  refer  to  the 
record  with  certainty  and  dispatch.  With  the  case  as  printed, 
it  is  impossible  to  do  so.  We  have  tested  it  in  that  regard, 
and  the  result  is  vexatious.    Testimony  in  the  printed  case 
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cannot  be  found  in  the  record,  except  after  considerable 
search  and  delay.  The  business  of  the  court  is  so  urgent 
and  pressing  as  to  require  all  possible  aids  in  the  considera- 
tion of  cases.  So  imperative  are  such  demands,  that  a  strict 
adherence  to  the  rules  is  of  the  utmost  importance.  We 
cannot  relax  from  their  rigor  without  destroying  their  pur- 
pose. It  is  the  certainty  of  their  enforcement  that  makes 
attorneys  careful.  In  this  case  counsel  made  very  little  ef- 
fort to  abstract  the  record.  Page  after  page  is  taken  up  with 
figures  as  to  the  height  of  water  above  the  dam  at  Janes- 
ville.  Several  exhibits  are  printed  at  length  that  could  have 
been  abstracted  or  condensed  into  one  twentieth  of  the  space 
actually  covered.  Testimony  of  several  witnesses  is  printed 
in  full,  the  greater  part  of  which  could  have  been  omitted 
as  having  no  bearing  on  the  real  points  involved.  It  fre- 
quently happens  in  the  trial  of  cases  at  the  circuit  that  a 
vast  amount  of  rubbish  and  immaterial  matter  gets  in,  that 
has  no  bearing  upon  the  questions  involved  on  an  appeal. 
Hence,  as  the  rule  says,  the  printed  case  should  contain  an 
abstract  or  abridgment  of  so  much  of  the  record  as  may  be 
necessary  to  a  full  understanding  of  the  questions  presented 
for  decision,  and  no  more.  A  more  lively  appreciation  of 
this  rule  would  reduce  the  volume  of  printed  matter  submit- 
ted for  our  consideration,  and  somewhat  lighten  our  labors. 

The  objections  to  the  brief  really  rest  upon  the  infirmities 
in  the  printed  case.  Neither  case  nor  brief  having  been 
prepared  in  conformity  to  the  rules  named,  the  clerk  very 
properly  disallowed  the  items  sought  to  be  taxed  therefor. 

By  the  Gov/rt — The  motion  to  retax  the  costs  is  denied, 
with  $10  costs,  and  the  taxation  by  the  clerk  is  afSrmed. 
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Habden,  Appellant,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Respondent. 

January  10  ^February  21, 1899, 

EaUroads:  I^fury  to  passenger  on  freight  train:  Negligence:  ContrQm- 
tory  negligence:  Court  and  jury. 

1  The  plaintiff,  a  passenger  on  a  freight  train,  while  standing  in  the 
caboose,  was  thrown  against  the  door  by  a  sudden  shock  of  the  cars 
coming  together  in  making  a  coupling,  and  was  injured.  There 
was  evidence  tending  to  show  that  the  parts  of  the  train  were 
brought  together  with  unusual  yiolence,  such  as  could  be  accounted 
for  only  by  negligence  in  the  train  hands  or  defective  apparatus. 
Held  that,  although  defendant's  witnesses  fully  contradicted  any 
unusual  violence,  the  question  of  defendant's  negligence  was  one 
for  the  jury. 

%  The  question  of  plaintiff's  contributory  negligence  should  also  have 
been  submitted  to  the  jury,  in  view  of  the  evidence  in  respect  to 
his  position  and  his  knowledge  that  a  coupling  was  soon  to  be 
mada 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  John  R.  Bennett,  Circuit  Judge.    Beversed. 

Plaintiff  lawfully  took  passage  on  a  freight  train  accus- 
tomed to  carry  passengers,  which,  stopping  at  Elkhorn  to 
do  switching,  left  the  caboose,  with  three  or  four  cars  at- 
tached, standing  on  the  track.  Plaintiff,  after  half  an  hour's 
wait,  left  his  seat  in  the  caboose,  and  went  out  on  the  front 
platform,  looked  at  the  other  part  of  the  train,  consisting 
of  the  engine  and  seven  or  eight  cars,  moving  about,  real- 
ized that  they  were  likely  before  long  to  back  down  and 
couple  onto  the  rear  portion  of  the  train,  but  saw  nothing 
indicating  how  soon.  He  returned  into  the  car,  stepped 
into  the  closet,  and  on  coming  out  stopped  in  the  aisle, 
with  his  back  toward  the  front  door,  hands  in  pockets, 
and  spoke  with  another  passenger  for  a  moment.  "While  so 
standing,  the  engine  and  front  part  of  the  train  backed 
down  to  make  coupling,  and  struck  the  rear  part  of  the 
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train  with  nnnsxial  severity,  according  to  the  testimony  of 
plaintiff  and  one  other  ^tness,  but,  according  to  the  testi- 
mony of  others,  with  no  more  than  usual.  Plaintiff  was  ac- 
customed to  ride  on  freight  trains,  and  had  the  knowledge 
common  to  that  experience  of  the  probability  of  a  jar  or 
shock  in  making  couplings.  The  shock  threw  him  over 
backward  so  that  he  struck  the  front  door  and  received  in- 
juries to  his  back.  At  the  close  of  the  testimony  on  both 
sides  the  circuit  court  granted  a  nonsuit  for  want  of  evi- 
dence of  negligence  on  the  part  of  the  defendant,  also  in- 
timating that  the  plaintiff  was  shown  by  uncontradicted 
evidence  to  be  guilty  of  contributory  negligence.  From  judg- 
ment thereon  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  J.  J.  Cvmiingham^ 
attorney,  and  M.  G.  Jeffrie^  of  counsel,  and  oral  argument 
by  Mr.  Jeff^ria. 

For  the  respondent  there  was  a  brief  by  Jackson  cfe  Jack- 
son^ attorneys,  and  R.  H.  Fidd^  of  counsel,  and  oral  argu- 
ment by  Mr,  Fidd. 

Dodge,  J.  1.  We  find  it  impossible  to  agree  with  the  court 
below  in  the  conclusion  that  there  was  no  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  negligence.  The 
testimony  both  of  the  plaintiff  and  of  the  witness  Slocum 
tended  to  show  that  the  forward  portion  of  the  train  was 
driven  against  the  rear  part  with  such  violence  as  could  be 
accounted  for  only  by  negligence  in  the  train  hands,  or  de- 
fective apparatus.  The  testimony  of  both  witnesses  is  that 
the  shock  of  the  collision  was  more  violent  than  any  either 
had  known  in  the  coupling  of  freight  trains,  of  which  both  had 
had  much  prior  experience.  Slocum  placed  the  rate  of  speed 
of  the  backing  train  at  four  or  five  miles  per  hour,  of  which, 
however,  he  obviously  could  judge  only  by  the  violence  of 
the  collision.  Plaintiff  testified  that  the  caboose  was  driven 
backward  some  thirty  feet.  True,  defendant's  witnesses  very 
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fully  contradict  any  unusual  violence;  but  for  the  purpose  of 
nonsuit  the  evidence  for  defendant,  at  least  such  as  merely 
raises  a  conflict  with  that  for  the  plaintiflF,  is  not  to  be  con- 
sidered. L&wi8  V.  Prim,  98  Wis.  87;  O'Brien  v.  G.  dkN.W, 
R.  Co.  92  Wis.  340;  Kruae  v.  (7.,  M.  cfe  St  P.  B.  Co.  82  Wis. 
568. 

2.  The  question  of  plaintiflTs  contributory  negligence  also, 
we  think,  should  have  been  left  to  the  jury.  His  knowledge, 
actual  or  imputed,  of  the  likelihood  of  an  immediate  coup- 
ling, is  by  no  means  clear,  though,  of  course,  he  must  have 
known  that  such  event  would  occur  before  very  long.  There 
is  evidence  tending  to  show  that  his  stoppage  in  the  aisle  for 
conversation  was  but  momentary.  Again,  the  question  is 
present  whether  his  position  was  such  as  to  render  likely  an 
injury  if  the  coupling,  were  made  with  ordinary  care,  or  was 
perilous  only  in  the  event,  not  to  be  anticipated,  of  a  negli- 
gently violent  one. 

The  nonsuit  was  improper. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Wabd,  Kespondent,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Appellant. 

January  11 — February  SI,  1899. 

EaUroada:  Injury  to  passenger  standing  on  platform:  Contributory  neg- 
ligence: Assumption  of  risk:  Instructions  to  jury:  Proximate  cause: 
General  and  special  verdict. 

L  A  railway  passenger  is  not,  as  matter  of  law,  guilty  of  negligence  in 
standing  on  the  platform  of  a  car,  even  while  it  is  in  motion,  if 
there  is  no  room  insida  If  on  boarding  a  car  he  finds  it  so  crowded 
that  he  cannot  get  inside  without  the  use  of  main  force,  and  con- 
cludes to  ride  upon  the  platform,  the  question  whether  he  is  guilty 
of  contributory  negligence,  or  has  assumed  the  extraordinary  risks 
of  that  position,  is  one  for  the  jury  under  proper  instructions. 
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2,  A  passenger  on  an  excursion  train  is  entitled  to  jul^t  as  much  care 
for  his  safety  as  one  upon  a  regular  train.  In  riding  upon  a  crowded 
train  he  assumes  the  inconveniences  resulting  from  its  crowded 
condition,  but  not  any  increcised  risk. 

8.  In  an  action  for  injuries  received  by  a  passenger  while  standing  on 
the  platform  of  a  railway  car,  a  question  in  the  special  verdict  being 
as  to  whether  the  negligence  of  defendant's  employees  in  coupling 
the  car  was  the  proximate  cause  of  the  injuries,  it  was  error  to  re- 
hise  an  instruction,  asked  by  defendant,  that  the  jury  must  answer 
such  question  *'  No  "  unless  they  were  satisfied  to  a  reasonable  cer- 
tainty, from  the  greater  weight  of  evidence,  that  it  should  be  an- 
swered "Yes," — the  substance  of  such  instruction  not  being  given 
in  the  general  charge. 

4  An  instruction  to  the  effect  that  the  expressions  "proximate  cause  " 
and  **  direct  cause  "  are  equivalent  and  mean  the  immediate  or  in- 
ducing cause,  was  erroneous. 

6.  Where  the  questions  submitted  to  the  jury  for  a  special  verdict  cover 
all  the  material,  controverted  issues  of  fact,  the  ruling  of  the  couH 
in  refusing  to  submit  more  specific  questions  will  not  be  reversed 
save  for  an  abuse  of  discretion. 

0.  The  object  of  a  special  verdict  is  to  obtain  from  the  jury  answers  to 
certain  questions  of  fact,  without  regard  to  their  legal  effect  upon 
the  rights  of  the  parties,  and  thus  to  obtain  a  result  as  far  as  pos- 
sible free  from  sympathy  and  prejudice.  The  requiring  of  a  general 
verdict  also,  and  giving  full  instructions  applicable  to  a  general 
verdict,  tends  to  defeat  such  object^  and,  if  objections  are  duly 
made,  is  a  material  error. 

Appeal  from  a  judgment  of  the  circuifr  court  for  Rock 
county:  John  R.  Bennett,  Circuit  Judge.    Reversed. 

This  was  an  action  to  recover  for  personal  injuries  suf- 
fered by  the  plaintiff  while  riding  upon  a  passenger  train  of 
the  defendant.  The  evidence  showed  that  on  the  10th  day 
of  June,  1896,  the  plaintiff,  who  lived  at  Orfordville,  Rock 
county,  in  this  state,  bought  a  ticket  entitling  him  to  pas- 
sage over  the  defendant's  railway  to  Janesville,  and  return. 
The  tickfet  was  sold  at  excursion  rates  because  upon  that 
day  there  was  a  picnic  of  the  association  known  as  the 
Modem  Woodmen  at  Janesville,  and  the  defendant  com- 
pany advertised  excursion  rates  therefor.    Upon  the  day  in 
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question  one  train,  comprising  several  cars,  passed  through 
Orfordville  without  stopping;  but  it  was  followed  by  an- 
other train  of  four  or  five  cars,  which  stopped,  and  the 
plaintiff  got  upon  that  train.  The  evidence  shows  that  he 
got  upon  the  last  car  of  the  train,  and  that  it  was  somewhat 
crowded,  both  in  the  seats  and  in  the  aisle,  but  that  he  suc- 
ceeded in  getting  in  the  inside  of  the  car  at  first.  After  he 
got  in,  he  claims  that  others  came  in,  and  that  he  gave  up 
his  place  to  ladies,  and  was  forced  to  stand  in  the  front  door- 
way of  the  car.  He  further  claims  in  his  testimony  that, 
when  the  train  arrived  at  Hanover  and  stopped,  some  peo- 
ple came  out  of  the  car  and  forced  him  onto  the  platform, 
and  that  he  could  not  return  into  the  car;  that  while  ho 
was  so  standing  upon  the  platform  the  conductor  came  along 
and  took  his  ticket,  and  just  after  he  had  taken  his  ticket 
another  passenger  car  was  attached  to  the  end  of  the  train 
with  such  great  force  that  it  threw  him  from  his  feet,  and 
a  part  of  his  foot  was  caught  between  the  bumpers  of  the 
car  on  which  he  was  standing  and  the  car  immediately 
ahead  of  it,  whereby  he  lost  several  toes. 

The  grounds  of  negligence  claimed  by  the  plaintiff  were 
that  the  railroad  furnished  an  insufficient  number  of  cars, 
and  also  that  the  coupling  was  negligently  and  carelessly 
made.  On  the  other  hand,  the  defendant  claimed  contrib- 
utory negligence  on  the  part  of  the  plaintiff  in  standing  on 
the  platform  of  the  car,  and  denied  any  negligence  on  its 
part. 

At  the  close  of  the  evidence  the  defendant  demanded  a 
special  verdict,  and  submitted  questions  therefor;  and  the 
court,  while  granting  the  request,  decided  that  a  general 
verdict  should  be  found  also,  to  which  decision  the  defend- 
ant excepted.  Thereupon  the  court  submitted  five  questions 
to  the  jury  as  and  for  a  special  verdict,  with  some  instruc- 
tions adapted  to  each  question,  and  then  proceeded  to  give 
the  jury  a  separate  and  independent  charge,  comprising 
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more  than  eight  printed  pages  of  the  record,  and  applicable 
only  to  a  general  verdict. 

The  verdict  rendered  by  the  jury  was  as  follows :  "(1)  Were 
the  employees  of  the  defendant  company  guilty  of  any  neg- 
ligence in  coupling  on  the  car  at  Hanover?    A.  They  were. 

(2)  If  you  answer  the  first  q^uestion  in  the  affirmative,  then 
was  such  negligence  the  proximate  cause  of  the  injury  which 
the  plaintiff  received  on  the  occasion  in  question  ?  -4.  It  was. 

(3)  Was  the  plaintiff  in  the  exercise  of  ordinary  care  at  the 
time  he  received  the  injuries  complained  of?     A.  He  was. 

(4)  Was  the  plaintiff  guilty  of  any  negligence  directly  con- 
tributing to  the  injuries  which  he  received  ?   A.  He  was  not. 

(5)  What  damages  did  the  plaintiff  sustain  in  consequence 
of  the  injuries  which  he  received  ?  A.  Five  hundred  dollars 
($500).  (6)  We,  the  jury  duly  impaneled  to  try  the  issue  in 
the  above-entitled  action,  find  for  the  plaintiff,  and  assess  his 
damages  at  the  sum  of  five  hundred  dollars  ($500).*' 

Upon  this  verdict  judgment  was  rendered  for  the  plaintiff, 
and  the  defendant  appeals. 

C,  H,  Ycm  Alstiney  counsel  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  K  D.  McGawan 
and  M.  G.  Jeffris^  and  oral  argument  by  Mr.  Jefris. 

WiNSLow,  J.  1.  It  was  argued  in  the  present  case  that  the 
evidence  conclusively  showed  the  plaintiff  guilty  of  contrib- 
utory negligence,  because  he  was  on  the  platform  of  the  car 
when  the  accident  occurred.  It  has  been  frequently  held 
that  a  passenger  who  voluntarily  and  unnecessarily  rides 
upon  the  platform  of  a  railway  car  assumes  the  risks  which 
necessarily  attend  that  exposed  position;  but,  on  the  other 
hand,  it  has  also  been  held  that  a  passenger  is  not,  as  matter 
of  law,  guilty  of  negligence  in  standing  on  the  platform  of 
cars,  even  while  in  motion,  if  there  is  no  room  inside;  nor 
is  such  passenger  required  to  totally  disregard  the  courtesies 
of  life,  by  violently  pushing  and  crowding  his  way  by  main 
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force  through  a  crowd  of  people  in  order  to  reach  the  inside 
of  the  car.  Fetter,  Carr.  Pass.  §  167.  Such  a  rule  would 
make  the  question  of  negligence  depend  upon  the  brute 
strength  of  the  passenger.  If  the  car  be  so  crowded  that  a 
reasonably  prudent  man  would  conclude  that  he  could  not 
get  inside  without  unreasonably  pushing  and  crowding  his 
way  by  main  force,  and  so  would  conclude  to  ride  upon 
the  platform,  the  question  as  to  whether  he  is  guilty  of  con- 
tributory negligence,  or  has  assumed  the  extraordinary  risks 
of  that  position,  is  one  for  the  jury,  under  proper  instruc- 
tions. The  evidence  was  sufficient  in  the  present  case  to 
carry  the  question  to  the  jury,  under  the  above  rule. 

2.  The  second  question  of  the  special  verdict  was  whether 
the  negligence  of  the  defendant's  servants  in  coupling  the 
car  (if  any  such  negligence  had  been  proven)  was  the  prox- 
imate cause  of  the  plaintiff's  injuries.  In  connection  with 
this  question  the  defendant  asked  an  instruction  to  the  effect 
that  the  jury  must  answer  it  "  No,"  unless  they  were  satis- 
fied to  a  reasonable  certainty,  from  the  greater  weight  of 
evidence,  that  it  should  be  answered  "  Yes."  This  instruc- 
tion was  refused ;  nor  was  its  substance  given  in  the  general 
charge.  The  instruction  was  correct  and  its  refusal  was 
error.    PelUi^  v,  C,  St.  P.,  M.  <&  0.  R,  Co.  88  Wis.  521. 

3.  In  connection  with  the  same  question  the  court  charged 
the  jury  as  follows:  "The  second  question  is:  If  you  an- 
swer the  first  question  in  the  affirmative,  then  was  such 
negligence  the  proximate  cause  of  the  injury  which  the 
plaintiff  received  on  the  occasion  in  question  ?  The  word 
^ proximate'^  mecms  the  direct  cavse^  and  the  words  'direct 
cause '  are  equivalent  to  the  words  'proximate  cause.^  And, 
if  you  answer  the  first  question  in  the  affirmative,  then  you 
are  to  say  whether  that  negligence  was  the  proximate  cause 
of  the  injury  which  the  plaintiff  received  on  the  occasion  in 
question.    If  you  find  that  was  the  proximate  cause,  you 
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will  say  it  was.  If  you  find  it  was  not  the  proximate  cause, 
you  will  say  it  was  not."  Plaintiff's  counsel  thereupon  ad- 
dressed the  court  as  follows:  "I  ask  the  court  to  charge  the 
jury  that  the  words  proximate  cause  have  a  settled  legal 
definition,  in  connection  with  actions  for  negligence,  and 
mean  the  immediate  and  inducing  cause  of  the  injury. 
CovH:  That  is  correct.  Proximate  cavse  means  the  imme- 
diate or  indiccinff  caicse  of  the  injv/ry,  I  used  the  word  '  di- 
rect^ hut  that  m^ans  the  immediate  and  indxi^ng  cause?'^ 

The  defendant  duly  excepted  to  the  definitions  of  prox- 
imate cause  so  given,  and  it  is  clear  that,  under  the  long 
line  of  decisions  in  this  court  on  that  subject,  such  defini- 
tions were  erroneous.  The  subject  has  been  so  recently  and 
fully  discussed  by  Mr.  Justice  Marshall  in  Deiaenrieter  v. 
KrauS'Merkel  M.  Co.  97  Wis.  279,  that  further  discussion 
here  is  unnecessary. 

4.  The  third  and  fourth  questions  asked  the  jury  whether 
the  plaintiff  exercised  ordinary  care  or  was  guilty  of  con- 
tributory negligence.  In  connection  with  these  questions 
the  defendant  asked  the  following  instruction,  which  was 
refused:  "A  passenger  taking  a  crowded  excursion  train 
takes  it  with  the  increased  risk  and  diminution  of  comfort 
incident  thereto,  and  you  are  to  consider  this  proposition  of 
law  in  determining  your  answers  to  the  third  and  fourth 
questions." 

"We  have  been  referred  to  no  case  which  holds  that  a  pas- 
senger on  an  excursion  train  is  not  entitled,  as  matter  of  law, 
to  expect  just  as  much  care  to  be  exercised  for  his  safety  as 
a  passenger  upon  a  regular  train,  and  we  do  not  think  such 
is  the  law.  This  instruction  is  capable  of  being  so  construed, 
and  hence  we  think  it  was  properly  refused.  Doubtless  a 
passenger,  when  he  rides  upon  a  crowded  train,  assumes  the 
inconveniences  resulting  from  its  crowded  condition,  but  he 
cannot  properly  be  said  to  assume  any  increased  risk;  nor 
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can  the  company  be  held  to  any  less  degree  of  care  from  the 
mere  fact  that  the  train  is  crowded,  or  the  fact  that  it  is  an 
excursion  train  and  not  a  regular  train. 

5.  Error  is  assigned  because  the  court  did  not  submit  to 
the  jury  a  large  number  of  questions  presented  by  the  de- 
fendant as  a  part  of  the  special  verdict.  As  will  be  seen  by 
reference  to  the  special  verdict,  the  questions  submitted  by 
the  court  were  five  in  number,  and  covered  the  following 
points:  (1)  Was  the  coupling  negligently  made?  (2)  Was 
it  the  proximate  cause  of  the  injury?  (3)  Was  the  plaintiff 
exercising  ordinary  care  ?  (4)  Was  he  guilty  of  contributory 
negligence  ?  and  (5)  What  damages  did  he  suffer  ?  The  court 
told  the  jury  in  his  general  charge  that  the  only  ground  of 
negligence  claimed  by  the  plaintiff  was  negligence  in  the 
coupling  of  the  cars,  thus  eliminating  the  question  of  the 
negligent  furnishing  of  an  insufficient  number  of  car^  from 
the  case.  Eeference  to  the  pleadings  and  evidence  shows 
that  the  five  questions  above  set  forth  fully  cover  the  mate- 
rial issues  of  fact  in  the  case.  The  plaintiff's  claim  was  neg- 
ligence in  the  coupling  of  the  cars,  proximately  causing  his 
injury.  The  defendant's  claim  was  that  there  was  no  neg- 
ligence in  the  coupling,  but  that  the  plaintiff  was  negligent 
in  standing  on  the  platform,  and  thereby  contributed  to  his 
own  injury.  All  these  questions  are  covered  by  the  verdict, 
beyond  doubt.  ,  It  is  true  that  the  questions  are  quite  general 
in  their  nature,  and  require  careful  instructions  to  be  given 
in  connection  with  them,  in  order  to  insure  intelligent  an- 
swers; but,  as  said  in  Lee  v.  (7.,  St.  P.,  M.  cfe  0.  B,  Co.  101 
Wis.  352,  the  form  of  the  questions  must  rest  largely  in  the 
discretion  of  the  trial  court,  and,  as  in  other  cases  of  discre- 
tionary action,  the  ruling  of  the  court  below  will  not  be  re- 
versed, save  for  abuse  of  such  discretion.  Now,  while  the 
trial  court  in  the  present  case  might  with  propriety  have  sub- 
mitted to  the  jury  the  question  whether  the  plaintiff  volun- 
tarily stood  upon  the  platform,  or  whether  by  ordinary  effort 
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and  diligence  he  could  have  found  room  in  the  car,  we  can- 
not say  that  it  was  error  to  cover  those  questions  by  the 
general  question  concerning  contributory  negligence.  Schxi- 
maker  v.  Heinemann^  99  "Wis.  251 ;  Raymond  v.  Kescbergy  98 
AVis.  317.  The  defendant  submitted  twenty  questions  cover- 
ing very  minutely  the  conduct  of  the  various  trainmen,  and 
what  they  ought  to  have  anticipated,  and  what  the  plaintiff 
ought  to  have  anticipated,  some  of  the  questions  being  quite 
long  and  complicated.  It  would  have  been  nearly  or  quite 
a  cross-examination  of  the  jury,  and  such  is  emphatically  not 
the  purpose  of  the  special  verdict.  The  purpose  of  the  spe- 
cial verdict  is  to  obtain  separate  findings  upon  the  material^ 
controverted  isaites^  but  not  to  settle  every  question  upon 
which  witnesses  differ  in  the  course  of  a  trial ;  and  it  is  also 
its  purpose  to  obtain  these  findings  in  answer  to  a  few  ques- 
tions, rather  than  in  answer  to  many.  The  greater  the 
number  of  questions,  the  greater  the  opportunity  for  incon- 
sistency in  answers,  resulting  in  mistrials  and  miscarriages 
of  justice.  While  such  results  may  gratify  the  defendant, 
they  are  not  the  results  which  the  court  and  the  law  seek. 
"We  find  no  reversible  error  in  the  form  of  the  special  ver- 
dict, nor  in  the  refusal  to  incorporate  the  questions  submitted 
by  the  defendant  in  it. 

6.  A  question  remains  to  be  considered  which  is  of  greater 
importance  and  difficulty  than  those  previously  discussed  in 
this  opinion.  After  the  special  verdict  was  requested  and 
allowed,  the  court  announced  that  a  general  verdict  would 
be  required  also,  to  which  ruling  of  the  court  the  defend- 
ant's counsel  excepted.  The  court,  then,  after  submitting 
the  questions  of  the  special  verdict,  with  some  special  instruc- 
tions as  to  each  question,  gave  to  the  jury  an  independent 
charge,  covering  some  eight  pages  of  the  printed  case,  and 
going  over  the  legal  questions  arising  in  the  case  in  a  form 
suitable  only  to  a  general  verdict,  and  telling  the  jury  under 
what  circumstances  the  plaintiff  could  recover  and  under 
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what  circumstances  he  could  not  recover;  and  to  many  of 
these  propositions  exception  was  taken.  That  this  is  the 
very  thing  which  the  special  verdict  is  intended  to  prevent 
is  evident  from  the  law  itself.  The  special  verdict  was  ex- 
pressly intended  to  submit  to  the  jury  for  answer  certain 
questions  of  fact,  which  they  are  to  answer  from  the  evi- 
dence, guided  by  instructions  appropriate  to  the  questions 
only,  without  regard  to  the  legal  effect  of  their  answers  upon 
the  ultimate  question  of  the  rights  of  the  parties.  Thus,  it 
was  expected  and  intended  to  relieve  the  jury  from  all  con- 
sideration as  to  whether  their  answers  are  consistent  with  a 
general  recovery  by  either  party,  and  thus  to  obtain  a  result 
as  far  as  possible  free  from  sympathy  or  prejudice. 

With  the  wisdom  of  the  law  we  have  nothing  to  do. 
Properly  used,  it  secures  to  parties  a  valuable  right,  and  it 
should  be  carried  out  by  the  courts  in  such  manner  as  to 
effectuate  its  purpose,  if  possible.  That  the  submission  of 
general  propositions  of  law,  suitable  only  to  the  case  of  a 
general  verdict,  tends  to  defeat  the  purpose  of  the  law,  has 
been  frequently  held  by  this  court.  Eyan  v.  Rockford  Ins. 
Co.  T7  Wis.  611;  Beed  v.  Madison^  85  Wis.  679;  Coats  v. 
Stant4m,  90  Wis.  130 ;  Conway  v.  Mitchell^  97  Wis.  290 ;  KoUer 
^.  West  Side  R.  Co.  99  Wis.  33. 

The  question  of  the  propriety  of  submitting  a  general  ver- 
dict side  by  side  with  a  special  verdict  has  been  quite  fre- 
quently referred  to,  and  it  must  be  admitted  that  the  previ- 
ous expressions  of  the  court  are  not  in  entire  harmony.  Thus, 
it  was  said  in  Damis  v.  Farmington^  42  Wis.  425,  very  cor- 
rectly, in  substance,  that  a  party  is  entitled,  as  matter  of 
right,  to  have  a  special  verdict  containing  a  specific  finding 
on  every  material  issue,  and  that  a  want  of  this  cannot  be 
cured  by  a  general  verdict.  But  it  was  also  said  in  that  case 
that,  where  a  special  verdict  is  returned,  there  may  be  a 
general  verdict  also;  citing  E.  S.  1858,  ch.  132,  sec.  14,  and 
Lemke  v.  C,  M.  &  St.  P.  R.  Co.  39  Wis.  449.    This  latter 
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question  does  not  seem  to  have  been  raised  by  any  objection 
or  exception  in  that  case,  nor  does  the  proposition  seem  to 
be  supported  by  the  authorities  cited.  In  the  Lemke  Case  it 
was  simply  held  that  a  special  verdict  inconsistent  with  the 
general  verdict  would  control,  no  question  being  raised  as 
to  the  propriety  of  submitting  a  general  and  special  verdict 
together.  The  section  of  the  statute  cited  (sec.  14,  ch.  132, 
R.  S.  1858,  now  the  last  sentence  of  sec.  2860,  Stats.  1898) 
provides  that,  "  when  a  special  finding  of  facts  shall  be  in- 
consistent with  the  general  verdict,  the  former  shall  control 
the  latter."  It  seems  to  U9  very  plain  that  this  provision 
refers,  not  to  a  special  verdict,  but  to  those  special  findings 
of  fact  which  may  or  may  not  cover  the  whole  case,  and 
which  the  court  may,  of  its  own  motion,  submit  to  a  jury  in 
connection  with  the  general  verdict.  R.  S.  1858,  ch.  132, 
sec.  11;  Stats.  1898,  sec.  2858.  But  while  this  proposition 
seems  not  to  have  been  called  for  in  the  case  and  not  founded 
upon  sound  authority,  still  it  is  not  to  be  denied  that  it  has 
been  repeated  in  various  cases,  in  substantially  this  form, 
that,  while  a  general  verdict  is  unnecessary  in  connection 
with  a  special  verdict,  the  mere  fact  of  its  submission  is  not 
error,  as  it  harms  neither  party.  If  it  is  inconsistent  with 
the  special  verdict,  the  special  verdict  prevails;  if  consistent, 
it  is  a  mere  harmless  legal  conclusion.  Thus,  in  either  case 
it  is  useless.  Avlt  v.  Wheder  <&  W.  Mfg.  Co.  54  Wis.  300; 
Eoppe  V.  Cy  M.  &  St.  P.  R.  Co.  61  Wis.  357;  Cooj[^  v.  Ins. 
Co.  of  Pa.  96  Wis.  362.  The  practical  inconsistency  of  these 
decisions  is  manifest.  It  is  held  that  instructions  on  general 
legal  propositions  are  not  proper  and  may  be  error;  but  it 
is  also  held  that  the  submission  of  a  general  verdict  in  con- 
nection with  the  special  verdict  is  not  error.  Certainly,  if 
it  is  not  error  to  submit  a  general  verdict,  it  ought  not  to  be 
«rror  to  give  appropriate  instructions  upon  it,  and  yet  this 
very  action  has  been  held  error. 
The  present  case  is  a  striking  instance  of  the  effect  of  sub- 
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mitting  a  special  and  general  verdict  together.  The  special 
verdict  is  briefly  disposed  of  by  the  charge  of  the  court, 
with  a  few  general  propositions,  while  the  general  verdict 
is  made  the  principal  feature  of  the  case,  and  completely 
dwarfs  the  special.  While  this  course  finds  implied,  if  not 
direct,  support  in  decisions  of  this  court,  it  is  certainly  plain 
that  the  whole  purpose  and  intent  of  the  law  is  liable  to  be 
thw&rted  by  it;  and  we  have,  after  mature  deliberation,  de- 
termined that  it  ought  not  to  be  tolerated.  We  do  not  decide 
that  it  is  error  to  submit  a  general  verdict  in  connection 
with  the  special  verdict,  where  there  is  no  objection  and 
there  is  no  general  charge  given,  though  such  practice  is  not 
to  be  encouraged  and  is  not  in  harmony  with  the  intent  of 
the  law;  but  we  hold  that  such  a  course  is  error  in  a  case 
where  objection  is  duly  taken  to  the  submission  of  a  general 
verdict  in  connection  with  the  special,  and  where  the  court 
gives  full  instructions  on  the  general  propositions  of  law  in- 
volved, thus  plainly  informing  the  jury  of  the  effect  of  their 
answers  to  the  special  questions,  and  how  to  make  such  an- 
swers consistent  with  the  general  verdict,  especially  where 
exception  is  taken  to  such  general  instructions. 

So  far  as  this  rule  is  inconsistent  with  expressions  con- 
tained in  previous  decisions  of  this  court,  they  must  be  con- 
sidered as  overruled  or  modified  in  accordance  herewith. 

In  connection  with  this  subject,  it  may  be  proper  to  notice 
a  class  of  cases  in  this  court  which  seem  to  intimate  that  a 
defective  special  verdict  may  be  helped  out  by  a  general  ver- 
dict. Of  this  class  is  Hutchimon  v.  C.  cfe  N,  W.  R.  Co.  41 
Wis.  541,  where  it  is  said  that,  "  in  the  absence  of  a  general 
verdict,  the  special  findings  should  include  all  the  material 
issues  made  by  the  pleadings."  See,  also,  Eilert  -y.  G,  B.  <& 
M.  R.  Co.  48  Wis.  606.  There  is  also  another  class  of  cases 
which  bold  or  intimate  that  where  a  special  verdict  is  de- 
manded, and  all  the  issues  are  not  covered  by  the  special 
questions,  but  no  objection  is  made  on  that  ground,  and  a 
Vol.102— 15 
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general  verdict  is  returned  under  correct  instructions,  the 
irregularity  is  waived ;  thus  holding,  in  effect,  that  a  general 
verdict  may  help  out  a  defective  special  verdict.  Schultz  v. 
C,  M.  <&  St.  P.  E.  Co.  48  Wis.  375 ;  Shermcm  v.  Menominee 
Ewer  L.  Co.  77  Wis.  14;  Elatt  v.  N.  C.  Foster  L.  Co.  92  Wis. 
622. 

How  far  these  cases  can  be  harmonized  with  the  statute 
and  the  cases  which  hold  that  a  party  demanding  a  special 
verdict  has  an  absolute  right  to  a  special  finding  on  each 
material  question  {Davis  v.  Farmington^  42  Wis.  425;  F. 
Dohmm  Co.  v.  Niagara  F.  Ins.  Co.  96  Wis.  38),  or  with  the 
propositions  determined  in  this  case,  seems  a  question  of  con- 
siderable difficulty.  This  question  is  not  before  us,  and  hence 
we  cannot  decide  it;  but  we  call  attention  to  the  seeming 
difficulty,  in  order  that  it  may  be  avoided  in  future  cases,  as 
it  may  easily  be  by  the  exercise  of  care  in  covering  all  ma- 
terial issues  by  the  questions  of  the  special  verdict. 

We  find  no  other  questions  that  require  discussion. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Babdeen,  J.,  took  no  part. 


Bakeb,  Appellant,  vs.  Bakeb  and  others,  Eespondents. 

January  14 — February  SI,  1899. 

Wills:  Undue  influence:  Fraud. 

The  evidence  in  this  case  —  showing,  among  other  things,  that  a  te^ 
tator  was  seventy-three  years  of  age  when  he  died;  that  he  left  a 
widow,  his  second  wife,  by  whoni  he  had  no  childreh;  also  a  maiv 
ried  son  and  daughter,  children  of  his  first  wife,  and  several  grand- 
children, children  of  a  deceased  son;  that  until  about  six  weeks 
before  his  death  he  appeared  to  have  sufficient  mental  capacity  to 
do  business,  but  about  three  weeks  later  had  become  very  feeble 
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and  had  difficulty  in  recognizing  old  acquaintances;  that  about  ten 
days  before  his  death  he  expressed  a  desire  to  make  his  will  and  give 
his  wife  his  home  farm  for  life  or  widowhood,  together  with  the  equip- 
ment to  carry  it  on ;  that  he  grew  weaker,  and  on  the  next  day  failed 
for  some  time  to  recognize  a  friend  and  when  aroused  said  he  did 
not  know  where  he  was;  that  on  the  following  day  he  signed  a 
paper  in  the  nature  of  a  will,  nearly  all  written  in  pencil  by  his 
wife,  giving  to  her  his  household  goods  absolutely,  his  farm  and 
farming  utensils  as  long  as  she  should  remain  his  widow,  and  full 
control  of  all  notes  and  mortgages;  that  about  three  hours  after- 
wards  he  signed  the  paper  offered  as  his  will,  drawn  by  an  unskilled 
neighbor,  by  which  he  gave  to  his  wife  all  of  his  property,  worth 
more  than  $80,000,  except  some  trifling  legacies;  that  the  testator's 
children  and  grandchildren  were  then  out  of  the  state  and  did  not 
know  of  his  illness;  that  they  afterwards  learned  of  it»  not  from 
his  wife,  and  when  some  of  them*  came  they  were  never  left  alone 
with  him,  but  his  wife  or  her  sister  was  always  present,  and  they 
did  not  learn  of  the  alleged  will  until  after  his  death, —  is  field  to 
show  that  the  alleged  will  was  procured  by  undue  influence  or 
fiaud. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  opinion  states  the  case. 

M,  L,  Lueck  and  Ed/win  F.  Van  Vechten^  attorneys,  and 
TF.  H,  Timlin^  of  counsel,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  H.  K.  Butter- 
fidd^  Sa/wyer  cfe  Sawyer^  and  J,  E.  Malone^  and  oral  argu- 
ment by  Mr.  BuUerfidd  and  Mr.  E.  W.  Sawyer. 

Cassodat,  C.  J.  It  appears  from  the  record  that,  Febru- 
ary 22,  1897,  Dennison  Baker  died,  leaving  an  instrument 
which  the  county  court  admitted  to  probate  as  his  last  will 
and  testament,  which,  omitting  the  formal  part,  is  as  follows : 

"  First,  I  give  and  bequeath  to  my  grandchildren  Grace 
and  Josie  Eector  the  sum  of  $250  each  within  one  year  from 
the  time  of  my  demise. 

"  Second,  I  give  and  bequeath  to  my  son  Adefhert  BaTcer  the 
sum  of  $50. 
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"  Third,  I  give  and  bequeath  to  my  daughter  Ru^y  the 
sum  of  $100. 

"  Fourth,  I  give  and  bequeath  to  my  grandchildren  Adelr 
hert^  Frederick^  TJiomas^  Alice^  and  OeorgCy  children  of  my 
son  George,  the  sum  of  ten  dollars  each. 

"  And  lastly,  I  give  and  bequeath  to  my  wife  Nancy  all 
the  rest  of  my  real  estate  and  personal  property,  of  what 
nature  or  kind  soever,  and  appoint  her  sole  executor  of  my 
estate,  without  bonds. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  15th  day  of  February,  1897. 

"D.Baker.     [Seal.]" 

There  was  also  an  attesting  clause,  signed  by  J.  W.  Martin, 
C  E.  Annis,  and  Kudolph  Hermann. 

On  appeal  from  the  county  court,  a  trial  was  had  by  the 
circuit  court  and  a  jury,  upon  issues  agreed  upon  and  sub- 
mitted, and  at  the  close  of  the  trial  the  jury*  returned  a  ver- 
dict to  the  effect  that  such  paper  writing  was  executed  in 
conformity  with  the  provisions  of  the  statutes  relating  to 
wills;  that  the  deceased  did  not  have  testamentary  capacity 
at  the  time  of  the  execution  of  the  alleged  last  ^vill  and  tes- 
tament; that  it  was  not  his  own  voluntary  act  and  deed, 
but  was  the  result  and  product  of  undue  influence.  There- 
upon the  trial  court  refused  to  set  aside  such  special  verdict 
or  any  part  thereof,  but  confirmed  the  same,  and  ordered 
and  adjudged  that  the  decree  of  the  county  court  admitting 
to  probate  the  alleged  last  will  and  testament  be  vacated, 
and  the  case  be  remitted  to  the  county  court  for  further 
proceedings  therein  in  accordance  with  the  judgment  of  the 
trial  court;  and  from  the  judgment  so  entered  the  widow, 
Nwncy  E.  Baker^  brings  this  appeal. 

It  appears,  and  is  undisputed,  that  Mr.  Baker  had  resided 
in  Wisconsin  for  more  than  fifty  years;  that  he  married  his 
first  wife  soon  after  he  came  to  the  state;  that  he  had  by 
her  four  children, —  two  boys,  George  and  AdeXbert^  and  two 
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girls,  Sarah  and  JRvhy;  that  Gteorge  and  Addbert  both  re- 
mained at  home  with  him  until  they  were  over  thirty  years 
of  age;  that  subsequently  the  two  sons  became  residents  of 
Missouri;  that  George  died  in  Missouri  in  November,  1896, 
leaving  five  chil4ren,  him  surviving;  that  Addbert  lived  there 
with  his  family  at  the  time  of  his  father's  death,  and  had  for 
more  than  ten  years  previously;  that  Sarah  died  in  1889, 
without  issue;  that  Buby  was,  at  the  time  of  her  father's 
death,  married  and  a  resident  of  Minnesota,  where  she  had 
lived  with  her  family  for  several  years;  that  in  1884  Mr. 
Baker's  first  wife,  and  the  mother  of  all  his  children,  died ; 
that  in  1888  he  married  the  appellant,  Nancy  -E!,  but  never 
had  any  children  by  her;  that  his  eyesight  had  been  poor 
for  about  five  years  before  his  death ;  that  in  1895  he  re- 
ceived an  injury  in  his  hip,  by  reason  of  his  horse  running 
away,  which  gave  him  a  slow,  shufliing  gait;  that  his  last 
sickness  commenced  in  the  latter  part  of  December,  1896,  or 
the  first  part  of  January,  1897;  that  January  10,  1897,  he 
settled  with  the  witness  Eimer,  a  merchant  who  occupied  a 
store  building  as  his  tenant,  and  on  the  next  day,  January 
11, 1897,  he  made  a  new  lease  of  the  store  to  Eimer  for  the 
term  of  five  years;  th^t  he  then  had  sufficient  mental  capac- 
ity to  do  business;  that  his  health  gradually  commenced  to 
fail,  especially  in  the  latter  part  of  January,  1897;  that 
about  February  1, 1897,  be  had  become  very  weak,  and  failed 
to  recognize  the  witness  "Wells,  with  whom  he  had  long  been 
well  acquainted;  that  he  gradually  grew  weaker  from  that 
time  until  the  time  of  his  death;  that  on  Saturday,  February 
13, 1897,  two  days  before  making  the  alleged  will,  he  recog- 
nized the  witnesses  Wells  and  Eimer  with  difficulty,  and 
expressed  a  desire  to  make  his  will,  and  that  he  wanted  his 
wife  to  have  his  home  farm  for  her  lifetime  or  as  long  as  she 
remained  his  widow,  together  with  the  team  and  tools  to 
carry  on  the  farm;  that  the  next  day  (Sunday)  he  was  still 
weak,  and  for  some  time  failed  tp  recognize  Eimer,  and 
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when  aroused  he  said  he  did  not  know  where  he  was;  that 
about  5  o'clock  in  the  afternoon  of  the  next  day  (Monday, 
February  15th),  Mr.  Baker  signed  a  paper,  all  written  in 
pencil  by  the  appellant,  Ifcmcy  E,  Baker^  except  the  clause 
relating  to  Heintz,  which  was  underlined  by  the  witness 
Martin  at  the  request  of  Mr.  Baker,  and  of  which  paper  the 
following  is  a  copy,  to  wit: 

"  Dennison  Baker's  last  will  and  testament. 

"  The  household  goods  and  surroundings  shall  belong  to 
my  wife.  The  farm  and  farming  utensils  are  to  hers  as 
long  as  she  shall  live  or  she  remains  my  widow.  The  stock 
and  bams  shall  be  hers,  and  the  farm  shall  be  run  as  it  is 
this  year.  All  notes  and  mortgages  she  shall  have  full  con- 
trol of. 

"  That  M.  P.  Heintz  shall  have  the  money  on  his  mort- 
gage, just  as  he  has  had  it,  as  long  as  he  wants  it. 

"August  Eimeb.  [Signed]        Dennison  Baxeb. 

"J.  W.  Mabtin, 

«C.  E.  Annis." 

It  farther  appears  that,  in  addition  to  such  three  sub- 
scribing witnesses  and  the  appellant,  there  was  present,  at 
the  time,  the  witness  Wells,  who  expressly  refused  to  sign 
the  paper  as  a  witness,  after  being  requested  by  Mrs,  Baker ^ 
on  the  ground  that  he  did  not  think  it  was  Mr.  Baker's  will ; 
that  at  the  foot  of  that  paper  so  executed  by  Mr.  Baker 
Mrs,  Baker  subsequently  wrote,  in. pencil,  the  following 
memorandum:  "  Mr.  Eimer  asked  if  he  understood  it  should 
be  as  long  as  she  lives.  Mr.  Baker  said  ^  Yes;  as  long  as 
she  lives,  I  want  her  to  have  it; ' "  that  subsequently  there 
was  written,  in  pencil,  on  a  separate  piece  of  paper,  a  fur- 
ther memorandum,  as  follows,  to  wit:  "Lastly,  I  give  and 
bequeath  to  my  Nancy  all  the  rest  of  my  real  estate  and 
personal  property,  of  what  nature  or  kind  soever,  and  ap- 
point her  sole  executor  of  my  estate;"  that  about  three 
hours  after  that  first  pencil  paper  was  so  signed  by  Mr. 
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Baker  the  alleged  will  in  question  was  signed  by  him,  and 
witnessed  by  J.  W.  Martin,  0.  E.  Annis, —  two  of  the  per- 
sons who  witnessed  the  pencil  writing, —  and  also  by  one 
Endolf  Hermann. 

That  paper  purports  to  give  and  devise  to  Mrs.  Baker  all 
of  her  husband's  property,  except  some  trifling  legacies 
amounting  to  $700.  In  other  words,  as  seems  to  have  been 
conceded,  that  paper  purported  to  give  Mrs,  Baker  some 
$30,000  more  than  she  would  have  obtained  under  the  stat- 
utes. Mr.  Baker  was  at  the  time  about  seventy-three  years 
of  age.  He  had,  several  years  previously,  given  conside;*- 
able  money  to  each  of  his  children.  When  the  alleged  will 
was  drawn,  all  his  children  and  grandchildren  then  living 
were  either  in  Missouri  or  Minnesota.  None  of  them  had 
knowledge  of  his  sickness  until  after  the  making  of  the 
alleged  will,  and  then  received  the  information  from  others 
than  the  appellant.  It  was  not  drawn  by  a  person  living 
near,  who  was  in  the  habit  of  drawing  his  papers,  but  by 
the  witness  J.  W.  Martin,  who  lived  two  and  one-half 
miles  distant,  and  who  admits  that  he  had  never  drawn  a 
will  before,  and  but  very  few  other  papers.  Mrs.  Baker 
drew  nearly  all  of  the  first  paper,  and  manifestly  had  more 
or  less  to  do  about  drawing  the  alleged  will.  She  was  the 
dominant  force  in  the  household  at  the  time.  Her  sister 
was  with  her.  Mr.  Baker  seems  to  have  been  in  a  passive 
condition,  saying  but  little  more  than  yes  or  no.  After 
Rvhy  and  AdeSbeH  came,  neither  of  them  was  left  alone 
with  their  father,  but  Mrs.  Baker  or  her  sister  was  at  all 
times  present.  Neither  of  them  had  any  information  re- 
specting the  alleged  will  until  after  the  death  of  their  father. 
After  the  arrival  of  Addbert^  Mrs.  Baker^a  sister  took  the 
alleged  will  to  the  house  of  the  witness  Martin  for  safe  keep- 
ing. The  conduct  of  Mrs.  Baker^  and  the  circumstances 
surrounding  the  making  and  execution  of  the  alleged  will, 
were  more  or  less  suspicious,  and  called  for  explanation  on 
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her  part.  The  jury  were  clearly  justified  in  finding  that 
the  paper  writing  was  not  the  voluntary  act  of  Mr.  Baker. 

From  a  careful  examination  of  the  evidence,  we  are  forced 
to  the  same  conclusion  reached  by  the  trial  court,  and  that 
is  that  the  alleged  will  was  either  procured  by  undue  influ- 
ence, or  that  a  bold  fraud  was  practiced  upon  the  deceased. 
This  conclusion  is  supported  by  numerous  adjudications  of 
this  court.  Diach  v.  Timm^  101  Wis.  179,  and  cases  there 
cited.  The  question  involved  was  purely  one  of  fact  for  the 
jury  and  trial  court.  They  decided  it  according  to  the  clear 
preponderance  of  the  evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Babdeen,  J.,  took  no  part. 

The  appellant  moved  for  a  reheanng  and  modification  of 
the  decision  so  that  the  same  should  provide  that  the  costs 
and  expenses  of  the  appellant  on  the  appeal  to  the  supreme 
court,  and  a  reasonable  sum  for  counsel  fees,  be  allowed  by 
the  county  court,  to  be  paid  out  of  the  estate. 

The  motion  was  denied  April  4, 1899. 


The  State  ex  eel.  Chicago  &  Nobthwestebn  Railway 
Company  vs.  Bubnell,  Circuit  Judge. 

January  31 — February  SI,  1899, 

Certiorari:  Effect  of  supersedeas:  BiU  of  exceptions, 

A  writ  of  certiorari  does  not  vacate  the  order  or  judgment  challenged 
thereby,  but  merely  suspends  its  execution.  It  does  not  prevent 
the  giving  of  notice  of  the  entry  of  the  judgment  or  order  for  the 
purpose  of  setting  the  time  running  within  which  a  bill  of  excep- 
tions must  be  settled. 
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Mandamus  to  the  circuit  court  for  Winnebago  county: 
Geo.  W.  Bttrnell,  Circuit  Judge.     Writ  dwmissed. 

Proceedings  commenced  in  this  court  to  compel  the  re- 
spondent to  sign  and  certify  a  bill  of  exceptions. 

An  order  was  made  granting  the  prayer  of  a  petition,  filed 
in  the  circuit  court  for  Winnebago  county,  for  the  appoint- 
ment  of  commissioners  in  condemnation  proceedings.  There- 
after such  proceedings  were  removed  to  this  court  for  review 
pursuant  to  a  writ  of  certiorari.  A  copy  T)f  the  order  in  the^ 
condemnation  matter,  and  notice  of  the  entry  thereof,  were 
served  so  as  to  set  the  time  running  for  the  railway  com- 
pany to  settle  a  bill  of  exceptions.  Later,  the  writ  of  cer- 
tiorari was  quashed.  Subsequent  to  the  quashing  of  the 
writ,  a  bill  of  exceptions  was  prepared  on  behalf  of  the  re- 
lator, and  all  steps  requisite  to  the  signing  and  certifying  of 
it  by  the  circuit  judge  complied  with,  unless  the  relator  was 
too  late  therewith  because  of  the  service  of  the  copy  of  the 
order  and  notice  of  the  entry  thereof,  before  mentioned. 
The  circuit  judge  held  that  the  bill  came  to  him  too  late 
and  refused  to  sign  it.  An  alternative  writ  of  mam.damvs 
was  sued  out  of  this  court,  requiring  the  judge  to  sign  the 
bill  or  show  cause  to  the  contrary.  Due  return  was  made 
to  such  writ,  assigning  as  the  reason  for  not  signing  the 
bill  that  the  time  therefor  expired  before  such  bill  was 
presented  for  settlement.  The  relator  demurred  to  the  re- 
turn, and  the  issue  thus  formed  was  submitted  to  the  court 
for  determination. 

For  the  relator  there  was  a  brief  by  Fish^  Cary^  Ujyhain 
ds  Black,  and  oral  argument  by  H.  If,  McMynn,  They  con 
tended,  inter  alia,  that  the  writ  of  certiorari  removed  the 
condemnation  proceedings,  record  and  all,  bodily  from  the 
circuit  court  to  the  supreme  court  and  suspended  the  pow- 
ers of  the  circuit  court  as  to  such  proceedings.  All  at- 
tempted subsequent  proceedings  in  that  court  pending  the 
certiorari  would  be  coram,  non  judice  and  void.     Caee  v» 
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ShepJierdj  2  Johns.  Cas.  27;  Patchin  v.  BrooTdyn^  13  Wend. 
€G4;  Cross  v.  Smithy  1  Salk.  148;  N'eumwn  v.  State^  76  Wis. 
112;  McCormick  H.  M.  Co.  v.  Reedy  85  Wis.  201,  202;  Wal- 
lace V.  Wallace,  13  Wis.  224,  227. 

Miller  J  Noyes,  MiUer  dk  Wahl  and  IhUm  dk  Weed,  respond- 
ent's attorneys.  [No  brief  on  file.]  The  cause  was  argued 
orally  by  H.  L  Weed. 

Marshall,  J.  A  writ  of  certiorari  suspends  the  execu- 
tion of  the  judgment  or  order  challenged  thereby.  It  does 
not  vacate  such  judgment  or  order.  Pending  the  hearing, 
such  order  or  judgment  remains  in  full  force  the  same  as  in 
case  of  an  appeal  where  the  statute  regarding  a  stay  of  pro- 
ceedings has  been  complied  with.  In  case  of  an  appeal,  the 
record  may  be  retained  in  the  court  below  and  a  certified 
copy  be  sent  to  this  court;  in  case  of  a  writ  of  certiorari 
the  same  course  may  be  pursued,  in  fact  is  required  to  be 
pursued,  unless  an  order  be  entered  to  the  contrary.  See 
Supreme  Court  Eule  IV.  The  idea  that  a  supersedeas  va- 
cates the  order  or  judgment  of  the  lower  court  pending  the 
hearing  in  the  court  above,  has  no  place  in  our  system.  The 
sole  effect  of  it  is  to  prevent  any  act  being  done  to  enforce 
the  judgment  or  order  a^ected  by  the  stay.  Notwithstand- 
ing the  supersedeas  or  stay,  the  judgment  or  order  may  be 
pleaded  or  given  in  evidence  in  bar  or  as  an  estoppel,  or  the 
judgment  debtor  may  be  garnished,  or  any  other  proceed- 
ings be  taken  not  inconsistent  with  the  dormant  status  of 
the  judgment  so  far  as  its  enforcement  is  concerned,  ^eu- 
man  v.  State,  76  Wis.  112;  Richter  v.  Leiby,  99  Wis.  512; 
State  V,  Madison,  63  Me.  546. 

It  follows  that  the  giving  of  a  notice  of  the  entry  of  a 
judgment  or  order,  so  as  to  set  the  time  running  within 
which  to  settle  a  bill  of  exceptions,  is  not  a  proceeding  to 
enforce  such  order  or  judgment,  and  is  not  prevented  by  the 
issuance  and  service  of  a  writ  of  certioi^a/ri  to  test  the  valid- 
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ity  of  such  order  or  judgment.  That  is  ruled  by  Sexton  v. 
Pickettj  24  Wis.  346.  The  circuit  judge  relied  upon  the  de- 
cision in  that  case  in  refusing  to  sign  the  bill  of  exceptions. 
No  reason  is  perceived  why  the  decision  in  that  case,  and 
the  facts  alleged  in  the- return,  are  not  a  complete  answer  to 
the  alternative  writ  of  mandamus.    They  are  so  considered. 

The  result  is  that  the  demurrer  to  the  return  to  the  alter- 
native writ  must  be  overruled,  and  judgment  be  entered  dis- 
missing such  writ  and  for  costs  to  be  taxed  against  the 
relator. 

By  the  Court.-^  It  is  so  ordered. 


Shobes  Lttmbbs  Company,  Appellant,  vs.  Claney  and  others, 
Eespondents. 

January  SI — February  SI,  1899, 

SaJe  of  lumber:  Bescission  for  failure  of  title:  Nonperformance  of  con- 
tract: Excuse, 

1  By  a  contract  indicating  a  present  sale  of  lumber  by  plaintiff  to  de- 
fendants, the  latter  agreed  to  give  their  note  for  a  part  of  the  price 
and  to  pay  the  balance  after  plaintiff  had  carried  the  lumber  for 
them  to  Chicaga  Learning,  however,  that  the  title  was  still  in 
plaintiff's  vendor  of  the  timber  from  which  the  lumber  had  been 
sawed,  who  had  not  been  fuUy  paid,  defendants  refused  to  give  the 
note  when  demanded  unless  plaintiff  would  clear  the  title  or  give 
a  bond  for  delivery  of  the  lumber  free  from  liens.  Plaintiff  refused 
to  do  either,  and  soon  after  removed  defendants'  mark  from  the 
lumber  and  sold  it  to  other  persons.  Held,  that  the  contract  had 
been  rescinded. 

2l  It  was  immaterial,  in  such  case,  that  plaintiff's  vendor  permitted  it 
to  sell  lumber  before  making  payment,  if  no  such  claim  was  made 
when  defendants  refused  to  give  the  note  and  no  information  to 
that  effect  was  ever  given  theuL 

8b  Where,  in  such  case,  the  carriage  of  other  lumber  belonging  to  de- 
fendants to  market  was  made  a  condition  precedent  to  the  taking 
•  effect  of  the  sale,  the  performance  of  that  condition  by  plaintiff, 
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for  which  it  was  fully  paid,  did  not  preclude  the  defendants  from 
rescinding  the  sale  for  failure  of  title. 
4.  The  nonperformance  of  an  agreement  to  transport  lumber  to  market 
on  the  first  trip  made  in  the  spring  is  not  exciised  by  the  fact  that 
there  was  ice  near  the  dock  which  prevented  getting  at  it  handily. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  E.  W.  Helms,  Judge.    Affirmed. 

On  November  22, 1895,  the  parties  to  this  action  made  a 
contract,  in  which  it  was  recited  "  that  the  said  Shores  Lum^ 
her  Compcmy  have  this  day  sold  and  delivered  "  to  the  defend- 
ants 850,000  feet  of  lumber  piled  on  their  dock  at  Ashland, 
at  $7.75  per  thousand  feet.  The  defendants  were  to  give 
their  paper  for  $6,000,  due  March  18, 1896,  and  pay  the  bal- 
ance due  for  the  lumber  when  the  same  was  delivered  in 
Chicago.  Plaintiff  was  to  carry  the  lumber  to  Chicago  at 
going  freight  rates,  the  first  trip  made  in  the  spring  of  1896. 
The  contract  further  provided  that  plaintiff  was  to  carry 
about  850,000  feet  of  other  lumber,  owned  by  defendants, 
from  Ashland  to  Chicago,  that  fall,  if  the  boats  could  make 
the  trip,  and  in  case  the  lumber  was  not  delivered  then  the 
agreement  to  purchase  the  lumber  first  mentioned  was  to  be 
void. 

The  complaint  alleges  the  making  of  the  contract,  the  car- 
riage by  plaintiff  of  so  much  of  the  defendants'  lumber  as 
was  tendered  it  to  carry,  the  refusal  of  defendants  to  make 
and  deliver  their  note,  and  their  refusal  to  receive  any  of  the 
lumber  purchased  by  them,  although  plaintiff  carried  the 
same  to  Chicago  as  agreed,  and  tendered  the  same  to  defend- 
ants. The  complaint  further  states  that  plaintiff  was  com- 
pelled to  sell  said  lumber  in  market,  and  did  so  sell  it  at  the 
best  advantage,  and  received  therefor  eighty-seven  and  one- 
half  cents  per  thousand  less  than  the  contract  price. 

The  answer  admits  the  making  of  the  contract,  and  alleges 
that  after  the  execution  thereof  the  defendants  learned  that 
plaintiff  was  not  the  owner  of  the  said  lumber  and  had  no 
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right  to  sell  the  same,  and  that  thereupon  they  refused  to 
give  their  note  as  mentioned  in  the  contract,  unless  the 
plaintiff  would  make  the  title  good,  which  was  not  done. 
The  other  matters  stated  in  the  complaint  were  denied. 

After  hearing  the  evidence,  the  court  directed  a  verdict 
in  favor  of  defendants,  on  the  ground  that  the  evidence 
showed  that  the  contract  had  been  rescinded  by  the  parties. 
A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
denied,  and  the  plaintiff  appeals  from  the  judgment  for  costs. 

For  the  appellant  there  was  a  brief  by  CcUe^  Scmbom^  La- 
moreux  <&  Park^  and  oral  argument  by  A.  W.  Samborn.  They 
argued,  among  other  things,  that  the  contract  was  executed 
on  the  part  of  the  plaintiff  by  carrying  the  agreed  lumber 
to  Chicago,  so  that  it  could  not  be  rescinded.  Defendants 
could  not  rescind  unless  they  placed  the  plaintiff  m  statu 
quo.  Simmons  v,  Putnam^  11  Wis.  193 ;  Williams  v.  Ketchum^ 
21  Wis.  432 ;  Herm/m  v.  Gray,  79  Wis.  182 ;  Miller  v.  Palmer, 
95  Wis.  52«;  BlaTce  v.  Pine  Mountam  L  db  C,  Co.  76  Fed. 
Eep.  624.  They  gave  no  notice  within  a  reasonable  time  of 
an  intention  to  rescind.  South  Milwaukee  B.  H.  Co,  v,  Harte, 
95  Wis.  592. 

For  the  respondents  there  was  a  brief  by  Gleason  <&  Sleight, 
and  oral  argument  by  K  F,  Oleason.  They  contended  that 
a  breach  of  the  implied  warranty  of  title  arose  immediately 
upon  the  sale,  for  which  the  defendants  had  a  right  to  re- 
scind. JEdgerton  v.  Michds,  66  Wis.  124;  Hodges  v.  Wilkin- 
son,  17  L.  E.  A.  (K  C),  546;  Perkins  v.  Whelan,  116  Mass. 
542;  Chose  v.  Hennessey,  13  Allen,  389;  Lewellen  v.  Crane, 
113  Ind.  289.  They  did  rescind  within  a  few  days  after 
they  learned  of  the  defect  of  title.  The  carrying  of  the 
other  lumber  to  Chicago  had  nothing  to  do  with  the  sale 
and  delivery  of  this. 

Babdeen,  J.  The  undisputed  evidence  shows  that  the  lum- 
ber mentioned  in  the  first  clause  of  the  written  contract  was 
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manufactured  from  what  were  known  as  the  Stocking  logs. 
The  timber  from  which  this  lumber  was  sawed  was  purchased 
by  plaintiff  under  two  contracts  with  Mr.  Stocking,  which 
provided  that  plaintiff  was  to  cut  the  timber  and  saw  the 
logs  at  Ashland.  No  lumber  was  to  be  shipped  until  the 
full  purchase  price  for  the  timber  was  paid,  but  plaintiff  was 
allowed  to  ship  a  part  of  the  lumber  of  an  average  quality 
upon  payment  of  $5  per  thousand  feet  for  the  part  shipped. 
The  title  and  right  of  possession  of  the  timber  and  lumber 
were  to  remain  in  Stocking  until  the  purchase  price  was 
fully  paid.  Upon  payment  and  the  performance  of  the  con- 
ditions of  the  contract,  Stocking  was  to  give  a  bill  of  sale  of 
the  lumber.  The  second  contract  recites  a  breach  of  the 
first  contract  by  plaintiff,  and  grants  an  extension  of  time 
for  the  payment  of  the  amount  then  due,  but  reserves  the 
title  and  right  of  possession  of  the  lumber  in  the  vendor  until 
the  full  payment  of  the  purchase  price. 

The  lumber  in  question  consisted  of  twenty-two  piles,  lo- 
cated on  plaintiff's  dock  at  Ashland.  Immediately  after  the 
execution  of  the  contract  in  suit,  all  of  said  piles  were  marked 
with  the  defendants'  mark,  and  a  list  of  the  piles  and  an 
estimate  of  the  amount  thereof  was  made.  On  December  5, 
1895,  and  before  defendants  had  executed  the  note  men- 
tioned in  the  contract.  Stocking's  agents  notified  defendants 
of  his  claim  on  the  lumber,  and  that  he  would  not  waive  his 
claim  thereon,  but  would  demand  $5  per  thousand  before  it 
left  the  dock.  On  December  6th  or  7th  following,  plaintiff's 
agent  demanded  the  note  that  was  to  have  been  given  for 
the  lumber  from  defendants.  He  was  then  notified  of  the 
claim  made  by  Stocking,  and  informed  that,  unless  plaintiff 
cleared  the  title  or  gave  a  bond  for  a  delivery  of  the  lumber 
free  and  clear  of  all  liens,  the  note  would  not  be  given  and 
the  trade  would  be  declared  off.  The  agent,  however,  de- 
nies that  anything  was  said  about  declaring  the  trade  off. 
He  refused  to  give  a  bond ;  defendants  refused  to  give  the 
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note;  and  nothing  further  was  done  in  regard  to  the  matter 
at  that  time.  Shortly  afterwards  the  marks  of  the  defend- 
ants on  these  piles  were  planed  off  by  plaintiff;  a  bill  of  sale 
of  the  lumber  was  made  to  Wilkinson  &  Co.,  and  possession 
of  the  same  turned  over  to  the  vendee.  The  interest  of 
Wilkinson  &  Co.  was  subsequently  assigned  to  the  Manistee 
National  Bank,  and  one  cargo  of  this  lumber,  when  shipped 
in  the  spring,  was  carried  as  the  lumber  of  the  bank,  as  is 
shown  by  the  bills  of  lading. 

Upon  this  state  of  facts  the  court  directed  a  verdict  for 
the  defendants,  basing  his  ruling  upon  the  ground  that  the 
contract  of  sale  had  been  rescinded.  Unquestionably,  under 
the  evidence,  the  title  and  right  of  possession  of  this  prop- 
erty were  in  Stocking.  There  is  no  pretense  that  defend- 
ants had  any  knowledge  or  information  of  the  true  situation. 
They  were  dealing  with  plaintiff  on  the  basis  that  it  had 
title  to  the  property.  The  general  rule  in  this  country  is 
that,  where  there  is  a  sale  of  chattels  in  the  vendor's  posses- 
sion at  a  fair  price,  there  is  always  an  implied  warranty  of 
the  title,  unless  the  facts  and  circumstances  surrounding  the 
transaction  are  such  as  to  warrant  a  different  conclusion. 
Edgerton  v.  MicheU^  66  Wis.  124;  MarshaU  v.  Duke^  51 
Ind.  62. 

The  wording  of  the  contract  indicates  a  present  sale  of  the 
property,  and  the  evidence  shows  an  attempt  to  deliver  im- 
mediate possession.  Before  the  delivery  of  the  note  for  the 
purchase  price  by  the  purchasers,  the  true  owner  of  the 
lumber  notified  them  of  his  claim  thereon,  and  that  he  would 
not  waive  it  without  payment.  Certainly,  defendants  were 
justified  in  refusing  to  make  payment,  under  the  circum- 
stances in  proof,  unless  plaintiff  cleared  the  title  to  the  lum- 
ber. Whether  we  consider  Stocking's  title  an  absolute  or 
defeasible  one  does  not  change  the  situation.  The  contract 
of  the  parties,  and  their  acts  under  it,  indicating  an  attempt 
to  make  a  present  sale  and  delivery  of  the  lumber,  the  vendor 
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could  not  lawfully  compel  the  vendees  to  pay  for  property 
to  Avhich  it  had  no  title,  or  which  was  incumbered  by  liens 
or  mortgages.  The  defendants  offered  to  carry  out  the  deal 
if  plaintiff  would  satisfy  the  Stocking  claim  or  give  a  bond 
to  save  them  harmless.  This  the  agent  refused  to  do,  and 
the  defendants  refused  to  give  the  note.  Soon  afterwards 
plaintiff  removed  the  marks  put  on  the  lumber  by  the  de- 
fendants, and  either  sold  or  mortgaged  the  same  to  Wilkinson 
<k  Co., — an  act  distinctly  hostile  to  the  defendants'  interest. 
This  course  of  conduct  can  only  be  justified  on  the  theory 
that  plaintiff  believed  the  trade  with  defendants  had  been 
declared  off.  An  act  more  inconsistent  with  the  claim  that 
this  lumber  had  been  sold  to  defendants  could  hardly  be 
imagined.  Taken  in  connection  Avith  the  talk  had  between 
the  parties  at  the  time  the  notes  were  demanded,  we  think 
there  was  ample  ground  for  the  conclusion  arrived  at  by 
the  court. 

The  contention  that  defendants  could  not  rescind  the  con- 
tract, because  plaintiff  had  carried  out  that  part  of  it  in  re- 
lation to  transporting  the  defendant's  lumber  to  market,  is 
of  no  importance.  This  clause  in  the  contract  as  to  the  trans- 
portation of  this  lumber  was  merely  a  condition  precedent 
to  the  taking  effect  of  the  other  provisions  of  the  contract 
relating  to  the  sale  of  the  lumber  in  suit.  Plaintiff  was  fully 
paid  for  its  services,  and  seeks  no  relief  in  this  action  on  ac- 
count thereof. 

The  witness  Shores  was  asked  the  following  question  on 
the  trial,  to  which  an  objection  was  sustained;  "State 
whether  or  not  you  were  permitted  by  Stocking  or  his  agent 
to  ship  and  sell  lumber  before  you  made  payments."  The 
question  fixes  no  time  and  has  no  reference  to  the  lum- 
ber in  controversy.  No  such  claim  was  made  when  defend- 
ants refused  to  give  their  note,  nor  is  it  pretended  that  any 
information  to  that  effect  was  ever  given  them.  With  that 
idea  in  view,  the  testimony  sought  to  be  secured  became  im- 
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material.  Other  rulings  on  testimony  are  so  inconsequen- 
tial as  not  to  require  special  mention,  and  are  not  considered 
error. 

Plaintiff  alleges  performance  of  all  the  conditions  of  the 
contract  on  its  part.  One  of  the  provisions  was  that  it  should 
carry  this  lumber  the' first  trip  made  in  the  spring;  yet  the 
uncontradicted  evidence  is  that  it  only  shipped  a  portion  of 
it,  and  its  excuse  is  that  there  was  ice  near  the  dock,  that 
prevented  getting  at  it  handily.  If  delivery  and  tender  of 
this  lumber  to  defendants  w^re  essential  to  plaintiffs  recov- 
ery under  the  contract,  its  failure  to  do  so  without  excuse 
would  be  fatal  to  this  action. 

In  either  view  of  the  case,  the  plaintiff  is  without  a  right 
of  recovery  under  the  proof. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Pasibh,  Eespondent,  vs.  McPhee,  Appellant. 

January  SI— February  Bl,  1899. 

Sale  of  timber:  Contract  construecL 

t  Under  a  contract  by  which  defendant  was  to  pay  a  certain  price  for 
timber  to  be  ''furnished "  by  plaintifif,  the  latter  is  not  entitled  to 
recover  the  full  contract  price  for  timber  which,  after  she  had  cut 
it,  was  found  to  belong  to  the  United  States,  and  for  which  defend- 
ant was  compelled  to  pay  the  government,  but  defendant  should 
be  credited  with  the  amount  paid  to  the  government, 

2.  At  the  time  of  making  such  contract  defendant  was  negotiating  for 
the  purchase  of  certain  lands,  and  instructed  plaintiff  to  cut  the 
timber  therefrom,  and  afterwards  purchased  and  became  the  owner 
of  such  timber.  Held,  that  this  timber  was  not "  furnished "  by 
plaintiff  under  the  contract,  and  that  she  could  recover  the  con- 
tract price  therefor  only  after  crediting  defendant  with  the  value 
of  the  stumpage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  O.  B.  Wtman,  Judge.    Reversed. 
Vol.  102— 16 
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On  November  24, 1894,  plaintiflf  and  defendant  entered 
into  a  written  contract  in  legal  effect  as  follows :  The  plaint- 
iff thereby  sold  and  conveyed  to  defendant  all  the  merchant- 
able pine  timber  on  certain  described  lands  and  gave  defend- 
ant the  right  to  enter  upon  said  lands  and  manufacture 
such  portions  of  said  timber  as  was  fit  therefor  into  "  wany 
timber."  Plaintiff  agreed  to  cut  into  saw  logs  the  remain- 
ing timber  on  said  land,  and  to  deliver  the  saw  logs  and 
"  wany  timber  "  on  the  lake  at  Big  Bay,  Madeline  Island, 
prior  to  April  1, 1895.  Defendant  agreed  to  pay  for  such 
logs  and  timber  $10  per  thousand  feet  when  delivered  in  the 
manner  specified  in  the  contract,  and  to  complete  the  cut- 
ting of  the  "  wany  timber  "  prior  to  January  15, 1895.  After 
providing  for  the  method  of  scaling  the  timber,  the  contract 
contained  the  following  provision;  "  It  is  further  agreed  by 
the  parties  hereto  that  in  case  said  party  of  the  first  part 
[plaintiff]  furnishes  to  the  party  of  the  second  part  any  tim- 
ber other  than  that  above  described,  of  a  grade  equal  to  or 
better  than  the  above-mentioned  timber,  the  party  of  the 
second  part  will  accept  the  same  upon  the  terms  and  condi- 
tions herein  set  forth."  TJndet  the  contract,  plaintiff  also 
sold  to  defendant  certain  hemlock  boom  sticks  at  the  rate  of 
$5  per  thousand  feet. 

At  the  time  this  contract  was  made^  plaintiff  had  an 
agreement  with  one  Lamoreaux  to  sell  her  the  timber  on 
certain  lands  claimed  by  him  under  an  allotment  from  the 
United  States,  and  also  an  agreement  with  one  Seim,  a 
homesteader,  for  timber  on  his  homestead.  It  afterwards 
appeared  that  neither  party  had  any  right  to  sell  their  tim- 
ber, and,  after  it  had  been  cut,  it  was  seized  by  the  United 
States,  and  defendant  paid  for  the  same  at  the  rate  of  $G 
per  thousand  feet. 

Plaintiff  and  defendant's  men  cut  and  put  in  the  timber 
on  plaintiff's  land,  and  also  on  the  lands  of  Lamoreaux  and 
Seim.     They  also  cut  quite  a  large  quantity  of  timber  upon 
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lands  adjoining  plaintiff's  homestead,  to  which  she  had  no 
title.  The  total  amount  of  pine  cut  was  253,820  feet,  and 
hemlock  43,000  feet.  Of  this  amount,  24,950  feet  came  from 
Sedm's  homestead,  and  65,740  feet  from  the  Lamoreaux 
claim.  The  remainder  was  cut  on  plaintiffs  homestead  and 
adjoining  lands,  to  which  defendant  afterwards  acquired 
title.  While  the  court  made  no  finding  as  to  the  fact,  the 
evidence  fairly  shows  that  the  pine  cut  on  the  plaintiff's 
homestead  amounted  to  about  65,000  feet,  and  that  the 
greater  part  of  the  hemlock  came  from  the  same  land. 
After  the  logs  were  delivered,  the  plaintiff  brought  this  ac- 
'  tion  to  enforce  a  lien  upon  said  logs  for  the  purchase  price 
unpaid.  Defendant  gave  a  bond,  and  took  possession  of 
the  logs.  The  case  was  tried  before  the  court  without  a 
jury,  and  findings  made  in  favor  of  plaintiff  for  the  amount 
of  her  claim,  less  the  amount  paid  by  defendant  to  the  gov- 
ernment for  the  timber  cut  on  the  Lamoreaux  and  Seim 
lands,  and  payments  made  on  the  contract. 

The  defendant  appeals  from  the  judgment  entered  upon 
the  findings  so  made. 

For  the  appellant  there  was  a  brief  by  W.  W.  G^Keefe^  at- 
torney, and  Gleason  dk  Sleight^  of  counsel,  and  oral  argument 
by  E.  F.  Gleason. 

For  the  respondent  there  was  a  brief  by  Cate^  Scmbom^ 
Lamoreux  <&  Parky  and  oral  argument  by  B,  B.  Park, 

Bakdbek,  J.  Upon  the  argument,  both  parties  asked  the 
court  to  determine  this  case  upon  the  merits,  regardless  of 
any  technical  questions  which  might  be  urged  as  to  the  right 
of  the  plaintiff  to  maintain  this  action,  or  as  to  any  technical 
errors  occurring  on  the  trial.  Ignoring  all  questions  of  that 
nature,  we  shall  proceed  to  dispose  of  the  case  upon  the  evi- 
dence and  findings  of  the  court. 

It  developed  upon  the  trial  that  the  timber  claimed  to 
have  been  delivered  by  the  plaintiff  under  her  contract  came 
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from  four  diflferent  sources:  (1)  From  the  plaintiff's  home- 
stead; (2)  from  land  owned  or  acquired  by  the  defendant; 
(3)  from  land  allotted  by  the  United  States  to  the  Indian, 
Lamoreaux;  (4)  from  the  Seim  homestead.  The  timber  out 
from  the  plaintiff's  homestead  was  expressly  mentioned  in 
their  written  contract,  and  there  is  no  controversy  but  that 
she  is  entitled  to  the  contract  price  therefor.  The  timber 
cut  upon  the  other  lands  was  furnished  under  a  clause  in  the 
contract  which  reads  as  follows:  "It  is  further  agreed  bj'^ 
the  parties  hereto  that  in  case  the  said  party  of  the  first 
part  [plaintiff]  furnishes  to  the  party  of  the  second  part  any 
timber  other  than  that  above  described,  of  a  grade  equal  to 
or  better  than  the  above-mentioned  timber,  the  party  of  the 
second  part  will  accept  the  same  upon  the  terms  and  condi- 
tions herein  set  forth.'' 

At  the  time  this  contract  was  made,  plaintiff  had  a  con- 
tract with  Lamoreaux  and  Seim  to  purchase  the  timber  on 
their  lands.  This  fact  was  made  known  to  defendant,  and 
the  parties  apparently  acted  upon  the  assumptibn  that  both 
Lamoreaux  and  Seim  had  a  lawful  right  to  sell  such  timber. 
It  appears,  however,  that  neither  had  such  right  as  against 
the  government;  and,  after  the  same  had  been  cut,  the  gov- 
ernment officers  took  possession  of  the  logs.  The  defendant 
arranged  a  settlement  for  the  trespass,  and  paid  the  govern- 
ment at  the  rate  of  $6  per  thousand  feet  for  the  timber  so 
cut.  The  plaintiff  claimed  that  these  were  logs  "  furnished  " 
under  the  clause  in  the  contract  above  quoted,  and  sought  to 
recover  the  full  contract  price  therefor;  but  the  court  very 
properly  allowed  the  defendant  the  sum  paid  by  him  to  the 
government.  Both  parties  had  full  knowledge  of  the  situ- 
ation, and  acted  under  the  mistaken  idea  that  the  parties 
named  had  a  right  to  sell  said  timber.  No  reason  is  per- 
ceived why  the  decision  of  the  trial  court  was  not  an  equi- 
table adjustment  of  the  matter. 

As  to  the  timber  cut  on  the  lands  adjoining  plaintiff's 
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homestead,  known  as  the  McPhee  lands,  the  court  finds  that, 
at  the  time  of  the  execution  of  the  contract  in  suit,  defend- 
ant was  negotiating  for  the  purchase  of  the  same,  and  that 
he  then,  and  at  divers  other  times,  "authorized  and  in- 
structed "  the  plaintiff  to  cut  said  timber,  and  that  he  after- 
wards purchased  and  became  the  owner  thereof.  In  his 
conclusions  of  law,  however,  he  allows  the  plaintiff  the  full 
contract  price  for  the  timber  so  cut,  regardless  of  the  ques- 
tion of  stumpage.  He  places  it  on  the  same  foundation  as 
the  timber  cut  from  her  own  lands.  The  facts  found  by  the 
court  are  strenuously  disputed  by  defendant.  There  is,  how- 
ever, evidence  to  support  the  findings;  and  the  evidence 
against  them  is  not  so  overwhelming  that  we  feel  justified 
in  setting  them  aside.  The  court's  conclusion  of  law,  how- 
ever, cannot  stand.  It  works  great  injustice  to  defendant,  in 
that  it  amounts  to  a  donation  of  the  stumpage  to  the  plaint- 
iff. When  it  was  agreed  that  defendant  would  receive  other 
timber  furnished  by  plaintiff,  it  did  not  mean  that  she  could 
trespass  indiscriminately,  and  compel  defendant  to  take  logs 
to  which  she  had  no  title,  and  claim  the  full  contract  price. 
It  seems  very  plain  that  she  could  not  compel  defendant  to 
take  and  pay  for  logs  "  furnished  "  by  her,  unless  they  were 
such  as  she  owned  and  had  a  right  to  sell.  The  court  there- 
fore fell  into  error  when  he  allowed  plaintiff  the  full  con- 
tract price  for  the  timber  cut  on  the  McPhee  lands.  The 
exact  amount  of  these  logs  is  not  separately  found,  but  it  is 
stated  that  the  pine  cut  on  plaintiff's  homestead  and  the 
McPhee  lands  is  163,130  feet,  and  the  hemlock  43,000  feet. 
The  evidence  shows  that  the  pine  timber  cut  on  plaintiff's 
land  was  about  65,000  feet.  It  also  shows  that  the  greater 
part,  if  not  all,  of  the  hemlock  was  cut  on  her  lands.  Assum- 
ing these  facts  to  be  established  as  fully  as  though  an  ex- 
press finding  had  been  made,  what  ought  to  have  been  the 
ruling  of  the  court  upon  the  rights  of  the  parties  under  the 
situation  presented  ?    The  fact  is  undisputed  that  defendant 
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was  negotiating  for  these  lands  at  the  time  the  original  con- 
tract was  made.  The  court  has  found,  upon  sufficient 
evidence,  tiiat  defendant  "  authorized  and  instructed  "  the 
plaintiff  to  out  on  these  lands.  Such  authorization  would 
seem  to  imply  a  promise  on  the  part  of  the  defendant  to  pay 
plaintiff  for  the  work  she  was  to  do.  The  defendant  having 
secured  and  paid  for  the  stumpage,  a  just  solution  of  the 
controversy  would  be  to  allow  defendant  the  actual  value 
of  this  timber.  By  so  doing,  neither  party  is  allowed  any 
advantage  over  the  other.  Plaintiff  would  thereby  be  paid 
for  the  work  she  had  done,  and  defendant  would  secure  pay 
for  the  stumpage  value  of  the  timber.  Inasmuch  as  the  evi- 
dence furnishes  no  basis  upon  which  to  compute  the  value 
of  such  stumpage,  we  have  thought  best  to  remand  the  case 
to  the  court  below  to  take  proof  as  to  this  one  fact,  on  the 
basis  that  there  was  98,130  feet  of  this  timber.  It  fairly  ap- 
pearing from  the  evidence  that  the  timber  was  not  cut  later 
than  March  1st,  interest  should  be  allowed  on  such  value 
from  that  date  to  April  1st  thereafter.  Judgment  should 
then  be  entered  for  the  plaintiff  for  $1,574.31,  less  this 
amount,  with  interest  from  April  1, 1895. 

By  the  Cov/rt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


Williams,  Appellant,  vs.  Williams,  Bespondent* 

Janvary  SI — Fdyruary  91^  1899.\ 

(1,  3)  Practice:  Motion  for  new  trial:  Issues.    (3)  i^Vatid;  Evidence, 

1.  A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  should  state  the 
grounds  of  the  motion,  and  the  record  should  show  that  it  was  made 
at  the  same  term  at  which  the  trial  was  had. 
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21  In  an  action  to  recover  moneys  alleged  to  have  been  advanced  by 
plaintiff  for  the  purchase  of  securities  which  were  assigned  to  the 
defeniiant,  the  plaintiff  acknowledged  that  he  received  the  money 
from  the  defendant's  husband,  since  deceased,  but  claimed  that  it 
was  paid  to  him  by  the  deceased  in  satisfaction  of  a  debt  contracted 
seventeen  years  previously.    Hddf  that  such  claim  might  be  met 

•  by  proof  of  the  feet  that  plaintiff  had  for  years  been  in  straitened 
circumstances  while  the  deceased  had  ample  means  and  property, 
such  evidence  tending  to  show  that  the  claim  was  fraudulent 

S.  A  plaintiff  who,  at  the  trial,  bases  his  claim  on  foots  different  from 
those  alleged  in  his  complaint,  thereby  opening  the  door  to  an  in- 
quiry respecting  such  facts,  cannot  complain  that  the  issue  so  tried 
was  not  within  the  pleading& 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  E.  TV.  Helms,  Judge.    Affirmed, 

The  issues  in  this  action,  as  shown  by  the  pleadings,  may 
be  stated  as  follows:  That  on  October  18, 1894,  acting  for 
the  defendant,  plaintiff  purchased  from  one  John  Thompson 
certain  notes  and  a  chattel  mortgage  of  the  Ashland  News 
Company  and  others,  and  that  he  paid  therefor,  for  the  de- 
fendant, the  sum  of  $1,517.50;  that  said  mortgage  was  duly 
assigned  to  defendant,  and  that  defendant  had  not  paid 
the  plaintiff  therefor.  The  answer  admits  that  defendant 
became  the  owner  of  said  mortgage,  but  alleges  that  the 
consideration  therefor  was  paid  by  one  D.  A.  Williams,  de- 
fendant's husband,  and  that,  in  an  action  instituted  by  her 
to  recover  possession  of  the  mortgaged  property,  the  plaintiff 
paid  to  her  the  sum  of  $1,088.34,  the  balance  due  thereon. 

The  chief  question  litigated  on  the  trial  was  whether  the 
money  paid  by  the  plaintiff  for  the  assignment  of  this  mort- 
gage was  the  money  of  plaintiff,  or  money  of  his  brother, 
D.  A.  Williams,  defendant's  husband.  The  plaintiff  admitted 
that  he  received  the  money  paid  by  him  for  the  mortgage, 
from  his  brother,  but  claimed  that  it  was  paid  to  him  on  a 
debt  his  brother  owed  him,  of  some  seventeen  years'  stand- 
ing.  Considerable  testimony  was  given  as  to  plaintiff's  rela- 


Digitized  by 


Google 


248  SUPREME  COUET  OF  WISCONSIN.         [102 

Williams  v&  Williama 

tions  with  his  brother,  and  as  to  his  financial  standing,  since 
the  incurring  of  such  alleged  indebtedness. 

The  jury  found  a  verdict  for  the  defendant,  and  from  the 
judgment  for  costs  against  him  the  plaintifif  appeals. 

For  the  appellant  there  was  a  brief  by  Gate^  Sa/nhom,  Lamr 
oreax  <&  Pa/rk^  and  oral  argument  by  A.  W.  Samhom. 

For  the  respondent  there  was  a  brief  by  Lamor&ux  <&  Sheay 
and  oral  argument  by  W,  K  Shea. 

Babdeen,  J.  The  chief  ground  for  complaint  against  the 
judgment  in  this  action  is  that  the  verdict  was  against  the 
evidence,  and  that  the  real  issue  in  the  case  was  obscured 
by  the  introduction  of  immaterial  and  irrelevant  testimony. 
Unless  it  can  be  said  that  plaintiff  was  prejudiced  by  the 
introduction  of  improper  testimony,  he  has  no  reasonable 
ground  for  complaint.  There  is  ample  evidence  in  the  case 
to  support  the  jury's  conclusion.  The  point  is  made  that 
this  question  is  not  before  us,  as  not  being  raised  by  the 
record.  The  bill  of  exceptions  shows  that  "  plaintiff  moved 
to  set  aside  the  verdict  and  grant  a  new  trial,"  which  mo- 
tion was  denied  and  excepted  to.  No  ground  for  the  mo- 
tion is  stated.  Sec.  2878,  Stats.  1898,  would  seem  to  con- 
template that  the  grounds  of  the  motion  must  be  stated, 
and  that  the  record  should  show  that  it  was  made  at  the 
same  term  at  which  the  trial  is  had.  "Without  determining 
whether  an  omission  to  state  the  grounds  upon  which  a  mo- 
tion for  new  trial  is  based  leaves  the  party  without  remedy, 
or  whether  a  failure  of  the  record  to  show  that  the  motion 
was  made  at  the  same  term  at  which  the  trial  is  had  would 
be  fatal,  as  against  the  motion,  we  suggest  that  proper 
practice  demands  that  both  those  facts  should  appear.  In 
view  of  what  was  said  by  this  court  in  Nishet  v,  Giily  38 
Wis.  657;  and  Slotemari  v.  Thomas  &  W.  Mfg,  Co.  69  Wis. 
499,  the  necessity  of  stating  the  grounds  of  such  motion 
would  seem  to  be  manifest. 
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The  main  question  litigated  on  the  trial  was  whether  the 
money  paid  for  the  chattel  mortgage  in  question  was  plaint- 
iff's money  or  money  belonging  to  his  brother.  The  plaint- 
iff admitted  that  the  money  paid  for  the  assignment  of  this 
mortgage  was  received  from  liis  brother,  defendant's  hus- 
band. His  claim  was  that  his  brother  paid  him  this  money 
on  a  debt  incurred  in  1876  and  the  following  two  years. 
The  fact  being  admitted  that  the  money  paid  for  this  mort- 
gage was  furnished  by  D.  A.  Williams,  and  that  the  assign- 
ment of  the  same  was  to  his  wife,  the  defendant,  it  devolved 
upon  the  plaintiff  to  show  his  title  and  interest.  This  he 
attempted  to  do  by  showing  that  the  money  used  to  pay  for 
this  mortgage  was  paid  to  him  upon  a  debt  over  seventeen 
years  old.  The  fact  that  D.  A.  Williams  was  dead,  the 
venerable  age  of  his  alleged  indebtedness,  the  fact  that 
plaintiff  had  for  years  been  in  straitened  financial  circum- 
stances, while  his  brother  had  ample  money  and  property 
and  might  have  paid  him,  coupled  with  the  circumstances 
surrounding  the  parties  for  some  years  prior  to  this  date, 
gave  rise  to  a  suspicion  that  his  claim  was  fraudulent.  The 
death  of  one  of  the  parties  to  the  transaction  made  it  neces- 
sary for  the  defendant  to  meet  the  plaintiff's  claim  with 
proof  of  his  financial  condition  and  the  circumstances  and 
relations  of  the  brothers  during  the  time  this  debt  was 
claimed  to  be  a  subsisting  obligation.  This  was  the  best 
evidence  possible  under  the  circumstances.  Considered  in 
the  light  of  the  attendant  facts,  the  claim  was  in  itself  sus- 
picious. The  defendant  insisted  that  the  claim  was  fraudu- 
lent. This  court  early  adopted  the  rule  that  in  cases  in- 
volving fraud  a  considerable  latitude  should  be  allowed  in 
the  introduction  of  evidence.  Jones  'o.  Lake^  2  Wis.  210. 
And  the  court  will  at  all  times  permit  a  full  and  exhaustive 
examination  of  the  parties  on  all  questions  which  have  a 
bearing  on  the  good  faith  of  the  transaction.  Kdlk  v.  Field- 
ing,  30  Wis.  339. 
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But  the  plaintiff  claims  that  these  facts  were  beyond  the 
issue  made  by  the  pleadings.  He  alleged  that,  acting  as  the 
agent  of  defendant,  he  advanced  certain  moneys  to  her  use. 
"When  he  comes  to  the  proof,  he  denies  the  agency  and  claims 
that  the  transaction  was  his  own,  although  admitting  that 
the  money  paid  came  from  his  brother.  To  recover,  he  was 
compelled  to  show  that  his  money  paid  for  the  mortgage, 
and  in  that  way  he  opened  the  door  to  an  inquiry  as  to  the 
hona  fides  of  his  claim.  The  defendant  has  just  ground  to 
claim  that  the  issue  tried  was  not  within  the  pleadings,  but 
the  plaintiff,  having  opened  the  door,  is  in  no  position  to 
make  complaint.  We  have  carefully  reviewed  the  testimony 
and  the  objections  thereto  raised  by  the  plaintiff,  and  are 
unable  to  discover  any  reversible  error. 

By  the  Gov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Little,  Eespondent,  vs.  Town  of  Ieon  Bivbr,  Appellant. 

January  $1— February  fi,  1899, 

Highways:  Iiyuries  from  defect:  Notice:  Evidence:  Instructions  to  jury: 

Exceptions, 

1.  In  an  action  against  a  town  for  personal  injuries  alleged  to  have 

been  caused  by  a  defective  highway,  it  was  error  to  permit  a  wit- 
ness, who  stated  that  he  had  met  with  an  accident  at  the  same 
place  some  little  time  before  plaintiff's  accident,  to  testify  that 
he  had  talked  about  it  in  the  town,  for  the  purpose  of  showing  that 
the  town  board  was  chargeable  with  notice  of  the  defect;  but 
when  it  appeared  on  his  cross-examination  that  one  of  the  persons 
with  whom  he  had  talked  was  a  member  of  the  board  the  error 
became  immaterial 

2.  In  such  action  a  statement  in  the  charge  to  the  jury  that  there  was 

no  question,  under  the  evidence,  but  that  there  was  a  depression 
or  hole,  and  an  accumulation  of  bark  near  it,  in  the  highway,  was 
proper  where  the  only  testimony  on  the  subject  was  that  of  five 
witnesses  for  plaintiff  and  one  for  defendant  who  testified  to  the 
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fact  as  stated,  and  that  of  two  witnesses  for  def^idant  who  testi- 
fied to  an  accnmnlation  of  bark  but  did  not  notice  a  hole. 
8.  Exceptions  to  the  refusal  to  give  instructions  requested  must  be 
taken  on  the  trial 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed, 

The  plaintifE  brings  this  action  to  recover  damages  for  an 
injury  claimed  to  have  been  sustained  by  him  by  reason  of 
the  defective  condition  of  a  certain  highway  in  the  defend- 
ant town.  The  trial  of  the  action  resulted  in  a  verdict  for 
plaintiff.  The  defendant  appeals  from  the  judgment  entered 
thereon,  alleging  certain  errors  in  the  reception  and  exclu- 
sion of  evidence  and  in  the  charge  of  the  court. 

For  the  appellant  there  was  a  brief  by  T,  B,  Walsh  and 
M.  E.  DiUon^  and  oral  argument  by  Mr.  Dijlon, 

For  the  respondent  there  was  a  brief  by  Gate^  Sanborn^ 
Lamoreux  <&  Park^  and  oral  argument  by  JB.  B.  Park, 

Baijdeen,  J.  The  only  reasons  urged  why  this  judgment 
should  not  stand  are  that  the  court  admitted  improper  testi- 
mony and  erred  in  the  charge  to  the  jury.  The  only  assign- 
ment of  error  as  to  the  reception  of  evidence,  worthy  of 
special  notice,  arises  upon  this  state  of  facts:  A  wtness, 
John  Flak,  was  allowed  to  testify,  without  objection,  that 
he  met  with  an  accident  at  the  place  where  plaintiff  was  in- 
jured, some  little  time  before  plaintiff's  accident.  He  was 
then  aske4  this  question,  "Did  you  tell  anyone  about  it  at 
Iron-  River  ?  "  The  objection  was  made  that  it  was  incom- 
petent, irrelevant,  and  immaterial,  unless  he  talked  about  it 
to  the  town  board.  In  ruling  thereon  the  court  used  this 
language:  "Well,  the  fact  that  he  talked  about  it  generally 
is  a  circumstance  tending  to  show  that  the  board  might  have 
found  it  out."  The  question  was  answered  in  the  affirma- 
tive. The  ruling  of  the  court  was  palpable  error,  and  would 
have  required  a  reversal  of  this  judgment,  had  it  not  devel- 
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oped,  on  cross-examination,  that  one  of  the  persons  with 
whom  the  witness  talked  was  a  Mr.  Lund,  one  of  the  mem- 
bers of  the  town  board.  Lund  was  not  sworn  as  a  witness, 
and  the  fact  that  the  town  had  notice  of  the  defective  condi- 
tion of  the  highway  does  not  seem  to  have  been  seriously 
controverted  on  the  trial.  True,  the  defendant  denied  the 
existence  of  an  actionable  defect  in  the  highway,  but  what- 
ever its  condition  was  appears  to  have  been  known  to  the 
town  authorities. 

In  the  course  of  his  charge,  the  court  made  use  of  the  fol- 
lowing language:  "  There  is  no  question,  under  the  evidence, 
but  there  was  a  depression  or  hole,  and  an  accumulation  of 
bark  near  it,  in  the  highway."  This  statement  was  made 
while  instructing  the  jury  with  reference  to  a  question  in  the 
special  verdict,  as  to  whether  the  highway  was  maintained 
in  a  reasonably  safe  condition  for  travel.  An  examination 
of  the  testimony  reveals  the  fact  that  the  court  was  amply 
justified  in  the  statement.  Five  witnesses  for  plaintiff  and 
one  for  defendant  testify  to  the  existence  of  the  hole  or 
depression  and  of  an  accumulatiotL  of  bark  at  the  point  in 
controversy.  Two  witnesses  for  defendant  testify  to  the  ac- 
cumulation of  bark  at  that  place,  but  did  not  notice  a  hole. 
This  is  all  the  testimony  on  this  subject,  and  it  can  hardly 
be  said  to  raise  an  issue  as  to  the  existence  of  a.  hole  or  de- 
pression at  the  place  of  the  accident.  The  court  left  it  to 
the  jury  to  determine  whether  the  condition  testified  to  ren- 
dered the  highway  unsafe  and  defective.  Upon  this  issue 
the  verdict  was  against  the  town,  and  cannot  be  questioned 
on  this  appeal. 

Exceptions  were  taken  to  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  the  defendant,  but  the  rec- 
ord shows  that  such  exceptions  were  not  taken  on  the  trial, 
but  were  filed  after  the  trial,  when  exceptions  were  filed  to 
the  charge.  The  exceptions  were  too  late.  It  has  long  been 
the  rule  that  exceptions  to  the  refusal  to  charge  must  be 
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taken  on  the  trial,  and  usually  before  the  jury  retires.  Fir- 
meis  V.  Siate^  61  Wis.  140;  Adams  v.  McKay y  63  Wis.  404; 
StucJcey  v.  Fntache^  77  Wis.  329;  Thrasher  v.  Postd^  79  Wis. 
503. 

By  the  Ocmrt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Phillips  and  another,  Eespondents,  vs.  Hyland  and  others, 

Appellants. 

January  SI — February  21, 1899. 

Execution  adle  of  land:  Inadequacy  of  price:  Indexing, 

1  Mere  inadequacy  of  price  paid  at  an  execution  sale  of  land  will  not 
justify  the  setting  aside  of  the  sale,  especially  as  against  bona  fide 
purchasers  from  the  purchaser  at  such  sale. 

2w  Failure  of  the  register  of  deeds  to  index  a  certificate  of  the  sale  of 
land  on  execution,  as  required  by  sea  761,  R.  S.  1878^  does  not  in- 
validate the  sala 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  Johk  K.  Paeish,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Tomkms  <&  Mer- 
riUy  and  oral  argument  by  Geo.  F.  Merrill. 

A.  JR.  Meady  for  the  respondents. 

Basdebn,  J.  This  action  is  brought  to  quiet  the  title  to 
certain  lands  claimed  by  the  plaintiffs.  The  facts  devel- 
oped on  the  trial  may  be  stated  as  follows:  On  August  25, 
1890,  one  Leonard  Seidelman  became  the  owner  of  the  land 
in  question,  securing  title  from  the  government.  On  May 
5, 1892,  one  Veit  Kohout  docketed  a  judgment  against  Seid- 
elman, in  Douglas  county,  for  the  sum  of  $57.31.  A  tran- 
script of  said  judgment  was  docketed  in  Bayfield  county  on 
May  10,  1892;  an  execution  was  issued;  the  land  in  ques- 


Digitized  by 


Google 


254  SUPKEME  COUET  OF  WISCONSIN.         [102 


Phillips  and  another  vs.  Hyland  and  othera 

tion  was  levied  upon  and  sold  thereunder  to  Kohout  on 
July  11, 1892,  for  $89.56.  A  certificate  of  such  sale  was  de- 
livered to  the  purchaser,  and  a  duplicate  thereof  filed  in  the 
office  of  the  register  of  deeds  of  Bayfield  county  on  July 
22,  1892.  The  lands  remaining  unredeemed,  a  deed  was 
duly  made  to  the  purchaser  on  February  27, 1894,  and  re- 
corded the  same  day.  On  December  10,  1894,  Kohout  and 
wife,  by  warranty  deed,  conveyed  said  land  to  plaintiffs, 
the  consideration  being  $225.  On  May  16, 1893,  Seidelman 
and  wife  conveyed  said  land  to  George  Hyland,  defendants' 
testator,  who  took  title,  without  knowledge  of  the  execu- 
tion sale. 

The  defense  tendered  by  the  defendants  was  that  the  sale 
to  plaintiffs'  grantor  was  at  a  grossly  inadequate  price;  that 
the  certificate  of  sale  upon  which  his  deed  was  founded  was 
never  indexed,  as  required  by  sec.  Y61,  K.  S.  1878;  that 
plaintiffs  took  their  deed  after  the  land  had  been  purchased 
by  Hyland,  and  were  chargeable  with  notice  of  his  interest 
in  the  land.  The  defendants  offered  to  pay  the  amount  of 
the  judgment  upon  which  the  execution  sale  was  made,  with 
subsequent  costs.  The  court's  findings  were  in  favor  of 
plaintiffs,  and  the  defendants  seek  to  reverse  the  judgment 
entered  pursuant  thereto,  on  the  ground,  principally,  that 
the  plaintiffs'  title  is  without  equity.  The  argument  is  that 
the  land  was  worth  $600  at  the  time  of  the  execution  sale, 
and  was  bid  off  for  about  $90,  and  hence  plaintiffs  ought 
not  to  be  permitted  to  enforce  their  title. 

The  only  ground  upon  which  this  relief  is  sought  is  the 
alleged  inadequacy  of  the  price  bid  at  the  sale.  No  circum- 
stance is  alleged  that  impeaches  the  good  faith  of  the  sale. 
It  was  conducted  in  all  things  in  accordance  with  legal  re- 
quirements,—  an  open  sale  at  auction,  after  due  advertise- 
ment. There  is  no  pretense  that  the  judgment  debtor  was 
prevented  or  hindered  in  any  way  from  protecting  his  inter- 
ests.   He  allowed  the  year  to  elapse  within  which  he  might 
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have  redeemed  or  have  attacked  the  sale.  The  land  having 
been  conveyed  to  honajide  purchasers  for  value,  considera- 
tions of  equity  which  might  have  been  raised  in  the  origi- 
nal action  cannot  be  urged  against  them.  Mere  inadequacy 
of  price  has  rarely  been  held  suflScient  in  itself  to  justify 
setting  aside  a  judicial  sale.  Schroeder  v,  Young^  161  XJ.  S. 
334;  Park^  v.  Glenn,  72  Ga.  637;  Central  P.  P.  Co.  v.  Creed, 
70  Cal.  497.  It  is  only  in  cases  where  there  has  been  some 
irregularity  in  the  sale,  prejudicial  to  the  owner,  some  col- 
lusion or  undue  advantage  or  unfairness,  or  some  circum- 
stance indicating  fraud  *or  the  like,  coupled  with  the  alleged 
inadequacy  of  price,  that  courts  of  equity  will  intervene  ^ 
and  then  never  to  t|ie  prejudice  of  innocent  purchasers. 
There  being  nothing  in  the  evidence  to  impugn  the  good 
faith  of  plaintiffs,  their  title,  if  otherwise  good,  cannot  be 
attacked  on  the  ground  alone  that  their  grantor  bid  an  in- 
adequate price  at  the  sale  under  which  he  took  title. 

The  referee  found  that  the  certificate  of  sale  which  was 
filed  with  the  register  of  deeds  had  never  been  entered  in 
any  index  in  his  office,  as  required  by  sec.  761,  K.  S.  1878. 
Counsel  for  defendants  admitted  on  the  argument  that,  in  so 
far  as  his  clients'  rights  were  concerned  in  this  litigation,  it 
was  not  necessary  to  discuss  whether  the  provisions  of  the 
statute  were  mandatory  or  directory,  and  that  for  the  pur- 
poses of  this  action  he  would  admit  that  they  were  direct- 
ory. Sec.  3000  requires  the  officer  making  an  execution 
sale  to  make  out  duplicate  certificates  of  sale,  one  to  be  de- 
livered to  the  purchaser,  and  the  other  to  be  filed  in  the 
office  of  the  register  of  deeds.  When  this  is  done,  the  duty 
of  the  purchaser  at  the  sale  is  complete.  The  statute  (sec. 
761)  imposes  the  duty  upon  the  register  to  make  the  proper 
index.  The  validity  of  the  sale  is  in  no  way  made  dependent 
upon  the  proper  indexing  of  the  papers  filed.  A  failure  so  to 
do  might  be  an  act  of  misprision  for  which  the  officer  would 
be  liable  to  a  searcher  of  the  records  who  miffht  be  misled  to 
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his  injury.  Wade,  Notice,  §  165.  The  statute  in  relation 
to  the  filing  and  indexing  of  chattel  mortgages  is  very 
similar.  Under  it  this  court  held  that  its  provisions  were 
directory  only,  and  that  the  failure  of  the  officer  to  make 
the  proper  entries  did  not  invalidate  the  mortgage.  Smith 
V,  Waggoner^  50  Wis.  155.  The  doctrine  seems  reasonable 
that  the  neglect  of  clerical  duties  should  not  be  chargeable 
to  the  purchaser  at  the  execution  sale,  who,  in  filing  his  cer- 
tificate of  sale,  does  so  in  obedience  to  the  mandate  of  the 
law.  Wade,  Notice,  §  170.  If  the  statute  made  the  index- 
ing of  the  certificate  constructive  notice  to  subsequent  pur- 
chasers of  the  land,  a  different  question  might  arise.  The 
existence  of  a  judgment  docket  in  the  office  of  the  clerk  of  the 
court  would  seem  to  be  all  that  would  be  necessary  to  carry 
knowledge  to  the  searcher  of  the  records. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Small,  Eespondent,  vs.  Town  of  Prentiob,  Appellant 

January  $1— -February  SI,  1899, 

(1)  Beference:  Exertions:  Appeal  (2-5)  Injury  from  defective  sidewalk: 
Notice:  Mailing:  Evidence:  Contributory  negligence, 

1.  Objections  taken  before  a  referee  must  be  renewed  before  the  oourt 
on  the  motion  to  confirm  or  to  modify  or  set  aside  the  report,  and 
the  rulings  of  the  court  thereon  must  be  preserved  in  the  bill  of 
exceptions;  otherwise  the  rulings  of  the  referee  cannot  be  reviewed 
by  the  supreme  court  on  appeal. 

2l  Proof  of  the  mailing  of  a  written  notice  in  time  to  reach  the  person 
addressed  in  the  regular  course  of  the  mail,  prima  fade  establishes 
the  fact  that  it  was  so  received. 

a  The  notice  of  injury  from  defects  in  a  highway,  required  by  sec.  1839, 
R.  S.  1878,  need  not  be  personal  notice.  A  notice  mailed  to  and  re- 
ceived by  the  proper  officer  is  sufficient 

4.  In  an  action  for  injuries  sustained  by  falling  on  a  sidewalk  alleged 
to  have  been  rendered  imeven  and  unsafe  by  accumulations  of  ice 
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and  snow,  it  was  not  sufficient  for  plaintiff  to  show  such  condition 
of  the  walk  and  that  while  proceeding  with  care  he  fell  thereon 
and  was  hurt,  but  he  should  also  -show  that  the  accident  was  the 
result  of  the  defects  alleged,  especially  where  it  appeared  that  the 
whole  surface  of  the  country  was  slippery  and  icy. 
5.  To  run  over  a  rough,  uneven  sidewalk  which  has  been  rendered  slip- 
pery by  ice  and  sleet,  with  knowledge  of  such  conditions,  consti- 
tutes contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  E.  B.  Bundt,  Judge.    Beveraed. 

Action  for  injury  on  a  defective  sidewalk.  The  complaint 
alleged  the  defect  as  follows:  "That  said  walk  had  become 
uneven  from  use,  by  the  snow  having  sunk  lower  in  some 
places  than  in  others  by  incessant  travel  thereon,  and  the 
snow  and  ice  had  been  allowed  to  accumulate  on  said  walk, 
to  become  so  rough  and  uneven,  thereby  making  it  danger- 
ous and  unsafe  to  travel  thereon."  The  plaintiff  fell  and 
broke  his  leg  while  passing  over  this  walk  from  the  hotel 
to  the  depot,  in  the  village  of  Prentice.  The  complaint 
further  alleged  the  giving  of  notice,  the  filing  of  a  claim, 
and  the  refusal  of  the  town  to  act  on  the  same.  The  an- 
swer admits  the  filing  of  a  claim  on  March  25, 1893,  but 
alleges  that  no  notice  as  required  by  sec.  1339,  R  S.  1878, 
was  served  on  the  town  officials  until  May  11, 1893,  after 
the  town  meeting  had  been  held.  The  answer  further  al- 
leged that  the  slipperiness  of  said  walk  was  occasioned  by 
the  elements,  for  which  defendant  was  not  liable,  and  that 
plaintiffs  accident  was  caused  by  his  own  want  of  care  and 
prudence  in  passing  over  said  walk. 

By  consent,  the  case  was  referred  to  a  referee  to  hear,  try, 
and  determine.  On  the  day  appointed  for  the  hearing,  the 
referee  not  appearing,  the  testimony  was  taken  by  stipula- 
tion before  a  notary  public.  Sundry  adjournments  were 
taken  by  the  notary  for  his  own  convenience.  At  the  time 
the  last  adjournment  was  taken  the  plaintiff  was  on  the 
stand,  and  had  completed  his  direct  testimony  in  rebuttal. 
Vou  103—17 
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At  the  adjourned  day  he  failed  to  appear.  The  testimony 
was  finally  submitted  to  the  referee.  At  that  time  defend- 
ant moved  to  strike  out  plaintiffs  testimony  in  rebuttal,  be- 
cause he  had  not  appeared  for  cross-examination.  The 
referee  failed  or  refused  to  rule  on  said  motion. 

After  holding  the  case  under  advisement  for  some  time, 
the  referee  made  findings  for  the  plaintiff.  Among  other 
things,  he  found  that  plaintiff  was  injured  as  alleged  in  the 
complaint,  without  negligence  or  fault  on  his  part;  that  the 
sidewalk,  when  he  was  injured,  was  unsafe  for  foot  travel, 
"  and  that  the  same  was  rough,  ridged,  and  uneven  by  use, 
and  rounded  up,  and  highest  in  the  center,  and  sloping  to- 
wards the  outer  edges  of  the  walk,  having  an  uneven,  frozen, 
icy,  and  slippery  surface,"  of  which  condition  the  town  had 
due  notice.  He  also  found  that  notice*  of  the  accident  was 
given  to  defendant's  officers  on  March  25, 1893,  and  that  the 
allegations  of  the  answers  were  unproved.  Plaintiff's  dam- 
ages were  fixed  at  $1,500. 

Exceptions  were  seasonably  taken  to  the  referee's  find- 
ings. The  report  was  submitted  to  the  court,  and  con- 
firmed, to  which  order  defendant  excepted,  but  the  recoi^d 
fails  to  show  that  the  defendant  renewed  the  objections 
made  before  the  referee  when  the  case  was  submitted  to  the 
court.  Judgment  having  been  entered  for  the  plaintiff,  the 
defendant  takes  this  appeal. 

For  the  appellant  there  was  a  brief  by  Jf.  Bwrryj  attor- 
ney, and  Cate^  Scmbom,  La/morevw  <&  Pwrk^  of  counsel,  and 
oral  argument  by  A.  W.  Sanborn  and  Mr.  Barry. 

Joh/n  B.  Hagartn/y  tor  the  respondent. 

Babdbbn,  J.  Many  exceptions  taken  to  the  reception  of 
evidence  are  assigned  as  error,  and  argued  by  counsel  for 
defendant  They  especially  ask  a  ruling  upon  the  failure 
or  refusal  of  the  referee  to  require  the  plaintiff  to  appear 
ior  cross-examination,  or  to  strike  out  his  testimony  given 
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on  rebuttal.  The  condition  of  the  record  renders  us  power- 
less to  pass  on  these  questions.  It  has  long  been  the  ruling 
of  this  court  that  objections  taken  before  the  referee  must 
be  renewed  before  the  court  on  the  motion  to  confirm  or  to 
modify  or  set  aside  the  report,  and  the  rulings  of  the  court 
thereon  preserved  in  the  bill  of  exceptions.  In  no  other 
way  can  the  rulings  of  the  referee  be  reviewed  by  this  court. 
GUbank  v.  St&phenson^  30  Wis.  155 ;  McDormM  v.  Schricker^ 
44  Wis.  327.  When  exceptions  are  duly  taken  to  the  ref- 
eree's findings,  as  provided  in  sec.  2871,  Stats.  1898,  and  are 
preserved  in  the  bill  of  exceptions,  this  court  will  review 
the  case,  except  that  it  will  not  consider  errors  committed 
by  the  referee  in  the  course  of  the  trial,  unless  preserved 
and  presented  in  the  manner  before  suggested. 

The  referee  found  that  due  notice  of  plaintiffs  accident 
was  given  the  chairman  of  defendant  on  March  25, 1893. 
This  finding  is  based  upon  the  fact  that  plaintiffs  attorney, 
on  March  24, 1898,  sent  a  copy  of  such  notice  through  the 
mail  to  Mr.  Gallett,  one  of  defendant's  supervisors.  The 
proof  also  shows  that  personal  service  was  had  of  the  notice 
on  May  11, 1898,  upon  which  Mr.  Gallett  admitted  service. 
There  is  no  proof  that  the  copy  of  the  notice  sent  by  mail 
to  Mr.  Gallett  was  not  received  by  him,  except  such  as  may 
be  inferred  from  the  following  statement  from  his  testi- 
mony. His  attention  was  being  directed  to  the  notice  upon 
which  he  had  admitted  service.  He  says:  "  I  suppose  that 
service  was  made  on  me  at  the  time  then  stated.  There  was 
only  one  such  service  had  on  me  of  such  notice."  Counsel 
for  defendant  construe  this  to  mean  that  the  notice  sent  him 
by  mail  was  never  received.  We  cannot  agree  with  this 
construction  of  the  testimony.  At  no  time  had  his  atten- 
tion been  directed  to  the  alleged  service  by  mail.  He  was 
speaking  only  of  the  service  admitted  to  have  been  made  on 
May  11th,  and  then  he  says,  "  There  was  only  one  siLch  serv- 
ice had  on  me  of  such  notice."    The  use  of  the  words  "  such 
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service  "  must  be  held  to  refer  to  the  service  concerning  which 
he  was  being  interrogated.  There  can  be  no  question  that  a 
proper  notice  was  sent  through  the  mail  in  ample  time  for 
the  witness  to  have  received  it  on  the  date  found  by  the 
court.  Proof  of  the  mailing  of  a  letter  in  time  to  reach  the 
person  to  whom  it  was  addressed  in  the  regular  course  of 
the  mails,  prima  facie  establishes  the  fact  that  it  was  so  re- 
ceived.   McDermoU  v.  Jackson^  97  Wis.  64;  Jones,  Ev.  §  46. 

It  is  argued,  however,  that  the  service  of  such  notice  must 
YiQ  personal^  and  that  nothing  short  of  that  will  answer  the 
purpose  of  the  statute.  The  language  of  the  statute  is:  "  No 
such  action  shall  be  maintained  against  any  •  .  «  town 
.  .  .  unless  .  .  •  notice  in  writing,  signed  by  the 
party,  his  agent,  or  attorney,  shall  be  given  to  ...  a 
supervisor  of  the  town  ,  .  .  against  which  damages  are 
claimed."  [R.  S.  1878,  sec.  1339.]  No  consideration  of  pub- 
lic policy  of  which  we  are  aware  requires  that  we  should 
hold  that  such  service  should  be  personal.  Undoubtedly,  it 
must  ^,"^^^2^  prima  facie  that  such  notice  has  been  received 
by  the  proper  officer,  or  no  recovery  can  be  had.  Such  facts 
appearing  in  this  case,  the  finding  of  the  referee  cannot  be 
disturbed. 

Another  question  is  raised  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  finding  that  plaintiflPs  accident  was  the 
direct  result  of  the  defective  conditions  alleged.  Admitting, 
for  the  purposes  of  the  argument,  that  an  actionable  defect 
in  the  walk  was  shown,  still  we  are  convinced  that  there  is 
no  evidence  in  the  record  to  support  the  conclusion  that  the 
accident  occurred  by  reason  thereof.  The  evidence  is  en- 
tirely silent  as  to  how  the  accident  occurred.  The  plaintiff 
says  that  he  was  very  careful,  picking  his  way  along,  and 
fell  and  broke  his  leg.  Whether  he  slipped  on  a  ridge  or 
stepped  in  a  depression  he  does  not  say.  The  evidence  is 
that  the  whole  surface  of  the  country  was  slippery  and  icy. 
It  had  been  raining  and  freezing,  so  that  it  was  generally 
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slippery.  With  such  attendant  conditions,  it  was  all  the 
more  necessary  that  plaintiff  should  show  that  his  accident 
was  the  result  of  the  defects  of  which  he  complained.  This 
question  has  been  so  recently  discussed  and  so  fully  covered 
by  Mr.  Justice  Marshall  in  the  case  of  Hyer  v,  JcmesviUe^ 
101  Wis.  371,  that  nothing  further  need  be  said. 

The  finding  upon  plaintiff's  negligence  is  clearly  against 
the  weight  of  the  evidence.  True,  he  says  he  was  walking 
carefully,  picking  his  way.  He  further  says  that  he  noticed 
the  bad  condition  of  the  walk,  and  saw  that  it  was  rough, 
uneven,  and  in  dangerous  condition.  Four  witnesses  for 
defendant  say  that  he  started  for  the  depot  on  the  run,  and 
fell  while  running.  If  their  testimony  is  to  be  believed, — 
and  there  is  nothing  suggested  to  impeach  it, —  the  facts  of 
plaintiffs  negligence  would  seem  to  be  pretty  clearly  estab- 
lished. Knowing,  as  he  said  he  did,  that  the  walk  was 
rough  and  uneven,  and  that  the  ground  was  slippery  with 
ice  and  sleet,  to  start  on  the  run  over  this  walk  indicates  a 
degree  of  indifference  and  carelessness  bordering  on  reck- 
lessness. If  the  weight  of  the  testimony  is  to  be  considered, 
the  court's  conclusions  were  certainly  wrong. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  defendant. 


MoNoLTT,  Eespondent,  vs.  Boakd  of  School  Direotoes  of 
THB  Town  of  Morse,  Appellant. 

January  SI —February  £1, 1899, 

Publio  schools:  Employment  of  teacher:  Contract 

Under  sac  528,  R  S.  1878  (providing  for  an  executive  committee  of 
town  Doa.xU  of  school  directors,  to  consist  of  the  president,  vice 
president,  and  secretary),  and  sec.  529,  as  amended  by  ch.  297,  Laws 
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of  1887  (providing  that  such  committee  shall  employ  sach  teachers 
as  they  deem  necessary;  that  each  contract  shall  be  in  writing, 
shall  be  signed  by  the  teacher  and  by  the  president  and  secretary, 
and  when  completed  shall  be  filed  in  the  office  of  the  town  board 
of  school  directors),  a  contract  signed  by  said  president  and  secre- 
tary individually,  without  authority  diUy  given  by  the  executive 
committee,  is  not  binding  on  the  districtt 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Heversed. 

This  is  an  action  against  the  school  district  by  a  school 
teacher  to  recover  for  five  months'  wages.  The  facts  appear- 
ing upon  the  trial  were  that  the  plaintifif  taught  the  defend- 
ant's school  from  September  1  to  November  25, 1896,  under 
a  written  contract,  and  was  paid  therefor.  Just  prior  to  the 
expiration  of  this  term  of  service,  the  plaintiff  claims  that 
he  had  a  talk  with  the  secretary  of  the  school  board,  and 
that  the  secretary  promised  that  he  should  teach  six  months 
more  if  his  teaching  was  satisfactory,  and  that  after  this  talk 
the  secretary  made  out  a  written  contract  for  said  six  months, 
and  that  he  saw  said  contract  in  the  possession  of  the  secre- 
tary, signed  by  the  president  and  secretary,  but  that  it  was 
never  delivered  to  him,  and  he  never  signed  it.  The  presi- 
dent of  the  board  denies  signing  any  such  contract,  and  the 
fact  appears  without  dispute  that  the  executive  committee 
never  considered  the  question  as  to  the  additional  six  months' 
service,  and  never  ordered  the  making  of  any  contract  there- 
for. The  plaintiff  taught  for  one  month  after  the  expira- 
tion of  his  written  contract,  namely,  up  to  the  21st  of 
December,  and  was  paid  for  that  month,  and  a  few  days 
afterwards  was  discharged,  and  he  brings  this  action  to  re- 
cover damages  for  the  refusal  to  allow  him  to  teach  during 
the  remaining  five  months.  A  motion  for  nonsuit  was  over- 
ruled, and  a  motion  to  direct  a  verdict  for  the  defendant  was 
denied,  and  exceptions  duly  taken  to  the  rulings.  A  special 
verdict  was  rendered  favorable  to  the  plaintiff,  which  is  not 
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necessary  to  be  set  forth  in  detail,  and  judgment  rendered 
thereon  for  the  plaintiff  for  $216.50,  from  which  the  defend- 
ant Appeals. 

For  the  appellant  there  was  a  brief  by  Cate^  Samhom^ 
Lamoreu^  <&  Po/rk,  and  oral  argument  by  JS.  B.  Pa/rk, 

For  the  respondent  there  was  a  brief  by  TorrJcms  <&  Mer- 
riUy  and  oral  argument  by  Geo.  F.  MerriU.  They  argued, 
inter  aUa,  that  if  the  contract  was  not  properly  executed, 
yet  the  board  had  ratified  it  by  paying  one  month's  salary 
and  were  estopped  from  denying  it.  Atheo/ni  v..  Ind.  Dist 
33  Iowa,  105;  Cook  v.  Ind.  Sch.  Dist  40  Iowa,  UL 

WiNSLow,  J.  A  verdict  for  the  defendant  in  this  case 
should  have  been  directed,  because  there  was  no  legal  con- 
tract between  the  parties  after  the  expiration  of  the  first 
three  months  of  service.  This  school  was  operated  under 
the  township  system,  and  the  employment  of  teachers  was 
in  the  hands  of  the  executive  committee,  composed  of  the 
president,  vice-president,  and  secretary  of  the  town  board 
of  school  directors.  K.  S.  1878,  sec.  528.  The  manner  in 
which  a  teacher's  contract  must  be  made  is  contained  in 
sec.  529,  as  amended  by  Laws  of  1887,  ch.  297,  as  follows: 
"  The  executive  committee  shall  employ  so  many  qualified 
teachers  as  they  shall  deem  necessary  to  give  instruction  in 
all  the  schools  under  the  charge  of  the  board.  Each  con- 
tract shall  be  in  writing;  shall  be  signed  by  the  teacher 
and  by  the  president  and  secretary;  shall  specify  the  wages 
pei>week,  month  or  year  agreed  upon  by  the  parties,  and 
when  completed  shall  be  filed  in  the  office  of  the  secretary 
of  the  town  board  of  school  directors,  with  a  copy  of  the 
teacher's  certificate  attached  thereto." 

It  is  familiar  law  that  when  a  board  of  public  officers  is 
about  to  perform  an  act  requiring  the  exercise  of  discretion 
and  judgment  the  members  must  all  meet  and  confer  to- 
gether, or  must  all  be  properly  notified  of  such  meeting,  in 
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order  to  make  the  action  binding.  Individual  and  independ- 
ent action,  even  by  a  majority  of  the  members  of  the  board, 
will  not  suffice.  Ma/rUn  v.  Zemon,  26  Conn.  192;  School 
Dist  V.  BaieTy  98  Wis.  22.  In  the  present  case,  even  con- 
ceding that  the  president  and  secretary  of  the  town  board 
of  school  directors  individually  signed  a  contract  for  the 
teaching  of  the  school  by  the  plaintiff  for  another  six  months, 
still  no  binding  contract  was  made,  because  the  executive 
committee  never  authorized  such  a  contract,,  and  the  action 
of  two  of  the  three  members  of  the  committee  would  not  be 
sufficient.  This  consideration  seems  to  dispose  of  the  entire 
case.  There  was  never  a  contract  made,  except  the  three- 
months  contract.  The  powers  of  school-district  officers  are 
limited,  and  can  only  be  exercised  as  the  statute  provides^ 
and  the  plaintiff  is  legally  charged  with  notice  of  the  extent 
of  such  powers  and  the  manner  in  which  they  must  be  ex- 
ercised. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Olson,  Appellant,  vs.  Doheett  Lumbeb  Company,  Respond- 
ent. 

February  1 — February  tl,  1899, 

Master  and  servant:  Irtjuryfrom  defective  appliances:  Proximate  cause: 
Assumption  of  risk. 

1.  While  attempting  to  remove,  with  the  aid  of  an  iron  hook,  a  block- 
ade of  timbers  and  slabs  upon  a  roller  bench  in  a  sawmill,  a  slab 
sawyer  was  injured  through  the  slipping  of  his  hook  fix>m  a  tim- 
ber, causing  him  to  step  back  so  as  to  come  in  contact  with  the 
slab  saw.  The  blockade  was  caused  by  a  short  slab — too  short  to 
be  carried  over  the  rollers  —  upon  which  other  timbers  lodged. 
The  employer  had  promised  to  put  two  additional  live  rollers  in 
the  bench,  which  would  have  moved  the  timbers  further  along  the 
bench,  but  would  not  have  prevented  a  blockade  such  as  that  in 
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question.  Held,  that  the  failure  to  furnish  such  additional  rollers, 
not  being  the  producing  cause  of  the  blockade,  did  not  render  the 
employer  liable  for  the  injuries. 
2l  The  hook  with  which  the  plaintiff  was  attempting  to  remove  the 
timbers  being  a  simple  contrivance,  easily  comprehended,  as  to  all 
the  dangers  of  its  use,  by  any  person  of  ordinary  intelligence,  and 
being  entirely  in  plaintiffs  care,  he  assumed  the  risk,  if  any,  aris- 
ing from  the  fact  that  its  end  was  straight  instead  of  curved  and 
was  not  sharp. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  personal  injuries.  The  allegations 
of  the  complaint  cover  facts  which  were  established  on  the 
trial,  or  which  there  was  evidence  tending  to  prove,  as  fol- 
lows: 

Plaintiff  was  injured  while  in  the  employ  of  defendant  as 
a  slab  sawyer  in  a  sawmill.  There  was  a  roller  bench  fifty- 
six  feet  long,  three  and  one-half  feet  wide,  and  three  feet 
high,  so  located,  for  part  of  its  length,  by  the  side  of  the 
carriage  track  of  a  band  saw  used  in  manufacturing  logs 
that  the  manufactured  material  would  readily  pass  as  fast 
as  severed  from  the  log  to  such  bench  and  be  conveyed 
away  on  rollers  to  points  where  it  was  taken  from  the  bench 
according  to  its  kind,  the  lumber  being  taken  off  nearest 
the  saw,  the  edging  going  to  near  the  end  of  the  bench,  and 
being  there  taken  off  on  one  side  into  what  was  called  a 
"  slasher,"  the  slabs  to  about  the  same  point  where  they 
were  taken  off  on  the  other  side  onto  a  slab  bench  and  cut 
into  four-foot  lengths,  and  square  timber  going  to  the  end 
of  the  bench  where  it  was  taken  off  by  a  person  located 
there,  ordinarily,  for  that  purpose.  Seven  live  rollers  were 
located  crosswise  of  the  roller  bench  about  four  feet  apart, 
commencing  at  the  end  nearer  the  saw,  and  there  were  simi- 
lar rollers,  except  they  were  not  live,  all  the  way  to  the  outer 
end  of  the  bench.  The  slab  bench  was  at  the  side  of  the 
roller  bench,  and  about  half  the  length  of  it,  commencing 
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at  the  outer  end.  Nearest  the  band  saw  the  surface  of  the 
slab  bench  and  roller  bench  about  coincided,  but  the  former 
inclined  towards  the  slab  saw,  which  was  about  six  feet 
from  the  outer  end  of  the  bench,  so  that  when  the  saw  was 
reached  the  surface  of  the  slab  bench  was  about  one  foot 
lower  than  that  of  the  roller  bench.  There  were  dead 
rollers  in  the  surface  of  the  slab  bench,  similar  to  those  in 
the  roller  bench,  so  that  slabs  would  pass  easily  down  the 
incline  towards  the  slab  saw. 

As  stated,  the  slab  saw  was  about  six  feet  from  the  outer 
end  of  the  slab  bench.  It  operated  at  right  angles  with  such 
bench,  there  being  a  slit  crosswise  of  the  surface,  six  or  seven 
inches  wide,  back  of  which  a  movable  saw  frame  was  located 
and  adjusted  so  as  to  be  nearly  or  wholly  back  of  the  slab 
bench  and  under  the  roller  bench  when  the  saw  was  running 
idle,  but  could  be  moved  forward  wholly  into  the  slit  in 
the  slab  bench  as  necessary  in  sawing  up  slabs.  There  was 
an  iron  handle  attached  to  the  saw  frame,  extending  about 
six  inches  above  and  over  the  slab. bench  when  the  saw  was 
swung  back  under  the  roller  bench.  Though  the  saw  was 
designed  to  go  back  entirely  clear  of  the  slab  bench  when 
running  idle,  there  was  evidence  tending  to  show  that,  at 
times  at  least,  it  did  not  go  wholly  back.  There  was  noth- 
ing about  the  location  of  the  saw  or  its  surroundings  that 
made  the  work  of  the  slab  sawyer  unusually  dangerous  when 
he  was  operating  it.  In  such  work,  the  sawyer  stood  by 
the  side  of  the  bench  in  a  boxed  depression  in  the  surface  of 
the  floor  so  that  his  feet  were  several  inches  below  such  sur- 
face. When  a  slab  was  in  place  over  the  slit,  the  sawyer, 
by  taking  hold  of  the  handle  mentioned,  would  pull  the  saw 
forward  till  it  engaged  and  cut  the  slab  in  two.  Then,  by 
slightly  pushing  back  on  the  handle,  the  saw  would  recede 
to  its  place  under  the  roller  bench. 

Plaintiff  had  an  assistant  and  each  was  furnished  with  an 
iron  tool  about  sixteen  inclies  long  with  a  hook  end  about 
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two  inches  long,  pointed,  and  bent  at  about  right  angles 
with  the  handle.  The  hooks  were  used  for  pulling  the  slabs 
from  the  roller  bench  to  the  slab  bench,  and  generally  to 
facilitate  moving  slabs  and  other  material  that  came  down 
the  roller  bench.  Sometiipes  short  slabs  were  liable  to  get 
into  such  positions  on  the  roller  bench  as  to  allow  timbers  to 
run  upon  them  and  cause  a  blockade,  and  in  that  situation 
plaintiff  and  his  assistant  were  obliged  to  go  upon  the  slab 
bench,  pick  out  the  slabs,  and  straighten  the  timbers,  and 
push  them  along  to  the  end  of  the  roller  bench.  When  tim- 
bers came  down  they  would  stop  as  soon  as  clear  of  the  live 
rollers.  In  that  situation  it  was  necessary  for  plaintiff  and 
his  assistant,  one  or  both  of  them,  to  go  upon  the  slab  bench 
and  move  the  timbers  along  by  using  the  hooks.  Two  addi- 
tional live  rollers  would  have  lessened,  or  obviated  entirely, 
the  necessity  for  going  upon  the  slab  bench  to  do  that  kind 
of  work  under  the  circumstances  mentioned. 

About  five  days  before  the  injury,  plaintiff  complained  to 
defendant  of  the  dangers  attending  his  work  because  of  the 
necessity  of  going  upon  the  slab  bench  as  indicated,  and  de- 
fendant promised  to  remedy  the  difficulty  by  obtaining  a 
proper  sprocket  chain  so  as  to  operate  two  additional  live 
rollers.  Within  a  reasonable  time  after  such  promise  was 
made,  the  injury  occurred,  and  in  this  wise:  A  short  slab 
was  placed  on  the  roller  bench, —  too  short  to  go  over  the 
rolls.  A  timber  lodged  on  the  slab,  a  second  timber  came 
down  and  lodged  on  that  timber,  and  a  third,  coming  partly 
crosswise  of  the  bench,  lodged  on  the  two  other  timbers, 
forming  a  complete  blockade.  There  were  slabs  under  both 
of  the  first  timbers  mentioned,  and  slabs  behind  the  timbers. 
The  first  timber  was  down  to  within  about  four  feet  of  the 
slab  saw  and  about  eight  feet  clear  of  the  live  rollers,  it  hav- 
ing been  shoved  to  that  point  by  timbers  or  material  be- 
hind it.  Plaintiff  and  his  assistant  went  upon  the  slab  bench 
to  clear  the  blockade.    Plaintiff  struck  his  hook  into  one  of 
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the  timbers  and  pulled  as  hard  as  he  could,  stepping  back- 
ward at  the  same  time  towards  the  slab  saw.  At  the  second 
step  his  hook  let  go  of  the  timber,  causing  him  quickly  to 
take  a  third  step,  when  his  foot  and  limb  went  down  into 
the  slit  in  front  of  the  slab  saw,  whereby,  either  by  reason 
of  the  saw  being  partly  out  into  the  slit,  or  plaintiflfs  touch- 
ing the  saw  handle  and  moving  the  saw  toward  him,  it  en- 
gaged his  leg  and  seriously  injured  him. 

Plaintiff  appreciated  fully  the  danger  of  doing  the  work 
in  which  he  was  engaged,  but  subjected  himself  thereto  so 
far,  as  before  indicated,  relying  upon  the  promise  of  defend- 
ant to  add  the  two  additional  live  rollers  to  the  roller  bench. 
There  was  evidence  tending  to  show  that  if  plaintiff's  hook 
had  been  curved  at  the  end  instead  of  straight,  and  not  been 
so  blunt,  it  would  have  been  less  liable  to  slip.  He  had  the 
entire  care  of  the  hook  and  it  was  his  duty  to  keep  it  sharp, 
which  he  did,  from  time  to  time,  by  filing  it. 

At  the  close  of  the  evidence  the  court,  on  motion  of  de- 
fendant's counsel,  directed  a  verdict  in  defendant's  favor. 
Judgment  was  rendered  on  the  verdict,  from  which  this  ap- 
peal was  taken,  proper  exceptions  having  been  made  to  pre- 
serve for  review  the  question  whether  the  case  should  have 
been  submitted  to  the  jury. 

For  the  appellant  there  was  a  brief  by  Caie^  Sa/nhom^  Lamr 
oreux  (&  Park^  attorneys,  and  Arctander  cfe  Arctander^  of 
counsel,  and  oral  argument  by  John  W.  Arctamder. 

For  the  respondent  there  was  a  brief  by  Lamoreux  dk  SheOj 
and  oral  argument  by  W.  K  Shea. 

AIarshall,  J.  •  The  only  reason  suggested  by  appellant 
why  the  court  should  have  submitted  this  case  to  the  jury, 
which  seems  seriously  urged  on  the  appeal,  or  worthy  of 
consideration  on  the  record,  is  that  defendant  was  guilty 
of  a  breach  of  duty  to  plaintiff  is  not  furnishing  two  addi- 
tional live  rollers  in  the  roller  bench,  and  while  plaintiff  was 
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relying  on  defendant's  promise  to  remedy  such  breach  of 
duty  the  injury  occurred,  and  that  such  breach  was  the  prox- 
imate cause  of  it.  It  is  conceded  that  the  bench  was  block- 
aded with  timbers  and  slabs,  and  that  plaintiff  was  engaged 
in  obviating  that  difficulty  when  he  received  his  injury. 
Now,  unless  the  blockade,  which  was  the  immediate  cause 
of  plaintiff  being  placed  in  the  position  of  danger,  was  caused 
by  the  failure  of  defendant  to  add  the  two  additional  live 
rollers  to  the  roller  bench,  and  was  an  event  which  defend- 
ant had  reasonable  ground  to  believe  was  liable  to  occur  as 
a  result  of  such  failure,  then,  even  though  there  was  such 
failure,  it  cannot  be  said  to  have  been  the  proximate  cause 
of  the  injury  complained  of. 

It  follows  necessarily  that,  unless  there  be  evidence  in  the 
record  from  which  a  jury  would  have  been  warr^ted  in 
saying  that  the  want  of  two  additional  live  rollers  was  the 
producing  cause  of  the  blockade,  no  other  question  need  be 
considered,  for  that  WQuld  fully  justify  the  action  of  the 
trial  court  in  taking  the  cause  from  the  jury. 

The  evidence  appears  to  show  beyond  reasonable  contro- 
versy that  a  short  slab, —  too  short  to  be  carried  over  the 
rollers, — dropped  down  and  lay  in  such  a  position  that  a 
timber  ran  upon  it  and  stopped  just  after  leaving  the  live 
rollers,  and  that  other  timbers  and  slabs  came  down  and 
lodged  on  the  first,  so  that  the  bench  was  completely  block- 
aded thereby.  Such  being  the  facts,  clearly  the  failure  to 
have  two  additional  live  rollers  had  nothing  whatever  to  do 
with  the  difficulty  which  caused  plaintiff  to  place  himself 
in  the  position  of  danger.  It  would  havo  occurred  just  the 
same,  though  perhaps  a  little  further  down  the  table,  if  there 
had  been  two  more  live  rollers.  Plaintiff  testified  that  the 
blockade  was  caused  by  a  short  slab  being  placed  on  the 
rollers,  and  that  the  head  timber  was  pretty  well  down  to 
the  slab  saw.  He  did  not  pretend  to  say  where  the  short 
slab  came  from,  but  suggested  that  it  might  have  been 
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placed  on  the  rollers  by  some  person  who  carried  it  over 
from  the  rotary  saw.  His  language  is :  "  The  slab  was  pretty 
short,  and  sometimes  they  carried  the  slabs  over  from  the 
rotary  saw,  and  put  them  on  the  roller  bed  just  when  they 
let  the  timber  come  down  from  the  carriage,  and  the  tim- 
ber would  catch  these  short  slabs  and  run  upon  them.  I 
am  certain  the  slab  furthest  down  on  the  roller  bench  at 
the  time  I  was  hurt  was  a  short  one.  I  should  think  it  was 
about  four  feet  long.  I  don't  know  whether  that  short  slab 
came  from  the  rotary  saw  or  the  band."  Again  he  said : 
"  The  piece  of  timber  came  down  from  the  band  saw  and 
there  was  a  slab  in  front  of  the  first  timber,  and  there  was 
a  slab  behind  the  other  timber."  The  witness  illustrated  by 
using  some  sticks  and  a  model  of  the  roller  and  slab  bench, 
and  said  further,  in  substance:  One  of  the  timbers  came 
down  to  within  three  feet  of  the  slab  saw  and  had  a  short 
piece  of  slab  under  the  end  of  it  so  as  to  prevent  its  being 
moved  forward  without  much  manual  exertion.  According 
to  the  illustration  made  by  the  witness,  the  three  timbers 
lay  one  over  the  other,  the  third  being  crosswise  of  the 
roller  bed.  He  further  testified:  ^The  effect  of  two  addi- 
tional live  rollers  would  have  been  to  have  moved  the  tim- 
bers further  along.  The  timbers  would  stop  as  soon  as  they 
left  the  live  rollers,  and  sometimes  a  little  before,  without 
any  obstruction  in  the  way.'  Plaintiff  was  corroborated 
by  other  witnesses.  The  testimony  tended  to  show  that 
two  additional  live  rollers,  under  ordinary  circumstances, 
would  have  moved  timbers  further  down  the  roller  bench, 
but  would  not  have  obviated  the  danger  of  a  blockade  being 
formed  as  the  one  in  question  was  formed.  The  timbers 
were  short  and  would  have  piled  up  and  obstructed  the 
bench,  under  the  circumstances,  regardless  of  whether  there 
were  two  more  live  rollers  or  not.  We  find  nothing  in  the 
evidence  connecting  the  diflBculty  with  the  breach  of  duty 
complained  of,  in  regard  to  want  of  additional  live  rollers. 
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In  going  back  from  the  instant  of  the  injury  to  the  produc- 
ing cause  of  it,  the  causal  connection  is  lost,  or  rather  stops 
at  the  blockade,  if  not  at  the  circumstance  of  the  hook  slip- 
ping from  the  timber. 

Some  suggestion  is  made  that  the  accident  may  be  attrib- 
uted to  actionable  negligence  in  respect  to  the  character  of  the 
hook  that  was  furnished  plaintiff;  that  if  it  had  been  some 
longer,  or  the  hook  end  had  been  curved  instead  of  straight, 
and  not  been  so  blunt,  the  accident  would  not  have  occurred. 
The  answer  to  that  is  that  the  hook  was  one  of  those  simple 
contrivances,  so  easy  of  comprehension,  as  to  all  the  dangers 
of  its  use,  by  any  person  of  ordinary  intelb'gence,  even  if  it 
were  defective  in  the  respects  suggested,  that  actionable 
negligence  of  the  employer  cannot  be  based  on  the  fact  of 
its  being  furnished  to  the  employee  for  use  in  the  perform* 
ance  of  his  work.  In  such  circumstances,  it  is  presumed  that 
reasonable  attention  by  the  employee  to  those  matters  which 
are  open,  obvious,  and  easily  comprehended  by  any  ordinary 
person  of  mature  years,  will  disclose  to  the  employee  all  the 
dangers  of  using  the  defective  contrivance,  and  he  is  there- 
fore conclusively  presumed  to  have  assumed  such  dangers  as 
a  part  of  his  contract  of  employment.  Borden  v.  Daisy  JR. 
M.  Co.  98  Wis.  407;  BoU  v.  C,  M.  <&  St.  P.  R.  Co.  94  Wis. 
696. 

It  follows  from  what  has  been  said  that  the  verdict  was 
properly  directed  in  defendant's  favor,  and  that  the  judg- 
ment entered  thereon  should  be  afiKrmed. 

By  ^  Covrt. — Judgment  af&rmed. 


Digitized  by 


Google 


272  STJPKEME  COUET  OF  WISCONSIK         [102 

Cunningham  vs.  Eagan. 


Cunningham,  Appellant,  vs.  Eagan,  Garnishee,  Eespondent. 

February  1— February  21, 1899. 

Debtor  and  creditor:  Fraudulent  conveyances:  Oamishment 

The  principal  defendants  owed  their  father  aix>ut  $2,100,  and  others 
about  $6,000.  To  secure  the  debt  to  their  father  one  of  them  gare 
him  a  mortgage  on  a  stock  of  goods  worth  about  $1,500,  but  re- 
mained in  possession.  The  other  transferred,  by  absolute  biU  of 
sale,  and  delivered  to  the  father  a  stock  of  goods  for  an  expressed 
oonsideration  of  $1,552,  which  was  about  their  actual  value,  though 
their  inventory  price  was  about  $2,000.  This  transfer  was  claimed 
by  the  son  to  be  a  payment  pro  tanto,  but  by  the  father  to  be  as  se- 
curity only.  Afterwards  plaintiff  obtained  a  judgment  against  the 
sons,  and  garnished  the  father.  Heid,  that  the  transaction  stated 
did  not  justify  an  inference  of  fraud  which  would  render  the  father 
liable  as  garnishee  in  respect  to  the  goods  delivered  to  him. 

Appeal  from  a  judgment  of  the  circiiit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

Barney  and  Michael  Eagan,  indebted  to  their  father,  the  re- 
spondent, in  the  sum  of  $2,100,  and  to  others  in  about  the  sum 
of  $6,000,  had  each  a  stock  of  goods.  Michael  Eagan  executed 
a  chattel  mortgage  to  his  father  on  his  stock,  worth  about 
$1,500,  to  secure  said  sum  of  $2,100,  the  goods  remaining  in 
the  mortgagor's  possession.  On  the  same  day,  or  the  follow- 
ing, Barney  transferred  to  his  father,  by  absolute  bill  of  sale 
and  delivery,  his  stock  of  goods,  then  removed  to  Ashland, 
for  the  expressed  consideration  of  $1,552,  which  was  seventy- 
five  per  cent,  of  their  inventory  price.  He  testified  that  the 
transfer  was  an  absolute  one  in  payment  jtto  tcmto  upon  said 
indebtedness.  Shortly  afterwards,  the  plaintiff,  having  ob- 
tained judgment  against  Barney  and  Michael  Eagan,  gar- 
nished the  respondent,  who  answered,  denying  liability.  The 
suit  was  tried  in  the  circuit  court  for  Ashland  county  with  a 
jury.  Barney  testified  substantially  to  the  foregoing  facts. 
The  garnishee  testified  that  the  bill  of  sale  from  Barney  was 
a  security,  and  not  in  payment,  and  that,  although  the  mort- 
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gage  from  Michael  was  executed  the  day  before,  they  were 
both  intended  as  the  same  transaction,  namely,  to  secure  the 
$2,100.  At  the  close  of  the  testimony,  the  court,  on  respond- 
ent's motion,  granted  a  nonsuit,  and  judgment  thereon,  from 
which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  J.  J.  MUes,  and 
oral  argument  by  Burr  W.  Jones. 

For  the  respondent  there  was  a  brief  by  TomTcma  i&  Mer- 
rill^ and  oral  argument  by  Oeo.  F,  MerrUl. 

Dodge,  J.  The  facts  are  without  dispute,  except  as  to 
whether  Barney  Eagan's  transfer  was  absolute  or  as  secu- 
rity. The  fact  of  the  indebtedness  from  Barney  and  Michael 
Eagan  to  their  father  in  about  the  sum  of  $2,100  is  clear. 
The  only  property  of  either  which  is  shown  to  have  actu- 
ally come  to  the  possession  of  the  garnishee  is  Barney's 
stock,  which,  at  inventory  price,  did  not  exceed  $2,000,  and 
was  of  actual  value  about  $1,550.  Its  transfer  to  the  father 
was  accompanied  by  immediate  possession;  and  whether, 
as  testified  by  Barney,  it  was  an  absolute  conveyance  in 
payment  ^^  ianto^  or,  as  understood  by  the  garnishee,  was 
a  delivery  as  security,  there  is  nothing  in  the  transaction 
to  justify  inference  of  fraud.  It  was  less  than  the  amount 
of  the  debt,  so  that  no  surplus  could  remain  in  his  hands 
to  be  subject  to  garnishment.  Michael's  stock  was  not  in 
the  garnishee's  possession,  but  was  subject  to  levy  by  the 
plaintiff.  Of  course,  as  against  such  levy,  the  garnishee's 
mortgage  could  stand  only  for  the  balance  of  the  $2,100 
debt  not  paid  by  Barney's  transfer, —  $1,550  if  absolute,  or 
the  proceeds  of  the  stock  if  as  security.  There  is,  therefore, 
no  evidence  tending  to  prove  either  that  the  garnishee  is  in- 
debted to,  or  has  property  in  his  possession  or  under  his 
control  belonging  to,  the  principal  defendants.  Ca/rey  v. 
Dyer,  97  Wis.  554. 

By  the  Court. —  Judgment  aflBrmed. 
Vol.103— 18 
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Nelson  va  Shaw. 

Nelson,  Appellant,  vs.  Shaw,  Eespondent. 

Febmary  1-- February  tl,  1899. 

Master  and  servant:  Personal  injuries:  Unsafe  toay:  Promise  to  repair: 
Contributory  negligence, 

1.  In  an  action  for  personal  injuries,  plainti^Ts  testimony  tended  to 

proTe  that  he  was  employed  by  defendant  to  haul  tan  bark  with  a 
bob-sled  over  a  private  way  of  defendant,  in  which  was  a  hole 
about  eighteen  inches  deep,  one  and  one-half  feet  wide,  and  three 
feet  long,  situated  at  the  foot  of  a  hill  rising  about  eleven  feet  in  a 
distance  of  105  feet;  that  while  plaintiff,  sitting  on  a  load  of  bark 
not  confined  on  the  rack  nor  boimd  on  in  any  way,  with  the  soles 
of  his  boots  even  with  the  front  end  of  the  load,  and  nothing  for 
his  feet  to  brace  against,  was  descending  such  hill,  the  front  bob 
was  precipitated  into  the  hole,  and  plaintiff  thrown  off  the  load 
and  injured;  that  plaintiff  knew  of  the  defect  in  the  road,  had 
passed  over  it  on  preceding  days  from  eleven  to  thirteen  times, 
and,  on  the  evening  before  the  accident,  had  notified  defendant's 
foreman  of  the  defect  and  of  his  purpose  to  quit  \mless  the  defect 
was  repaired;  that  thereupon  the  foreman  had  promised  him  that 
the  defect  should  be  repaired  before  he  came  out  over  the  road  the 
next  morning;  that  plaintiff  passed  the  place  the  next  morning  at 
7  o'clock  and  noticed  that  the  defect  had  not  been  repaired,  but 
on  his  return  with  a  load  did  not  ascertain  whether  the  defendant 
had  redeemed  his  promise,  but  drove  over  the  defective  way  and 
was  injured.  Defendant's  witnesses  denied  the  existence  of  the 
defect    Held,  that  it  was  error  to  direct  a  verdict  for  defendant. 

2.  If  defendant  expressly  promised  to  repair  the  defect  before  plaintiff 

returned  with  his  load,  the  plaintiff  under  the  circumstances  was 
not  precluded  by  any  rule  of  law  from  relying  on  such  promise. 

&  The  testimony  did  not  show  that  the  defect  was  so  imminently  dan- 
gerous as  to  make  it  contributory  negligence  as  a  matter  of  law 
for  the  plaintiff  to  drive  down  the  hill  without  first  ascertaining 
whether  the  defendant  had  redeemed  his  promise  to  repair. 

4  Whether  plaintiff,  in  driving  down  the  hill  while  sitting  on  the  load 
as  above  stated,  was  guilty  of  such  contributory  negligence  as 
would  defeat  his  claim,  was  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Taylor 
county:  John  K.  Pabish,  Circuit  Judge.    Heversed. 
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For  the  appellant  there  was  a  brief  by  Frcmley^  Bundy 
dk  WUcaXy  and  oral  argument  by  H.  P.  Wilcox. 

For  the  respondent  there  was  a  brief  by  Zosey  (&  Wood- 
wordy  and  oral  argument  by  G.  M.  Woodward  and  £,  B. 
PcMrk. 

Cassodat,  C.  J.  This  action  was  commenced  September 
4, 1897,  to  recover  damages  for  personal  injuries  sustained 
January  26, 1895,  by  the  plaintiff,  while  in  the  employ  of 
the  defendant  as  a  teamster  hauling  tan  bark  from  the  lands 
described,  for  a  distance  of  about  eight  miles,  to  the  defend- 
ant's tannery  at  Kib  Lake,  by  reason  of  an  alleged  defective 
private  branch  roadway  provided  and  used  by  the  defendant 
and  his  employees  in  hauling  such  bark.  Issue  being  joined 
and  trial  had,  the  court,  at  the  close  of  the  testimony,  di- 
rected a  verdict  in  favor  of  the  defendant,  and  from  the 
judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

It  appears  and  is  undisputed  that  this  branch  roadway 
was  built  to  get  the  bark  to  the  main  road,  and  was  from 
one  half  to  three  fourths  of  a  mile  in  length;  that  from  the 
point  where  it  connected  with  the  main  road  it  ran  in  a 
northeasterly  direction,  and  was  known  as  the  "  Mud  Lake 
branch;"  that  the  portion  of  the  roadway  in  controversy 
extended  from  its  junction  with  the  main  road  northeasterly ; 
that  at  a  point  some  fifteen  to  thirty-five  feet  from  its  junc- 
tion with  the  main  road  this  bark  roadway  began  to  ascend 
a  hill  for  a  distance  of  about  105  feet;  that  the  descent  in 
that  distance  was  a  few  inches  less  than  eleven  feet. 

There  is  evidence  tending  to  prove  that  at  or  near  the  foot 
of  such  descent  there  was  a  ditch  and  gully  which  existed 
in  the  traveled  track,  and  extended  at  right  angles  to  the 
traveled  track;  that  the  ditch  and  gully  were  partially  con- 
cealed from  the  plaintiff  by  a  log;  that  the  front  bob  of  the 
sleigh  was  precipitated  into  the  ditch  and  gully  with  a  quick, 
sharp  jolt  and  plunge,  and  the  plaintiff  was  violently  thrown 
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oflf  the  load,  and  injured;  that  the  plaintiff  had  had  consid- 
erable experience  working  in  the  woods,  building  logging 
roads,  hauling  logs  and  bark;  that  he  had  put  in  logs  and 
repaired  roads  for  that  purpose;  that  he  began  to  haul  bark 
for  the  defendant  November  22, 1894,  and,  after  working 
continuously  in  hauling  on  other  roads,  began  to  haul  bark 
on  this  Mud  Lake  branch  six  or  seven  days  prior  to  the  in- 
jury; that  during  that  time  he  had  passed  over  this  road 
from  eleven  to  thirteen  times, —  the  last  time  about  7  a.  m. 
of  the  day  on  which  the  accident  happened,  and  that  time 
particularly  observed  its  condition;  that  on  the  evening  be- 
fore the  accident  the  plaintiff  told  defendant's  foreman 
about  the  existence  of  the  hole  at  the  bottom  of  the  hill,  and 
that  it  was  dangerous,  and  that  he  would  quit  work  if  the 
defendant  did  not  fix  the  road ;  that  the  foreman  then  said 
he  would  have  it  fixed;  that  the  ^plaintiff  then  asked  him 
when  he  would  do  so,  and  he  then  promised  that  he  would 
have  it  fixed  before  the  plaintiff  came  out  with  another  load 
the  next  morning;  that  on  the  morning  in  question  several 
teams  were  driven  on  this  road,  loaded  with  bark;  that  the 
leading  team  —  Knickerbocker's  —  was  delayed  at  or  near 
the  intersection  of  the  bark  road  with  the  main  road  by  hav- 
ing its  load,  or  part  of  it,  fall  off,  which  compelled  the  teams 
behind  it  to  wait  until  it  could  be  reloaded ;  that  the  plaint- 
iff's team  stopped  for  this  reason  just  at  the  top  of  the  hill 
described  as  being  106  feet  long;  that  the  plaintiff  fastened 
his  team  at  that  place,  and  went  across  the  lots  to  a  shanty, 
to  get  a  lunch,  vfhUe  waiting;  that  he  remained  there  fifteen 
or  twenty  minutes,  and  returned  the  same  way  to  his  team; 
that  he  did  not  walk  down  the  hill  to  the  place  where*  the 
men  were  reloading  Knickerbocker's  sleigh;  that  there  was 
nothing  on  the  side  of  the  rack  to  hold  it  in  place;  that  it 
was  not  bound  on  in  any  way;  that  the  plaintiff  sat  on  the 
middle  of  the  load,  with  the  soles  of  his  boots  even  with  the 
front  end  of  the  load,  when  the  accident  occurred. 
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The  question  recurs  whether  the  court  was  justified  in 
taking  the  case  from  the  jury.  There  is  testimony  tending 
to  prove  that  the  hole  was  about  eighteen  inches  deep  and 
one  and  one-half  feet  one  way  and  some  three  feet  the  other 
way;  and  in  fact  that  there  were  two  holes  near  each  other. 
The  defendant's  testimony  tends  to  prove  that  there  was  no 
hole  in  or  alongside  of  the  road;  that  the  only  depression 
in  the  surface  of  the  road  was  a  creek  running  directly  across 
it,  not  far  from  the  bottom  of  the  hill,  in  which  the  water 
was  at  times  fourteen  inches  deep,  and  that  this  creek  was 
frozen  solid  at  the  time  in  question,  and  that  the  ice  and 
snow  made  the  road  perfectly  level  at  that  place.  Of  course, 
on  this  appeal,  we  must  assume  the  evidence  most  favorable 
to  the  plain tiflE  to  be  true  and  undisputed.  Kaples  v.  Orth^- 
61  Wis.  531.  Upon  such  assumption  two  questions  present 
themselves  for  consideration.  The  first  is  whether  the  plaint- 
iff, after  having  passed  over  the  road  so  many  times,  and 
knowing  all  about  the  alleged  defect,  did  not  assume  the  risk. 
We  are  all  clearly  of  the  opinion  that  he  did,  up  to  the  time 
when  the  defendant  expressly  promised  to  repair  the  defect 
the  next  morning  and  before  the  plaintiff  would  return  with 
another  load.  Counsel  contend  that  the  plaintiff  had  no 
right  to  rely  on  such  promise,  but  should  have  repaired  the 
defect  himself.  This  is  put  upon  the  theory  that  the  repair- 
ing of  the  defect  was  not  a  matter  of  which  the  plaintiff  had 
little  or  no*  knowledge,  but  a  matter  of  ordinary  labor,  with 
which  he  was  entirely  familiar,  like  certain  cases  cited.  Cor- 
cora/n  v.  Milwaukee  O.  L,  Co.  81  Wis.  191 ;  SJiowaZter  v.  Fair- 
hanks,  M.  <&  Co.  88  Wis.  376;  Harsh  v.  Chickering,  101  N.  Y. 
396.  But  we  do  not  understand  that  the  plaintiff's  duty  re- 
quired him  to  repair  the  defect.  If  the  defendant  expressly 
promised  to  repair  the  defect  before  the  plaintiff  returned 
with  his  load,  then  we  perceive  no  rule  of  law  which  pre- 
cluded the  plaintiff  from  relying  on  such  promise.  Ferriss 
V.  Berlin  Machine  Works,  90  Wis.  541 ;  Patterson  v,  P.  <JB 
C  R.  Co.  76  Pa.  St.  389;  Wust  v.  Erie  City  Iron  Works,  149 
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Pa.  St.  263;  lUmoia  8.  Co.  v.  Mam/n,  170  lU.  200;  8,  (7.  40 
L.  E.  A.  781.  Nor  was  the  defect  so  imminently  dangerous 
as  to  make  it  contributory  negligence,  as  a  matter  of  law, 
for  the  plaintiff  to  undertake  to  drive  down  the  hill  without 
first  ascertaining  whether  the  defendant  had  redeemed  his 
promise  to  repair.  BumeU  v.  West  8ide  JS.  Co.  87  Wis.  387; 
8chvlt2  V.  C.  C.  TIwmjpBon  Z.  Co,  91  Wis.  626 ;  Jensen  "o,  Rud* 
son  8.  Co.  98  Wis.  73 ;  Cicrran  v.  A.  H.  8tange  Co.  98  Wis.  598. 

The  most  serious  question  in  the  case  is  whether  the  plaint- 
iff was  not  guilty  of  contributory  negligence,  as  a  matter  of 
law,  in  driving  down  the  hill  while  sitting  on  the  load  with 
the  soles  of  his  boots  even  with  the  front  end  of  the  load,  and 
hence  with  nothing  for  his  feet  to  brace  against.  But  upon 
the  whole  evidence  we  are  constrained  to  hold  that  the  ques- 
tion of  contributory  negligence  was  for  the  jury.  Kenworthy 
V.  Ironton^  41  Wis,  647;  Simonds  v.  BardboOy  93  Wis.  40. 

The  appellant's  brief  is  unnecessarily  long,  and  does  not 
comply  with  the  rules,  and  hence  only  thirty-five  pages  of 
it  should  be  taxed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Whitoomb  and  another,  Eeoeivers,  Appellants,  vs.  Pbovost, 

Eespondent. 

February  1—Febnuiry  il,  1899. 

Iljectment:  Betterments:  Homestead  entry:  **  Color  of  titled  Adverse 

holding. 

1.  A  holding  under  an  invalid  certificate  of  homestead  entiy  is  not  a 

holding  "  by  color  of  title  '*  such  as  wiU  support  a  recovery  for  im- 
provements under  sec.  8096,  R  S.  1878. 

2.  One  who  has  made  a  homestead  entry  of  public  lands  but  has  not 

completed  the  purchase  does  not  hold  adversely  to  the  United 
States  or  its  grantee,  within  the  meaning  of  sec.  8096,  B.  S.  1878b 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.    Beversed. 

This  is  an  action  of  ejectment  to  recover  a  quarter  sec- 
tion of  land  which  was  in  actual  possession  of  the  defendant, 
and  upon  which  he  had  made  improvements,  and  the  sole 
question  in  issue  was  whether  the  defendant  could  recover 
the  value  of  such  improvements.  The  land  in  question  was 
a  portion  of  the  lands  granted  to  the  state  by  the  United 
States  to  aid  in  the  construction  of  railroads,  under  the  acts 
of  June  3, 1856,  and  May  5, 1864,  earned  by  the  Wisconsin 
Central  Railroad  Company,  and  conveyed  to  that  company  by 
the  state.  The  land  was  within  the  place  limits  of  the  grant, 
and  was  withdrawn  from  settlement  June  12, 1856.  On  the 
26th  of  June,  1887,  the  Secretary  of  the  Interior  revoked 
the  order  of  withdrawal  and  formally  restored  the  lands  to 
the  public  domain,  so  that  they  were  apparently  open  for 
homestead  settlement.  Public  notice  of  this  restoration  was 
given,  and  on  the  4th  of  November,  1891,  the  defendant. 
Provost^  entered  the  land  in  dispute  as  a  homestead,  at  the 
United  States  land  office  in  the  city  of  Ashland,  and  paid 
the  fees  of  the  register  and  receiver,  and  received  the  usual 
receipt  of  homestead  entry,  which  recited  the  receipt  of  $18, 
being  the  amount  of  the  fees  and  compensation  of  the  regis- 
ter and  receiver  for  the  entry  of  the  S.  W.  i  of  section  17, 
township  45  K,  range  4  W.,  under  sec.  2290  of  the  Revised 
Statutes  of  the  United  States.  The  proper  entries  were 
made  in  the  register  of  homestead  entries  kept  in  the  local 
office,  and  upon  the  plats  of  government  land  in  said  land 
office,  showing  that  the  land  had  been  entered  by  the  de- 
fendant as  a  homestead.  The  defendant  immediately  took 
possession  of  the  land,  erected  a  dwelling  house  thereon, 
began  clearing  away  the  timber,  moved  his  family  thereon, 
and  has  ever  since  continued  to  reside  there. 

This  action  was  commenced  October  10, 1895.  The  de- 
fendant's answer  admits  the  plaintiffs'  title,  and  counter- 
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claims  for  the  value  of  his  improvements  since  his  entry, 
under  sec.  3096,  E.  S.  1878.  The  facts  were  all  stipulated, 
and  the  value  of  the  improvements  was  stipulated  to  be 
$900.  Motions  to  direct  a  verdict  were  made  upon  both 
sides,  and  the  court  directed  a  verdict  in  favor  of  the  plaint- 
iffs for  the  possession  of  the  land,  and  in  favor  of  the  defend- 
ant for  the  value  of  the  improvements.  Judgment  was 
entered  upon  this  verdict,  and  from  so  much  of  the  judgment 
as  permits  the  defendant  to  recover  for  improvements  the 
plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Hovmrd  Morrisy 
attorney,  and  Thos.  R.  CHU^  of  counsel,  and  oral  argument 
by  Mr.  CHU. 

Willis  V.  Siherthorriy  for  the  respondent,  contended  that 
sec.  3096,  E.  S.  1878,  is  remedial  and  should  be  liberally  con- 
strued. Echhardv.  Donahue^  9  Daly,  214;  Hudler  v.  GoMerij 
36  N.  T.  447;  Weed  v.  Tucker ^  19  N.  T.  422;  Sutherland, 
Stat.  &  Const.  Law,  §  437.  The  intention  of  the  statute  in 
such  case  will  prevail  over  its  literal  terms.  "Wilb.  Stat.  Law, 
235 ;  Avery  v.  Qroton^  36  Conn.  304;  Fox  v.  Sloo^  10  La.  Ann. 
11;  Smith  v.  Stevens^  82  111.  554;  Viffo's  Case,  21  Wall.  648; 
State  V.  Powers,  36  Conn.  77;  Houk  v.  Ba/rthold,  73  Ind.  21; 
Sutherland,  Stat.  &  Const.  Law,  §  409;  Pacquettev,  Pick- 
ness,  19  Wis.  219.  The  statute  was  intended  to  apply  to  all 
cases  where  improvements  had  been  honestly  made  by  the 
party  in  possession  under  a  supposed  title  or  one  that  might 
ripen  into  a  title.  E.  S.  1849,  ch.  107;  sec.  2,  ch.  84,  Laws 
of  1857;  sees.  30-34,  ch.  141,  E.  S.  1858;  ch.  273,  Laws  of 
1861;  sec.  3096,  E.  S.  1878;  and  ch.  282,  Laws  of  1893. 
Under  a  homestead  entry  the  records  of  the  government 
land  office,  together  with  tSe  receiver's  receipt,  constitute  a 
written  instrument  under  said  section.  Whittaker  v.  Pen* 
dola,  78  Cal.  296;  Cawley  v,  Johnson,  21  Fed.  Eep'.  495.  A 
homestead  entry  conveys  an  immediate,  valid,  subsisting  title 
and  interest  in  the  lands  so  entered.     White  v.  H.  &  D.  R. 
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Co.  2  Copp,  Pub.  Land  Laws  (1882),  878 ;  Wilcox  v,  Jackson,  la 
Pet  516;  Witherspoon  v.  Duncan,  4:  Wall.  218;  Burlington, 
K.  i&  S.  W.  B.  Co.  V.  Johnson,  38  Kan.  142;  U.  S.  v.  Tur- 
ner, 54  Fed.  Rep.  225;  U.  S.  v.  Ball,  31  Fed.  Rep.  667;  U.  S. 
V.  Freyberg,  32  Fed.  Rep.  195;  Culbertson  L  &  W.  P.  Co.  v. 
Olander,  51  Neb.  539;  Bed  Biver  cfe  Z.  W.  B.  Co.  v.  Sture, 
32  Minn.  95;  Pairier  v.  CommWs  of  Itasca  Co.  68  Minn. 
297;  Nelson  v.  Big  Blachfoot  M.  Co.  17  Mont.  553;  North- 
em  B,  Go.  v.  Govld,  21  Cal.  254;  Lytle  v.  Arkansas,  9  How. 
334.  And  such  entry  segregates  the  lands  from  the  pub- 
lic domain,  and  holding  under  such  entry  is  "  color  of  tiHer 
OuCbertson  L  &  W.  P.  Co.  v.  Ola/nder,  51  Xeb.  539;  1  Copp, 
Pub.  Land  Laws  (1882),  387,  388;  1  Land  Dec.  Dept.  Int. 
58-60;  White  v.  H.  &  D.  B.  Co.  2  Copp,  Pub.  Land  Laws 
(1882),  878;  Wilcox  v.  Jackson,  13  Pet.  516;  Edgerton  v.  Bird, 
6  Wis.  527;  McMillan  v.  Wehle,  55  Wis.  685;  Wright  v.  Mat- 
tison,  18  How.  50;  Woodward  v.  Blanchard,  16  111.  430; 
Bogardus  v.  Trinity  Church,  4  Paige,  200;  Glapp  v.  Bro- 
magham,  9  Cow.  556;  Jackson  v.  Todd,  2  Caines,  183;  Jack- 
son V.  Harder,  4  Johns.  208. 

WrNSLOw,  J.  The  defendant  admitted  that,  under  the  de- 
cision of  the  supreme  court  of  the  United  States  in  Wis. 
Cent.  B.  Co.  v.  Forsythe,  159  tj.  S.  46,  the  plaintiffs  had  the 
title  to  the  land  in  question,  and  must  recover  because  the 
same  was  within  the  place  limits  of  the  grant  to  the  Wis- 
consin Central  Railroad,  and  hence  not  open  to  homestead 
entry  in  1891.  The  defendant  claimed  to  recover  for  his 
improvements,  however,  under  sec.  3096,  R.  S.  1878,  and  the 
only  question  in  this  case  is  whether  such  a  recovery  can  be 
sustained.  That  section  provides  as  follows :  "  In  every  case 
where  a  recovery  shall  be  had  of  any  land,  on  which  the 
party  in  possession,  or  those  under  whom  he  claims,  while 
holding  adversely  by  color  of  title  asserted  in  good  faith, 
founded  on  descent  or  any  written  instrument,  shall  have 
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madjs  permanent  and  valuable  improvements,  or  shall  have 
paid  taxes  assessed,  such  party,  for  himself  and  for  the  ben- 
efit of  those  under  whom  he  claims,  shall  be  entitled  to  have 
from  the  plaintiff,  his  heirs  or  assigns,  if  he  insist  upon  his 
recovery,  the  value  of  such  improvements  at  the  time  the 
verdict  or  decision  against  him  is  given,  and  the  amount 
paid  for  taxes,  with  interest  from  the  date  of  the  payment, 
to  be  assessed  and  recovered  as  hereinafter  provided,  and 
for  the  payment  thereof  shall  have  a  lien  on  the  real  estate 
so  recovered." 

It  is  apparent  that  the  defendant,  in  order  to  recover  for 
his  improvements  in  the  present  case,  must  show.the  con- 
currence of  four  conditions,  namely:  (1)  Adverse  holding, 
(2)  by  color  of  title,  (3)  asserted  in  good  faith,  and  (4)  founded 
on  some  written  instrument.  Failure  in  any  one  of  these 
conditions  will  defeat  his  claim.  It  seems  evident  that  these 
conditions  are  not  all  present  in  this  case.  "  Color  of  title  " 
has  been  generally  defined  as  "that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title."  Wright  v.  Mattison, 
18  How.  50;  Edgerton  v.  Bird^  6  Wis.  527.  Now,  unless  a 
holding  under  a  valid  certificate  of  homestead  entry  is  in 
fact  a  holding  under  title,  a  holding  under  an  invalid  cer- 
tificate of  homestead  entry  canpot  be  a  holding  under  "  color 
of  title."  If  a  valid  certificate  is  not  title,  an  invalid  cer- 
tificate cannot  be  appearance  of  title. 

The  supreme  court  of  the  United  States  has  recently  held, 
after  full  consideration,  that  land  entered  as  a  homestead 
continues  to  be  the  property  of  the  United  States  for  five 
years  following  the  entry,  and  until  a  patent  is  issued,  and 
that  the  homesteader  has  no  right  to  cut  standing  timber  to 
sell,  or  any  timber  save  such  as  is  necessary  to  clear  the  land 
for  cultivation  and  build  necessary  buildings  and  fences, 
and  may  be  criminally  prosecuted  if  he  cuts  beyond  such 
limitations.  Shiver  v.  U,  S.  159  U.  S.  491;  Stons  v.  U.  S. 
167  U.  S.  178;  Flint  <&  P.  M.  B.  Co.  v.  Gordon,  41  Mich. 
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420.  This  principle  seems  to  determine  conclusively  the 
question  here.  A  man  who  makes  a  valid  homestead  entry 
has  not  the  title  to  the  land,  and  hence  the  man  who  makes 
an  invalid  homestead  entry  has  not  even  the  appearance  of 
title. 

True,  the  homesteader  may  have  rights  as  against  third 
persons  which  he  may  enforce.  CvXberUon  L  &W.  P,  Co. 
V.  OlcmdeTy  51  Neb.  539;  Pairier  v.  Oomm^rs  of  Itasca  Co. 
68  Minn.  297;  Hed  Piver  <&  L.  W.  Co.  v.  Sture,  32  Minn.  95. 
Such  rights  are  sometimes  given  to  him  by  state  laws. 
Wldttdker  V.  Pendola^  78  Cal.  296.  He  may  also  have  a 
right  to  carry  out  the  conditions  of  his  entry,  and  earn  his 
patent.  But  the  question  here  is  not  whether  he  has  rights^ 
in  the  land  of  some  nature,  or  whether  they  may  not  be 
vested  rights,  but  whether  he  has  title.  As  said  in  YUaa  v. 
Prmce^  88  Fed.  Eep.  682:  "  The  homesteader  has  a  right  to 
earn  the  land  by  residing  upon  and  improving  it,  and  that 
is  the  extent  of  his  right.  ...  It  is  always  understood 
that  such  an  entry  is  subject  to  be  canceled  by  the  land  de- 
partment in  case  the  land  is  not  subject  to  entry,  as  in  this 
case.'* 

There  is  no  analogy  between  a  certificate  of  homestead 
entry  and  a  receiver's  certificate  of  purchase  of  public  lands. 
This  last  is  made  evidence  of  title  by  our  statutes  (R.  S. 
1878,  sec.  4165),  and  is  held  to  convey  all  the  substantial  in- 
terest of  the  government  in  the  land.  Cawley  v.  Johnson^ 
21  Fed.  Eep.  492.  The  consideration  has  been  fully  paid, 
and  nothing  remains  to  be  done  except  to  execute  the  patent. 
In  a  case  of  homestead  entry,  however,  nothing  has  been 
paid  for  the  land,  and  the  homesteader  simply  has  acquired 
a  right  to  earn  or  buy  it  in  the  future.  At  most,  the  receipt 
amounts  to  nothing  more  than  an  executory  contract  to  con- 
vey the  land  upon  the  performance  of  certain  conditions. 
One  who  holds  under  an  executory  contract  for  the  purchase 
of  lands  doe^  not  hold  adversely^  as  against  his  vendor  or 
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his  vendor's  grantee,  until  after  full  performance  of  the  con- 
ditions of  his  contract.  Simpson  v,  Sneclode^  83  Wis.  201. 
So,  in  this  respect  also,  the  defendant  fails  to  meet  the  re- 
quirements of  the  statute. 

The  case  seems  to  be  a  hard  one,  but,  in  any  view  which 
we  have  been  able  to  take  of  it,  we  have  been  unable  to  see 
how  the  defendant  can  recover  under  the  betterments  stat- 
ute. By  the  stipulation  of  facts,  it  appears  that  the  defend- 
ant knew  before  his  entry  that  the  lands  which  he  entered 
were  part  of  the  "  Omaha  land  grant."  It  seems  very  prob- 
able that  he  should  have  anticipated  that  his  claim  to  the 
land  was  liable  to  be  disputed. 

By  the  Court, — That  part  of  the  judgment  which  is  ap- 
pealed from  is  reversed,  and  the  action  is  remanded  with 
directions  to  dismiss  the  defendant's  counterclaim. 


Kennedy,  Eespondent,  vs.  South  Shore  Lumber  Compant, 
imp.,  Appellant. 

Febrwary  1— February  21, 1899, 

Sale  of  logs:  Joint  employment  of  scaler:  Right  of  one  party  to  discharge: 
Damages:  Liens. 

1.  A  contract  for  the  sale  of  logs  provided  that  they  should  be  scaled 
by  a  scaler  mutually  agreed  upon  or,  in  default  of  such  agreement, 
a  scaler  appointed  by  a  certain  third  person,  and  that  if  the  scale 
of  any  person  selected  under  the  contract  to  make  such  scale  should 
prove  unsatisfactory  to  either  party,  then  such  party  should  have 
the  right  to  insist  upon  a  change  of  scalers,  and  a  new  scaler  should 
be  apix)inted.  Pursuant  to  the  contract  plaintiff  was  appointed  as 
scaler  by  such  third  person  and  acted  as  such  until  the  vendee, 
being  dissatisfied,  notified  him  to  discontinue  work.  The  vendors, 
however,  declined  to  consent  to  a  change,  and  under  their  direction 
plaintiff  held  himself  in  readiness  for  several  months  to  scale  the 
logs,  but  the  vendee  did  not  permit  any  logs  to  be  scaled  during 


Digitized  by 


Google 


Wis.]  JAISTJARY  TERM,  1899.  285 

Kennedy  va  South  Shore  Lumber  Ca 

that  time;  Held,  that  plaintifTs  right  of  action,  if  any,  was  not 
for  wages  earned,  but  for  damages  for  breach  of  the  contract  of 
employment,  and  that  the  damages  should  be  limited  to  the  value 
of  the  time  it  would  ordinarily  have  taken  to  scale  the  logs  in  the 
general  course  of  business. 

2.  Under  such  contract  of  sale  the  vendee  had  the  right  to  discharge 
plaintiff  without  the  vendors'  consent,  either  party  having  the  right 
to  insist  upon  a  change  of  scalers  when  dissatisfied  with  one  pre- 
viously appointed,  whether  he  was  appointed  by  mutual  agreement 
or  by  the  third  person  mentioned. 

8.  A  claim  for  damages  for  breach  of  a  contract  of  employment  is  not 
a  lienable  claim  under  sec.  8829,  B.  8, 187a 


Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Paeish,  Circuit  Judge.    Beversed. 

Action  in  form  to  recover  on  a  contract  of  employment  to 
scale  logs,  and  to  secure  a  lien  judgment,  based  on  the  fol- 
lowing facts  which  were  established  by  evidence  on  the 
trial: 

John  McAlpine,  A.  B.  McDonell,  and  Thomas  Irvine  as 
parties  of  the  first  part,  and  the  South  Shore  Lumber  Com- 
pany as  party  of  the  second  part,  all  joined  as  defendants 
here,  made  a  written  contract  by  which  the  latter  purchased 
of  the  former  a  quantity  of  saw  logs,  agreeing  to  pay  a  price 
therefor  named  in  such  contract,  according  to  the  measure- 
ment thereof  to  be  made  on  the  log  deck  of  the  purchaser's 
sawmill  by  a  scaler  mutually  agreed  upon,  or,  in  default  of 
such  agreement,  a  scaler  appointed  by  one  Cochran.  In  re- 
spect to  changing  scalers  in  case  of  either  party  being  dis- 
satisfied with  one  previously  appointed,  the  contract  provided 
as  follows:  "If  the  scale  of  any  person  selected  under  this 
contract  to  make  said  scale  shall  prove  unsatisfactory  to 
either  party,  then  such  party  shall  have  the  right  to  insist 
upon  a  change  of  scalers,  and  a  new  scaler  shall  be  ap- 
pointed." The  language  in  regard  to  the  selection  of  a  scaler 
by  the  mutual  agent,  Cochran,  was  as  follows:  "  And  in  case 
of  a  failure  of  the  parties  hereto  to  agree  upon  such  scaler, 
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then  the  scaler  shall  be  designated  by  Judge  Cochran  of  Ash- 
land." 

The  latter  clause  of  the  contract  became  operative,  result- 
ing in  the  appointment  of  plaintiff  by  Cochran.  Pursuant 
thereto,  between  the  12th  day  of  June,  1896,  and  the  Tth  day 
of  July  thereafter,  plaintiff  actually  worked,  as  defendant 
conceded  on  the  trial,  about  eleven  days.  Plaintiff  conceded 
payment  in  full  for  eight  and  one-hsdf  days'  work,  one  half 
by  each  party,  and  also  payment  for  one-half  time  by  the 
first  parties  to  the  log  sale  contract,  for  the  time  till  he  con- 
sented to  terminate  his  relations  with  the  parties,  October  4, 
1896.  July  7, 1896,  the  Soicih  Shore  Lumher  Compcmy  being 
dissatisfied  with  the  plaintiff  as  scaler,  declined  to  allow  him 
to  continue  work,  and  duly  notified  him  in  writing  to  that 
effect.  The  situation  as  stated  was  brought  home  to  the 
first  parties.  They  declined  to  consent  to  changing  scalers, 
and  directed  plaintiff  to  continue  work  and  to  hold  himself 
in  readiness  to  scale  the  logs  whenever  there  were  logs  to  be 
scaled.  The  result  was  that  the  South  Shore  Lumher  Com- 
pomy^  insisting  upon  their  right  to  a  change  of  scalers,  did 
not  saw  any  logs  or  permit  any  to  be  scaled  under  the  con- 
tract, till  after  October  4,  1896.  Plaintiff  held  himself  in 
readiness  to  scale  the  logs  during  all  such  time.  After  Octo- 
ber 4, 1896,  the  parties  made  provision  for  scaling  the  logs, 
and  the  work  was  completed  during  the  fall,  the  amount,  as 
it  appears,  being  some  less  than  1,500,000  feet. 

This  action  was  brought  in  form  to  recover  for  ninety-seven 
days'  work  from  the  12th  day  of  June,  1896,  to  October  4^  1896, 
at  $120  per  month,  less  the  amount  theretofore  paid  plaint- 
iff. The  amount  claimed  to  be  due  was  $204  and  interest 
from  October  6,  1896.  On  the  trial  plaintiff  testified  that 
the  $204  was  for  time  between  July  14  and  October  4, 1896; 
that  he  did  not  perform  any  work  during  that  period.  Facts 
were  established  requisite  to  a  lien  judgment  for  work  per- 
formed.   At  the  close  of  the  evidence  defendant's  counsel 
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conceded  the  evidence  warranted  a  finding  of  $11.52  as  due 
plaintiff  for  work  on  the  logs,  and  on  the  theory  that  one  of 
the  joint  employers  alone  could  terminate  their  relations 
with  the  scaler  if  dissatisfied  with  him,  moved  the  court  to 
direct  a  verdict  in  plaintiff's  favor  for  $11.52,  and  that  it 
was  a  lienable  claim  on  the  lumber  as  prayed  for  in  the 
complaint.  The  motion  was  overruled,  the  court  holding 
that  neither  of  the  joint  employers  could  discharge  plaintiff 
without  consent  of  the  other,  hence  that  he  was  entitled  to 
full  wages,  at  $120  per  month,  up  to  October  4, 1896,  less 
what  had  been  paid  him.  The  court  submitted  the  case  to 
the  jury,  but  in  effect,  by  the  charge,  directed  a  verdict  for 
plaintiff  for  $204  and  interest,  making  in  all  $216.92,  and 
that  it  was  a  lienable  claim.  Judgment  was  rendered  accord- 
ingly, from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Tomkins  <&  MerriUy 
and  oral  argument  by  Oeo.  F.  MerriU. 

For  the  respondent  there  was  a  brief  by  Zamoreiix  <&  Shea^ 
and  oral  argument  by  W.  F.  Shea. 

Mabshall,  J.  Assuming  the  view  of  the  learned  trial 
court  to  be  right,  that  plaintiff,  under  the  terms  of  the  log 
sale  contract,  became  the  employee  of  the  parties  thereto 
the  same  in  all  respects  as  if  they  had  personally  jointly 
employed  him  instead  of  his  having  been  designated  as 
scaler  by  the  mutual  agent,  Cochran,  and  that  neither  of  the 
joint  employers,  without  consent  of  the  other,  could  termi- 
nate the  contract  of  employment, —  and  such  is  obviously 
true  if  the  familiar  principle  applies  that  consent  of  parties 
to  a  contract  is  as  essential  to  terminate  it  as  to  make  it, — 
still  that  does  not  militate  against  the  power  of  any  party 
to  a  contract  once  made,  to  commit  a  breach  of  it  and  make 
himself  liable  in  damages  therefor,  to  be  assessed  according 
to  familiar  rules  governing  such  a  situation.  If,  according 
to  the  court's  construction  of  the  contract^  it  was  not  termi- 
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nated  by  the  conduct  of  the  South  Shore  Lumber  Compamy^ 
it  was  breached  by  such  conduct.  Thereafter  plaintiff  did 
not  perform  any  work  under  the  contract.  He  was  not  per- 
mitted to  do  so.  His  cause  of  action,  if  he  had  one,  was  not 
for  wages  earned  for  work  done,  but  for  damages  for  loss 
of  opportunity  to  labor  and  earn  wages.  In  assessing  such 
damages,  the  limit  was  such  damages  as  could  reasonably 
have  been  considered  to  have  been  in  contemplation  by  the 
parties,  at  the  time  of  making  the  contract,  as  the  probable 
result  of  the  breach  of  it.  No  principle  of  law  applicable 
to  contracts  is  better  settled  than  that.  OuetzJcow  Bros.  Co. 
V.  A.  H.  Andrews  &  Co.  92  "Wis.  214;  Bradley  v.  (7.,  M.  & 
St.  P.  E.  Co.  94  Wis.  44.  Applying  that  principle  to  the 
facts  of  this  case,  it  is  readily  seen  that  the  damages  reason- 
ably in  contemplation  of  the  parties  at  the  making  of  the 
contract  in  the  situation  indicated,  did  not  exceed  the  time 
it  would  ordinarily  have  taken  to  have  scaled  the  logs  in  the 
general  course  of  business.  The  idea  that  it  included  several 
months'  time,  waiting  around,  watching  for  an  opportunity 
to  do  work  that  plaintiff  was  notified  he  would  not  be  per- 
mitted to  do,  is  quite  novel,  and  cannot  be  sustained  as  good 
law.  The  learned  court  misconceived  the  rights  of  plaintiff 
under  the  circumstances,  even  upon  the  construction  of  the 
contract  that  was  supposed  to  rule  the  case,  in  holding  that 
plaintiff  was  entitled  to  wages  for  work  under  a  contract 
instead  of  damages  for  not  being  permitted  to  work.  That 
grew  out  of  failing  to  distinguish  between  terminating  a 
contract  and  committing  a  breach  of  it.  The  South  SJwre 
Lumber  Compcmy  could  not  terminate  the  contract  of  hiring 
without  the  consent  of  the  joint  employer,  if  the  principle 
applies  to  the  situation  stated  before  in  this  opinion,  but 
either  joint  party  could  commit  a  breach  of  it,  rendering 
both  such  parties  liable  in  damages  to  plaintiff;  and  upon 
settlement  between  such  joint  employers,  the  one  at  fault 
would  be  chargeable  with  the  loss. 
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It  follows  from  what  has  been  said  that  the  judgment 
must  be  reversed  in  any  event,  as  it  clearly  appears  that  the 
time  it  would  probably  have  taken  plaintiff  to  have  done 
the  work  he  was  prevented  from  doing  does  not  exceed 
twenty  or  thirty  days.  Further,  plaintiflf  was  not  entitled  to 
a  lien  judgment  except  for  the  time  he  worked  on  the  logs. 
Lienable  claims  under  the  statute  do  not  include  damages 
for  breach  of  contract,  but  wages  eai^ned  under  contract  of 
the  kind  of  work  mentioned  in  the  statute.  The  same  rule 
applies  to  lienable  claims  on  logs  and  lumber  under  sec. 
3329,  R.  S.  1878,  as  on  buildings  under  sees.  3314,  3315. 
Siebrecht  v.  Hogan^  99  Wis.  437. 

It  is  further  considered  that  the  Judgment  must  be  re- 
versed for  misconstruction  of  the  log  sale  contract  on  the 
subject  of  whether  one  of  the  joint  employers  possessed  au- 
thority to  discharge  plaintiff  without  consent  of  the  other. 
The  learned  trial  court  held  that  the  express  language  of 
the  contract,  giving  to  each  party  the  right  to  insist  on  a 
change  of  scalers,  referred  only  to  the  scaler  mutually  agreed 
upon,  and  not  to  the  one  designated  by  Cochran.  The  idea 
in  the  judicial  mind  seems  to  have  been  that  however  un- 
satisfactory to  a  party  the  scaler  appointed  by  one  method 
might  be,  such  party  was  powerless  to  obtain  any  relief, 
while  in  case  of  a  scaler  appointed  by  another  method  such 
party  could  insist  upon  his  discharge  at  any  time  in  the 
event  of  his  being  unsatisfactory.  That  construction  is  too 
unreasonable  to  be  adopted  if  the  language  of  the  contract 
will  reasonably  admit  of  another  that  does  not  involve  the 
infirmity  suggested.  It  is  considered  that  it  does  admit  of 
such  other  construction,  or,  to  state  it  more  accurately,  that 
the  plain,  unmistakable  meaning  pf  the  language  used  by 
the  parties  is  that  each  party  was  given  authority  to  insist 
upon  a  change  of  scalers  when  dissatisfied  with  one  pre- 
viously appointed,  and  without  regard  to  the  method  of  ap- 
Vou  102—19 
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pointment.  The  language  in  that  regard  is  general,  as  fol- 
lows: "  If  the  scale  of  any  person  selected  under  this  contract 
to  make  said  scale  shall  prove  unsatisfactory  to  either  party, 
then  such  party  shall  have  the  right  to  insist  upon  a  change 
of  scalers,  and  a  new  scaler  shall  be  appointed."  The  lan- 
guage, considered  by  itself,  or  with  its  context,  does  not 
reasonably  admit  of  an  exception.  If  the  parties  intended 
to  deprive  themselves  of  the  power  to  severally  insist  upon 
the  discharge  of  a  scaler  designated  by  Cochran,  and  retain 
such  power  in  case  of  one  mutually  agreed  upon,  it  was  very 
easy  to  have  said  so;  but  they  did  not  so  say.  On  the  con- 
trary they  reserved,  without  exception,  the  power  to  sever- 
ally insist  upon  a  change  of  scalers,  and  when  plaintiff  ac- 
cepted the  appointment  by  Cochran  he  became  a  party  to 
that  arrangement.  Hence  when  the  South  Shore  Lumler 
Gorrypcmy  notified  him  that  his  services  were  no  longer 
wanted  because  as  a  scaler  he  was  not  satisfactory  to  such 
company,  the  contract  of  employment  was,  by  its  plain 
terms,  terminated. 

There  are  other  matters  which  appear  by  the  record  proper 
for  mention,  though  not  necessarily  in  the  case.  It  does  not 
appear  that  any  rate  of  wages  was  expressly  agreed  upon 
with  plaintiff.  For  aught  that  appears,  his  compensation 
for  the  time  he  actually  worked  was  limited  to  the  reason- 
able value  of  his  services  according  to  the  going  wages  for 
that  kind  of  work.  Cochran  had  no  authority  whatever  to 
do  more  than  merely  to  designate  the  scaler.  That  act 
brought  plaintiff  into  contract  relations  with  the  parties  to 
the  log  sale  contract  and  entitled  him  to  going  wages  for 
work  performed  while  it  continued,  and  damages  for  the 
breach  of  it  on  the  same  basis,  unless  diminished  by  wages 
he  had,  or  reasonably  might  have,  earned  elsewhere.  Of 
course,  if  Cochran  agreed  with  plaintiff  as  to  the  amount  of 
his  wages,  and  that  was  consented  to  by  the  joint  employers, 
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it  was  binding  upon  them ;  but  he  had  no  authority  to  do 
that  by  anything  contained  in  the  written  contract.  It  is 
quite  probable  that  on  the  evidence  alone  plaintiff  was  not 
entitled  to  a  verdict  at  all,  for  he  testified  that  the  time  he 
claimed  wages  for  was  between  July  14th  and  October  4th, 
during  which  time  he  did  not  perform  any  labor,  and  before 
which  he  was  rightfully  discharged.  But  the  complaint 
covers  from  June  12th  to  July  14th,  and  defendant's  counsel 
admitted  $11.52  due  plaintiff  for  work  performed  during 
such  time,  and  moved  the  court  to  direct  a  verdict  accord- 
ingly. The  denial  of  such  motion  under  the  circumstances 
was  error,  but  this  being  a  jury  case,  and  there  being  no 
verdict  upon  which  a  judgment  can  be  rendered,  there  must 
be  a  new  trial  in  accordance  with  the  uniform  practice  in 
such  circumstances. 

By  the  Cowi. —  The  judgment  appealed  from  is  reversed, 
aud  the  cause  remanded  for  a  new  triaL 


MoHuGH,  Bespondent,  vs.  Town  of  Minooqua,  Appellant. 

Feknuary  l-- February  fi,  1899. 

Plots  of  land:  Dedication  of  streets:  Acceptance:  Injury  from  defective 
sidewalk  buUt  by  private  individucU:  Notice  of  defects:  ContHbur 
tory  negligence, 

t  On  the  recorded  plat  of  an  nnincorporated  Tillage,  at  the  easterly 
end  of  a  street  running  a  little  north  of  east,  a  triangular  piece  of 
ground  was  left  uninclosed,  within  the  limits  of  the  plat  but  ad- 
joining a  quarter^ection  line  which  was  its  northern  boundary. 
All  parallel  streets  were  left  open  at  their  easterly  ends,  indicating 
an  intention  to  have  them  connect  with  the  streets  of  additions  to 
be  made  on  that  side;  and  for  that  purpose  the  triangle  in  ques. 
tdon  would  be  necessary.  Held,  that  the  triangle  was  dedicated  as 
part  of  the  street. 
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2.  A  resolution  of  the  town  board  ordering  such  street  to  be  opened  up 
for  traffic  to  its  easterly  end,  followed  by  working  of  portions 
thereof,  constituted  an  acceptance  by  the  town  of  that  street,  in- 
cluding the  triangla 

8.  The  presence,  in  a  public  street,  of  a  sidewalk  largely  traveled  by 
the  public  for  some  months  before  an  accident  thereon,  rendered 
the  town  responsible  for  its  defects,  although  it  was  originally  con- 
structed by  a  private  individual  and  for  private  use. 

4.  Knowledge  on  the  part  of  the  proper  authorities  of  the  generally  de- 
fective and  rotten  condition  of  a  sidewalk  does  not  charge  them 
with  notice  of  a  specific  defect  alleged  to  have  caused  an  injury, 
where  such  specific  defect  was  of  a  different  kind  and  in  no  way 
connected  with  the  generally  defective  condition. 

6.  If,  in  this  case,  the  defect  causing  plaintiff's  injury  was  a  part  of  or 
included  in  the  generally  defective  condition  of  the  sidewalk,  it 
was  a  question  for  the  jury  whether,  in  view  of  his  familiarity 
with  such  condition,  he  was  not  guilty  of  contributory  negligence 
in  failing  to  exercise  greater  precaution  against  injury  thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vilas 
county:  Chas.  V.  Babdeen,  Circuit  Judge.    Reversed. 

The  plaintiff  was  injured  on  April  19, 1895,  upon  a  certain 
board  walk  within  the  limits  of  the  unincorporated  village 
of  Minocqua.    The  north  limit  of  the  recorded  plat  of  said 
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Tillage  was  a  quarter-section  line,  which  ran  at  an  angle  of 
8^  55'  with  the  east  and  west  street  and  block  lines.  Along 
the  northerly  side  of  said  plat  was  Front  street,  running  east 
and  west.  One  of  the  north  and  south  streets  was  Chippewa 
street.  The  point  of  intersection  of  the  center  lines  of  Chip- 
pewa street  and  Front  street  would  have  been  almost  upon 
this  quarter-section  line, —  distant  perhaps  two  or  three  feet 
to  the  north  and  outside  of  it.  The  quarter-section  line  in- 
tersected the  line  of  the  north  lot  on  the  east  side  of  Chip- 
pewa street  (lot  2,  block  4)  at  a  point  about  113  feet  east  of 
the  east  line  of  said  street,  thus  leaving  a  triangle  to  the 
north  of  that  lot,  about  twenty-five  feet  base  on  the  extended 
east  line  of  Chippewa  street,  and  running  back  to  a  point 
about  113  feet  east  of  it.  The  center  line  of  Front  street, 
which  is  shown  upon  said  plat  in  accordance  with  law,  does 
not  extend  eastward  beyond  the  intersection  of  the  center 
line  of  Chippewa  street,  and  it  appeared  that  there  was  no 
use,  other  than  by  this  walk,  made  of  the  vacant  ground 
north  of  said  lot  2  for  the  purposes  of  a  street.  In  1890  the 
town  board  resolved  that  Front  street  be  opened  up  to  traffic 
from  Oneida  street,  running  east,  to  the  end  of  the  street. 
'No  work  was  ever  done  east  of  Chippewa  street.  On  said 
lot  2,  and  flush  with  the  north  line  thereof,  was  an  hotel, 
about  seventy  feet  deep,  known  as  the  Briggs  House.  Along 
the  north  line  of  that  hotel  was  built  by  its  proprietor,  about 
four  years  before  the  accident,  the  board  walk  in  question, 
for  the  purpose  of  access  to  the  rear  of  said  hotel  and  the 
stables  and  conveniences  there  situated.  The  land  north  of 
the  quarter-section  line  was  unoccupied  government  land. 
In  the  year  1894  a  saloon  was  built  some  distance  to  the 
eastward  and  on  this  unoccupied  government  land,  which 
was  much  resorted  to,  and  the  proprietor  of  that  saloon  built 
a  board  walk  therefrom  to  connect  with  the  walk  in  question. 
The  place  of  injury  was  by  the  side  of  the  hotel,  and  between 
thirty -five  and  sixty-three  feet  east  of  the  east  line  of  Chip- 
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pewa  street.  The  walk  at  that  place  had  originally  been 
built  of  inch  boards,  and  for  a  long  time  had  been  generally 
rotten  and  in  bad  condition,  to  the  knowledge  of  the  town 
authorities. 

The  plaintiff  on  the  occasion  in  question,  at  9  o'clock  in 
the  evening  of  a  moonless  night,  passed  down  said  sidewalk, 
with  which  he  had  been  familiar  for  a  long  time,  on  his  way 
to  said  saloon,  giving  no  thought  to  the  condition  of  the 
walk.  Near  the  rear  end  of  the  hotel  he  stepped  into  a  hole 
occasioned  by  the  breaking  out  of  an  eight-inch  board  a  space 
about  ten  inches  long,  which  hole  was  unknown  to  him  and 
had  been  there  only  a  day  or  two,  and  received  substantial 
injury^  for  which  he  brought  suit.  The  court  substantially 
directed  a  verdict  for  plaintiff,  submitting  only  the  question 
of  damages.  Judgment  for  plaintiff,  from  which  defendant 
appeals. 

For  the  appellant  there  was  a  brief  hjD.  E.  Rwrdwn,^  at- 
torney, and  John  Barnes^  of  counsel,  and  oral  argument  by 
Mr,  Ba/rnea. 

A.  W.  Shdtony  for  the  respondent. 

Dodge,  J.  The  errors  assigned  are:  First,  that  the  court 
erred  in  taking  from  the  jury  the  question  of  the  plaintiff's 
contributory  negligence;  second,  the  court  erred  in  holding, 
as  a  matter  of  law,  that  the  defendant  town  had  notice  of 
the  defect  which  caused  the  injury;  third,  the  court  erred 
in  holding,  as  a  matter  of  law,  that  the  accident  occurred 
within  the  limits  of  a  highway. 

1.  Logically,  the  third  assignment  should  be  considered 
first,  as  its  decision  in  accordance  with  the  contention  of 
the  defendant  would  be  final  of  the  case.  A  careful  exam- 
ination of  the  plat  convinces  us  that  the  triangle  left  unin- 
closed  on  the  north  side  of  lot  2  in  block  4:  is  thereby  dedi- 
cated as  a  part  of  Front  street.  The  extension  of  the  north 
line  of  that  street  for  some  200  feet  beyond  this  point,  the 
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noninclosTire  of  the  end  of  the  street,  and  the  fact  that  all 
of  the  other  east  and  west  streets  are  left  open  on  the  east, 
all  indicate  expectation  on  the  part  of  the  platter  that  ad- 
ditions were  likely  to  be  made  on  that  side,  and  that  streets 
in  snch  additions  woold  connect  with  the  streets  on  this 
plat  For  that  purpose  the  triangle  in  question  would  be 
necessary.  Being  so  dedicated,  we  think  the  fair  construc- 
tion of  the  resolution  of  the  town  board  ordering  Front  street, 
amongst  others,  to  be  "  opened  up  for  traffic "  for  its  full 
extent,  followed  by  working  of  portions  thereof,  constitutes 
an  acceptance  by  the  town  of  that  street,  inclusive  of  this  tri- 
angle. The  very  slightest  application  of  geometrical  or 
trigonometrical  computation  to  the  known  angles  and  dis- 
tances establishes  that  at  the  point  of  the  injury,  from  thirty- 
five  to  sixty-three  feet  east  of  Chippewa  street,  the  northerly 
line  of  this  triangle  was  more  than  eight  feet  distant  from 
the  north  line  of  the  lot,  sa  that  the  entire  sidewalk  was 
within  the  triangle,  and  therefore  within  the  street.  If  the 
I0CU8  m  quo  was  a  public  street,  the  presence  there  of  a 
walk,  which  was  largely  traveled  by  the  public  for  some 
months  before  the  accident,  imposes  upon  the  town  the  usual 
responsibility  for  its  defects,  notwithstanding  it  was  origi- 
nally constructed  by  a  private  individual  and  for  private  use. 
Lack  V.  BipoTiy  52  Wis.  196,  199.  The  circuit  court  was 
right  in  holding  the  place  of  the  accident  to  be  within  the 
street. 

2.  The  first  and  second  assignments  of  error  mingle  with 
each  other,  and  may  well  be  considered  together.  There  is 
evidence  establishing  a  generally  defective  and  rotten  con- 
dition of  the  sidewalk,  of  which  condition  the  town  officers 
had  knowledge.  There  is  also  evidence  that  the  specific  de- 
fect which  caused  the  injury  was  the  breaking  out  of  a  por- 
tion of  a  single  board.  The  evidence,  however,  is  not  at  all 
conclusive  as  to  whether  this  specific  defect  was  in  any  way 
connected  with  the  generally  defective  condition.    "While  it 
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is  undoubtedly  the  law  that  if  the  defect  causing  the  injury 
is  a  part  of,  or  included  in,  the  generally  defective  condition 
of  a  walk,  such  specific  defect  need  not  be  brought  to  the 
notice  of  the  town,  yet  it  is  also  true  that  there  may  be  spe- 
cific defects,  causing  injury,  not  so  connected  with  the  gen- 
eral condition  that  the  town  would  be  chargeable  with 
notice  thereof  from  its  general  knowledge.  Sullivan  v.  Osh- 
kosh,  65  Wis.  511;  Spearh^acker  v,  Larroihee^  64:  "Wis.  573; 
Shaw  V,  Sun  Prairie,  74  Wis.  106;  Bergevin  v,  CTiippewa 
FaU^,  82  Wis.  606. 

In  substantially  all  of  these  cases  the  defective  condition 
consisted  in  rottenness  and  resulting  looseness  of  boards, 
and  the  specific  defect  was  that  a  single  board  became  loose 
because  of  rottenness, —  exactly  in  line  with  the  general 
condition  known  to  the  public  officers,  and  which  would 
have  been  prevented  had  the  general  condition  been  prop- 
erly treated.  In  Bergevin  v.  Chippewa  Falls,  on  the  other 
hand,  the  sidewalk  was  known  to  be  defective  in  the  vicin- 
ity of  the  injury,  but  the  known  defects  differed  in  kind 
from  the  specific  defect  causing  the  injury.  The  court  held 
that  knowledge  of  the  one  kind  of  defects  did  not  charge 
the  defendant  with  notice,  in  law,  of  the  others. 

In  the  case  at  bar  we  only  know  that  a  part  of  a  board 
was  broken  out, —  whether  by  reason  of  rottenness  or  other 
fault  of  the  kind  characterizing  the  walk  in  general,  or  by 
accident  or  design,  not  inconsistent  with  its  entire  sound- 
ness and  sufficiency,  we  are  not  informed.  Indeed,  so  far 
as  appears  by  the  evidence,  this  specific  defect  might  have 
existed  at  the  time  of  the  accident  if  the  town  officers  had 
two  days  before  gone  over  the  entire  walk  with  due  care 
and  replaced  every  rotten  piece  with  a  sound  one.  If  this 
defect  were  of  the  latter  sort,  it  having  existed  for  only  a 
day  or  two,  no  presumption  in  law  of  notice  to  the  board 
would  result.  It  therefore  should  have  been  submitted  to 
the  jury  to  say  whether  the  defect  causing  the  injury  was  a 
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part  of,  or  due  to,  the  generally  defective  condition  of  the 
walk.  If  it  was  not,  the  question  should  have  been  submit- 
ted to  the  jury  whether  the  town  oflBcers  had  notice,  either 
actual  or  constructive,  of  its  existence. 

If,  however,  the  specific  defect  causing  the  injury  was  so 
included  within  the  generally  defective  and  rotten  condition 
of  the  walk  that  it  could  be  said  that  the  undisputed  evi- 
dence established  notice  thereof  to  the  town  oflBcers,  we  are 
of  opinion  that  the  question  of  the  plaintiff's  contributory 
negligence  should  have  been  submitted  to  the  jury.  He  is 
shown  to  have  been  a  marshal  or  policeman  until  within  a 
few  days  before  the  accident,  and  for  six  months  prior 
thereto.  His  duties  during  all  of  that  period  had  required 
frequent  travel  over  this  walk.  He  had  noticed  holes  therein, 
and  he  was  entirely  familiar  therewith.  The  general  con- 
dition shown  to  exist  was  such  as  could  not  have  escaped 
the  notice  of  one  so  familiar  with  it,  and,  if  that  general 
condition  was  such  as  to  justify  the  expectation  of  the  spe- 
cific defect  in  question,  he  was  chargeable,  as  well  as  the 
town,  with  the  duty  of  anticipating  its  possible  existence; 
and  ordinary  care  on  his  part  would  require  him  to  exercise 
precaution  against  being  injured  thereby.  Grimm  v.  Wa^h- 
hum,  100  Wis.  229.  His  own  testimony  shows  conduct  at 
least  justifying  two  opinions  as  to  whether  it  was  consistent 
with  ordinary  care.  He  testifies  that,  if  his  mind  had  been 
on  the  subject,  he  could  have  seen  such  a  hole  by  looking 
out  for  it,  but  that  he  never  gave  it  a  thought,  though  noth- 
ing occurred  to  divert  his  attention.  It  appears  to  us,  there- 
fore, that  upon  the  only  theory  upon  which  it  could  be  said, 
as  matter  of  law,  that  the  town  had  notice  of  the  defect,  the 
plaintiflTs  conduct  was  such  that  the  question  of  his  contrib- 
utory negligence  should  have  been  submitted  to  the  jury. 

By  the  Court, —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Baedeen,  J.,  took  no  part. 
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Stadleb,  Appellant,  ts.  Smith  and  another,  Bespondents. 

February  t — February  tl^  1899. 

Oamiahment:  Money  deposited  on  wager:  Evidenoe, 

In  garnishment  proceedings,  evidenoe  that  as  to  money  deposited  by 
the  defendant  with  the  garnishee  the  latter  was  stakeholder  on  a 
wager,  and  that  the  defendant  had  no  beneficial  interest  therein 
but  had  acted  as  agent  for  another  in  making  the  deposit,  was  ad- 
missible as  against  the  objection  that  the  garnishee  could  not  prove 
an  illegal  transaction  as  a  foundation  for  a  defense^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  Chas.  Y.  Babdeen,  Circuit  Judge.    Affirmed. 

This  action  involves  less  than  $100,  and  comes  here  upon 
certificate  of  the  circuit  judge.  The  facts  certified  are  in 
substance  as  follows:  Stadler  had  a  valid  judgment  against 
Smith  for  $72.50,  and  issued  execution  thereon,  and  com- 
menced garnishee  proceedings  under  sec.  2763,  K.  S.  1878. 
Both  Smith  and  the  garnishee  defendant,  Orout^  answered 
in  the  garnishee  action,  alleging  that  on  the  23d  of  October, 
1896,  the  defendant  Smith  and  one  Sennott  each  deposited 
$100  with  Orout^  as  stakeholder,  on  a  bet  that  McKinley 
would  get  100,000  more  votes  than  Bryan  in  Illinois,  Smith 
having  the  affirmative  side  of  the  bet;  but  that  Smith  did 
not  own  the  money  bet,  but  made  the  bet  simply  as  agent 
for  one  Milroy,  and  that  Sennott  acted  simply  as  agent  for 
another  person.  The  garnishee  further  answered,  alleging 
that  Sennott,  'N'ovember  5, 1896,  gave  written  notice  to  the 
bank  of  which  Orout  was  cashier,  releasing  all  claim  which 
he  had  to  the  money  deposited,  and  directing  payment 
thereof  to  Smith;  that  McKinley  did  in  fact  receive  100,000 
more  votes  than  Bryan  in  Illinois;  and  that,  before  the  gar- 
nishment action  was  commenced,  Sennott  notified  the  gar- 
nishee that  he  withdrew  the  release  and  declared  the  wa^fer 
off,  and  demanded  that  he,  the  garnishee,  return  to  him  the 
$100  which  he  had  deposited;   and,  further,  that  Milroy 
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claims  the  $100  deposited  bj  Smithy  and  also  the  $100  de- 
posited by  Sennott,  as  winner  of  the  wager.  The  garnishee 
submits  the  question  of  his  liability  to  the  court  upon  these 
facts. 

The  plaintiff's  evidence  showed  that  on  October  23,  1896, 
Smith  and  Sennott  came  to  the  garnishee,  and  each  left  with 
him  $100  in  currency,  which  he  placed  in  his  own  personal 
safety-deposit  vault  with  a  memorandum  which  he  made  at 
the  time,  and  that  he  claims  no  interest  in  the  money  him- 
self; that  on  November  6, 1896,  there  was  delivered  to  him 
a  written  direction  from  Sennott,  directed  to  the  First  Na- 
tional Bank,  directing  the  bank  to  pay  all  of  the  money  to 
Smith;  that  the  reason  that  he  kept  the  identical  funds  in  his 
own  deposit  box,  instead  of  depositing  them  to  his  own  credit 
in  the  bank,  was  because  Smith  and  Sennott  told  him  that 
it  was  a  bet,  and  that  he  was  to  hold  it  until  the  bet  was 
decided.  Upon  cross-examination,  the  garnishee  was  allowed 
to  t^tify,  against  objection  and  exception,  to  all  the  facts 
alleged  in  his  answer,  except  as  to  the  ownership  of  the 
money  and  Milroy's  claim  thereto.  The  garnishee  and  the 
defendant  were  allowed,  as  witnesses  on  their  own  behalf, 
and  against  the  plaintiff's  objection,  to  prove  all  the  facts 
set  up  in  the  answer,  showing  that  the  money  deposited  was 
deposited  upon  the  bet,  and  that  the  money  put  up  by  Smith 
in  fact  belonged  to  Milroy,  and  that  put  up  by  Sennott  was 
deposited  as  agent  for  another.  The  trial  court  found  that 
the  money  deposited  by  Sennott  was  not  his  money,  and  that 
the  money  deposited  by  Sm/ith  was  the  money  of  Milroy,  and 
that  Smith  had  no  interest  therein  or  in  the  result  of  the 
wager,  and  gave  judgment  for  the  garnishee. 

The  circuit  judge  certifies  the  following  questions:  "  First, 
was  the  testimony  showing  that  Smith  and  Sennott  acted  as 
agents  for  others,  and  had  no  beneficial  interest  in  the  money 
deposited  by  them  in  the  hands  of  the  garnishee,  competent 
and  proper  to  be  considered  by  the  court,  under  the  circum- 
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stances  stated  ?  Second,  was  the  testimony  showing  that 
the  money  deposited  with  the  garnishee  was  deposited  with 
him  as  stakeholder  of  said  wager  competent  to  be  considered 
by  the  court,  under  the  circumstances  stated  ?  Third,  was 
the  attempt  of  Sennott  to  withdraw  the  notice  to  the  gar- 
nishee, and  to  declare  the  bet  off,  coupled  with  a  demand  for 
the  money,  sufficient  in  law  to  entitle  him  to  a  return  of  the 
money  ?  " 

For  the  appellants  there  were  briefs  by  Mylrea^  Marchetti 
&  Bird^  and  oral  argument  by  C.  B,  Bird. 

For  the  respondents  there  was  a  brief  by  Rycm^  Hurley  dk 
Jones,  and  oral  argument  by  T.  0.  Byan. 

WiNSLow,  J.  If  the  garnishee  was  liable  at  all,  it  was  be- 
cause he  had  some  of  Smithes  money  in.  his  hands  or  was 
indebted  to  Smith,  R.  S.  1878,  sec.  2768.  When  the  plaint- 
iff had  shown  that  there  was  money  in  the  garnishee's  hands 
which  Smith  had  placed  there,  and  which  the  garnishee  did 
not  himself  claim  to  own,  he  rested  his  case,  and  strenuously 
objected  to  any  proof  tending  to  show  that  the  money, 
though  deposited  by  Smithy  in  fact  belonged  to  Milroy,  be- 
cause he  says  the  garnishee  cannot  prove  an  illegal  transac- 
tion as  a  foundation  for  a  defense. 

The  objection  was  properly  overruled.  The  plaintiff  stood 
in  no  better  position  than  Smith,  If  Smith  could  not  re- 
cover against  Grouty  then  the  plaintiff  cannot  recover.  Smith 
could  not  recover  of  Grout  the  money  which  was  bet  by 
Sennott,  because  the  statute  prohibits  such  a  recovery;  he 
could  not  recover  the  money  deposited  by  himself,  because 
it  belonged  to  Milroy,  and  this  fact  may  always  be  shown. 
Harnden  v.  Melhy^  90  Wis.  5.  The  plaintiff's  objection  to 
the  evidence  is  based  on  a  misconception.  Neither  Smith 
nor  Grout  is  trying  to  make  title  to  the  money  by  means 
of  an  illegal  transaction;  but  the  nature  of  the  transaction 
is  shown,  not  to  enforce  it  or  use  it  to  found  title  upon,  but, 
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in  eflfect,  to  set  it  aside  and  show  to  whom  the  money  by 
law  belongs.    No  rule  of  evidence  prohibits  this. 

The  first  two  questions  submitted  are  answered  in  the 
affirmative;  and,  as  these  answers  dispose  of  the  case,  the 
third  question  is  left  unanswered. 

By  the  Court. —  It  is  so  ordered,  and  the  judgment  is  af- 
firmed. 

Babdeen,  J.,  took  no  part. 


Belysa,  Appellant,  vs.  Tomahawk  Papbb  ife  Pulp  Company, 

Eespondent. 

Constitutional  law:  Vested  rights:  Statutory  rights:  Conditions  pre- 
cedent: Limitation  of  actions:  Reasonableness  of  time:  Injuries 
through  negligence, 

t  A  right  by  statute  to  compensation  for  injuries  can  be  granted 
upon  condition,  or  the  condition  changed  as  to  existing  situations, 
or  the  right  taken  away  entirely,  in  the  discretion  of  the  legisla- 
ture. Such  rights  are  not  the  subject  of  constitutional  protection, 
but  depend  solely  upon  the  legislative  wilL 

2,  A  statute  adding  some  new  condition  to  the  statutory  right  to  com- 
pensation for  an  injury,  is  not  a  statute  of  limitations  affecting  a 
mere  remedy,  like  a  statute  of  limitations  striotly  so  called,  but  a 
law  acting  upon  a  right,  solely  under  legislative  control 

Z.  A  statutory  condition  in  the  nature  of  a  limitation  upon  the  en- 
forcement of  a  common-law  right,  such  as  the  right  of  recovery 
for  injuries  to  an  employee  attributable  to  actionable  negligence 
of  the  master,  is  a  statute  of  limitations  and  does  not  apply  to 
rights  existing  at  the  time  of  its  passage,  as  to  which  a  reasonable 
time  is  not  left  after  such  passage  to  comply  with  such  condition. 

4.  A  statute  of  limitations  in  existence  at  the  time  of  the  commence- 
ment of  an  action  applies  to  it  in  the  absence  of  anything  in  the 
act,  or  any  other  law,  to  the  contrary. 
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6.  If  a  statute  of  limitations  does  not  recognize  existing  rights  and 

provide  a  reasonable  time  for  their  enforcement,  it  is  void  as  to 
them  under  the  inhibition  of  the  national  constitution  as  to  laws 
impairing  the  obligations  of  contracts  or  taking  property  without 
due  process  of  law. 
0.  I(  in  a  statute  of  limitations,  a  time  be  allowed  for  the  enforce* 
ment  of  existing  rights  regardless  of  it,  that  time  will  be  deemed 
conclusively  reasonable  unless  the  contrary  appears  beyond  a  rea- 
sonable doubt 

7.  If,  ia  a  new  statute  of  limitations,  a  time  be  not  allowed  for  the  en- 

forcement of  existing  rights  regardless  of  such  statute,  it  will  not 
apply  to  such  rights,  imless  the  time  left  for  the  enforcement 
thereof,  by  the  situation  of  the  parties,  judicially  appears  reason- 
able, which  determination  must  be  made  having  regard  to  the  facts 
of  each  case. 
&  A  statute  creating  a  condition  precedent  to  the  enforcement  of  the 
common-law  right  to  damages  for  bodily  injuries  attributable  to 
actionable  negligence,  containing  no  saving  clause  as  to  existing 
claims  of  that  character,  in  effect  extinguishing  a  claim  as  to 
which  the  new  conditions  shall  not  have  been  complied  with  be- 
fore the  expiration  of  a  year  after  the  injury,  does  not  apply  to 
the  claim  of  a  minor  existing  at  the  time  the  new  statute  went 
into  effect,  who  had  but  sixty-one  days  thereafter  within  which  to 
comply  with  it. 
[Syllabus  by  Mar8HATJ»  J.] 

Appeal  from  an  order  of  the  circuit  court  for  lincolu 
county:  Chas.  Y.  Babdeen,  Circuit  Judge.    JSevsrsed, 

^ction  to  recover  compensation  for  a  bodily  injury  re- 
ceived by  plaintiff  while  in  the  employ  of  the  defendant, 
alleged  to  have  been  caused  by  actionable  negligence  for 
which  defendant  is  responsible.  The  facts  stated  in  the  com- 
plaint were  sufficient  to  constitute  a  cause  of  action,  unless 
ch.  304,  Laws  of  1897,  applies.  It  contains  the  following: 
"No  action  to  recover  damages  for  an  injury  to  the  person 
shall  be  maintained  unless,  within  one  year  after  the  happen- 
ing of  the  event  causing  such  damages,  notice  in  writing 
signed  by  the  party  damaged,  his  agent  or  attorney,  shall  be 
served  upon  the  person  or  corporation  by  whom  it  is  claimed 
such  damage  was  caused,  stating  the  time  and  place  where 
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suoh  damage  occurred,  a  brief  description  of  the  injuries,  the 
manner  in  which  they  were  received  and  the  grounds  upon 
which  claim  is  made,  and  that  satisfaction  thereof  is  claimed 
of  such  person  or  corporation."  Plaintiff  received  his  injury 
in  1896,  leaving  only  sixty-one  days  after  the  act  of  1897  to 
serve  a  notice  as  required  thereby.  He  did  not  attain  his  ma- 
jority or  commence  his  action  or  serve  the  notice  till  the 
expiration  of  the  year  after  the  injury  occurred.  He  was 
twenty-one  years  of  age  July  3, 1897,  and  the  injury  occurred 
June  28, 1896.  All  the  facts  stated  appear  by  the  complaint. 
Defendant  demurred  to  the  complaint  for  want  of  facts  dis- 
closed thereby  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  G,  Kerwm. 

For  the  respondent  there  was  a  brief  by  A.  E.  Woodworth^ 
attorney,  and  OurttSj  Reid  cfe  Smithy  of  counsel,  and  oral  argu- 
ment by  A.  H.  Reid, 

Mabshall,  J.  The  sole  question  presented  here  is,  Was 
plaintiff's  cause  of  action  extinguished  by  the  failure  to 
serve  a  notice  under  ch.  304,  Laws  of  1897  ?  The  learned 
trial  court  decided  that  in  the  affirmative,  basing  his  con- 
clusion, probably,  on  Plv/m  v.  Fond  du  Lac^  51  Wis.  393 ; 
Reed  v.  Madison^  83  Wis.  171.  They  were  cases  involving 
the  applicability  of  acts  of  the  legislature  adding  new  con- 
ditions precedent  to  the  statutory  right  to  compensation  for 
personal  injuries  received  on  public  highways  on  account  of 
the  insufficiency  thereof.  In  the  Plum  Case  the  time  left 
after  the  passage  of  the  act,  for  the  performance  of  the  new 
condition,  was  eighty  days,  and  in  the  Reed  Case  forty  days. 
The  acts  were  rightly  held  applicable  because  the  rights  af- 
fected were  purely  statutory.  While  the  rule  is  inflexible 
that  rights  not  dependent  on  statute  are  guaranteed  by  the 
national  constitution  against  impairment,  either  by  laws 
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affecting  existing  contracts  or  taking  property  without  due 
process  of  law,  mere  statutory  rights  may  be  conferred  upon 
such  conditions  as  in  the  wisdom  of  the  legislature  may 
seem  best,  and  the  conditions  may  be  changed  from  time  to 
time,  even  as  to  existing  rights,  or  such  rights  may  be  taken 
away  entirely,  at  the  legislative  will.  Such  rights  do  not 
come  within  the  constitutional  provision.  If  the  conditions 
requisite  to  their  existence  be  once  satisfied,  a  new  one  may 
be  added  as  in  the  two  cases  cited,  and  whether  the  time 
given  in  which  to  comply  with  it  be  long  or  short  is  a  mat- 
ter exclusively  of  legislative  discretion.  True,  there  is  lan- 
guage in  opinions,  treating  of  a  new  condition  respecting 
existing  statutory  rights,  indicating  an  idea  in  the  judicial 
mind  that  a  law  imposing  such  conditions  takes  effect  as  to 
such  rights  if  a  reasonable  length  of  time  be  left  for  the 
claimant  to  comply  with  it;  but  the  real  ground  upon  which 
the  decisions  rest  is  that,  the  rights  being  statutory,  they 
are  entirely  the  subject  of  legislative  discretion. 

The  difference  between  a  statute  requiring  notice  to  be 
served,  as  for  example  sec.  1339,  K.  S.  1878,  as  a  condition 
of  a  right  to  damages  for  an  injury  through  failure  of  duty 
on  the  part  of  a  municipality  to  keep  its  highways  in  a  proper 
state  of  repair,  and  a  statute  requiring  such  a  notice  to  be 
served  as  a  condition  of  recovery  for  injuries  to  an  employee 
through  actionable  negligence  of  his  employer,  is  that  the 
former  is  a  condition  of  the  right  to  damages  and  the  remedy 
to  recover  the  same  iEis  well,  while  the  latter  is  a  condition 
acting  on  the  remedy  alone,  the  right  not  being  dependent 
on  the  statute  at  all.  Such  difference  is  well  defined  in  the 
books  and  universally  recognized.  In  Smith  v,  CleoeUmd^  17 
Wis.  556,  it  is  said,  in  effect,  that  the  difference  between 
laws  that  the  legislature  may  change  at  will  and  those  which 
the  constitution  protects  from  interference  to  the  prejudice 
of  vested  rights,  is  that  under  the  former  the  right  is  de- 
pendent on  the  law,  and  under  the  latter  the  right  itself  is 
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independent  of  the  law.  The  subject  was  recently  discussed 
in  Schaefer  v.  Fond  du  Lac^  99  Wis.  333 ;  Daniels  v.  Racine^ 
98  Wis.  649,  where  it  is  said  that  a  right  given  by  statute 
may  be  changed  by  adding  new  conditions,  or  wholly  taken 
away  by  statute.  There,  as  in  most  cases  of  the  kind,  the 
right  of  action  was  spoken  of  as  synonymous  with  the  right 
itself,  and  properly  so.  If  the  distinction  be  not  kept  in 
mind  between  statutory  and  common-law  rights,  where  the 
court  speaks  regarding  a  condition  of  the  former  as  precedent 
to  a  right  of  action  therefor,  it  will  be  taken  as  meaning 
that  the  condition  is  in  the  nature  of  a  limitation  acting  on 
the  remedy  alone. 

From  what  has  been  said,  it  is  clear  that  the  rule  in  Plum 
V.  Fond  du  Lac^  and  similar  cases  where  the  right  acted  upon 
by  a  legislative  change  of  condition  upon  which  the  right 
depended  was  a  creature  of  statute,  does  not  apply  to  this 
case.  Plaintiff  had  a  right  to  compensation  for  his  injuries 
independent  of  the  statute.  He  was  entitled  to  six  years 
from  the  happening  of  the  injury  before  making  any  move 
to  enforce  such  right.  In  that  situation  ch.  304,  Laws  of  1897, 
was  passed,  which,  it  is  claimed,  extinguished  the  right  in 
sixty-one  days  after  its  passage  and  more  than  five  years 
before  it  would  have  been  extinguished  by  the  statute  of  lim- 
itations as  it  before  existed.  While  time  for  the  commence- 
ment of  the  action  was  not  in  terms  changed,  the  condition 
precedent  to  such  commencement  had  that  effect,  rendering 
the  law  essentially  a  statute  of  limitations,  and  it  must  be  so 
treated. 

It  is  well  settled  that  it  is  within  legislative  power  to 
change  a  statute  of  limitations  regarding  the  remedy  for  the 
enforcement  of  existing  rights,  if  a  reasonable  time  be  al- 
lowed to  resort  to  existing  remedies,  or  a  reasonable  remedy 
be  provided,  to  enforce  such  rights.  A  statute  which  under- 
takes to  extinguish  rights  of  action  without  giving  such  op- 
portunity, is  not  deemed  a  statute  of  limitations,  but  an 
Vol.  102—20 
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arbitrary,  unlawful  impairment  of  a  constitutional  right.  It 
is  further  well  settled  that  what  is  a  reasonable,  time  is  a 
matter  largely  of  legislative  discretion.  If  such  discretion 
be  once  exercised  by  a  saving  clause  in  the  act  providing  for 
existing  causes  of  action,  that  is  controlling  unless,  mani- 
festly, the  time  be  unreasonable.  That  must  appear  beyond 
a  reasonable  doubt,  however,  in  order  to  justify  the  court  in 
condemning  the  law  as  unconstitutional.  Where  there  is  no 
saving  clause  in  the  act  and  it  thereby  appears  that  the  leg- 
islature did  not  consider  the  subject  at  all,  the  court  must 
apply  it,  or  not,  to  causes  of  action  existing  when  it  took 
eJBfect  according  as  it  shall  judicially  appear  that  a  reasonable 
time  was  left  thereafter  for  the  plaintiff  to  commence  his 
action  or  perform  the  new  conditiorf.  Subject  to  this  rule, 
the  statute  of  limitations  in  force  when  an  action  is  com- 
menced governs  in  the  absence  of  some  indication  therein, 
or  in  some  other  provision  of  law,  to  the  contrary.  Wood- 
Tmry  v.  Shacklefordj  19  Wis.  56 ;  Con/verse  v.  Burrows^  2  Minn. 
239;  Tolmd  v.  Wells,  59  Ind.  529. 

The  legal  principles  thus  far  mentioned  in  this  opinion  are 
deemed  to  be  too  elementary  to  warrant  any  extended  dis- 
cussion or  citation  of  authorities  in  support  of  them.  They 
may  be  stated  concisely  thus:  A  purely  statutory  right  may 
be,  by  the  power  conferring  it,  made  to  depend  upon  a  new 
condition,  or  taken  away  entirely.  A  statute  of  limitations, 
strictly  so  called,  operates  on  the  remedy  directly.  A  stat- 
ute changing  the  condition  of  a  right  of  action  for  damages 
given  by  statute,  is  a  condition  precedent  to  the  right  to  such 
damages,  hence  acts  directly  on  the  right,  and  is  not  a  stat- 
ute of  limitations  in  the  ordinary  legal  sense  of  the  term. 
Such  rights  are  not  protected  against  impairment,  by  consti- 
tutional guaranties,  while  rights  which  exist  independent  of 
the  statute  are  so  protected.  A  law  changing  the  time  for, 
or  conditions  of,  the  enforcement  of  a  common-law  right,  is 
in  the  nature  of  a  statute  of  limitations  which,  if  of  such  a 
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character  as  to  materially  affect  the  right  itself,  is  within  the 
inhibition  of  the  constitution  in  regard  to  the  passage  of  laws 
impairing  the  obligation  of  contracts  or  taking  property  with- 
out due  process  of  law.  A  change  in  the  law  as  to  the  time 
for  the  enforcement  of  existing  rights,  or  imposing  a  new 
condition  of  such  enforcement,  which  does  not  allow  a  rea- 
sonable time  within  which  to  commence  an  action  for  such 
enforcement  or  comply  with  the  new  condition,  is  within  the 
inhibition  mentioned  and  is  void  as  to  such  existing  rights, 
otherwise  valid.  If  a  time  be  specified  in  a  statute  of  lim- 
itations for  the  commencement  of  an  action  to  enforce  ex- 
isting rights,  or  to  comply  with  the  new  conditions  specified 
therein,  showing  that  the  legislature  exercised  its  judgment 
in  the  matter,  it  is  not  within  the  jurisdiction  of  courts  to 
examine  the  question  of  the  proper  exercise  of  such  power, 
in  the  absence  of  a  clear  abuse  of  legislative  discretion  and 
disregard  of  constitutional  rights.  When  the  new  act  of  lim- 
itations does  not  provide  for  existing  causes  of  action,  yet 
uses  general  language  applicable  to  all  actions,  there  being 
nothing  in  the  act,  and  no  other  law,  making  any  exception 
to  its  application,  it  applies  to  all  causes,  of  action,  subject  to 
the  judgment  of  the  court,  as  to  each  such  cause,  whether 
the  person  affected  had  a  reasonable  time  alter  its  enactment 
to  comply  therewith. 

It  follows  that  ch.  304,  Laws  of  1897,  does  not  apply  to 
plaintiff's  claim  for  damages,  unless  we  can  say  that  the 
sixty-one  days  allowed  for  him  to  comply  with  it  is  rea- 
sonable. In  determining  that  we  are  not  embarrassed  by 
any  determination  of  the  subject  by  the  legislature,  for  the 
law  made  no  provision  for  existing  causes  of  action.  That 
was  entirely  overlooked,  as  it  appears.  How  much  time  is 
reasonable  for  a  person  circumstanced  as  plaintiff  was,  to 
comply  with  the  statutory  condition  under  consideration, 
must  be  determined  having  regard  to  his  being  under  age 
and  the  fact  that,  while  before  he  had  the  unconditional 
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right  to  begin  his  action  at  any  time  within  about  five  years, 
after,  save  on  performance  of  the  new  condition,  his  right 
was  extinguished  in  sixty-one  days.  What  is  a  reasonable 
time  for  the  enforcement  of  existing  rights  regardless  of 
new  conditions  of  limitation  must  necessarily  vary  accord- 
ing to  the  character  of  such  rights  and  the  class  of  persons 
affected,  and  many  other  circumstances.  Very  little  light 
is  furnished  by  a  decision  as  to  what  is  reasonable  under 
some  circumstances,  to  enable  one  to  determine  what  is  rea- 
sonable under  other  circumstances.  We  are  safe  in  saying, 
however,  ihat  no  precedent  can  be  found  for  holding  that  a 
new  condition  for  the  enforcement  of  a  common-law  right 
of  property,  having  the  effect  of  changing  a  limitation  of 
five  years  to  sixty-one  days,  and  making  no  exception  in 
favor  of  minors,  leaves  a  reasonable  length  of  time  for  com- 
pliance with  such  condition.  It  appears  to  be  so  clearly  in- 
sufficient that  discussion  and  authority  in  support  of  that 
view  are  unnecessary.  The  passage  of  the  act  without  some 
adequate  saving  clause  as  to  existing  rights  was  evidently 
an  oversight,  as  at  the  first  opportunity  after  its  passage  the 
legislature  remedied  the  infirmity  by  so  changing  the  law 
as  to  exempt  causes  of  action  existing  before  such  passage. 
The  result  is,  we  hold  that  ch.  304,  Laws  of  1897,  does  not 
apply  to  this  case,  and  that  the  demurrer  was  improperly 
sustained. 

By  the  Court — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

Baedeen,  J.,  took  no  part. 
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ExcELfiioB  Mill  Compa^tt,  Respondent,  vs.  Hauovee,  Gar- 
nishee, Appellant. 

February  S — February  21, 1899. 

Qamishment:  Partnership  assets:  Fraudulent  conveyances. 

1.  The  mortgagee  in  a  chattel  mortgage  of  firm  property  given  to  se- 

cure a  bona  fide  debt  owing  to  him  by  the  partners  individually,  is 
not  subject  to  garnishment  by  the  firm  creditors  after  he  has  sold 
the  property  and  applied  the  proceeds  upon  the  debt,  even  if  the 
mortage  was  fraudulent  as  to  such  creditors. 

2.  Marshat.t.,  J.,  is  of  the  opinion  that  a  conveyance  of  firm  assets  by 

the  members  of  an  insolvent  partnership,  to  pay  the  individual  in- 
debtedness of  one  of  its  members,  and  without  any  other  purpose, 
is  not  void  as  to  partnership  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Chas.  V.  Bardeen,  Circuit  Judge.    Reversed. 

On  December  18,  1896,  Frederick  A.  and  Clarence  G. 
Hanover,  copartners,  being  insolvent  and  without  expecta- 
tion of  working  out  of  said  insolvency,  mortgaged  their  en- 
tire partnership  stock  in  trade  to  the  garnishee  defendant, 
Henry  D.  Hanover^  to  secure  the  note  of  Clarence  G.  Han- 
over to  said  Henry  D,  Hanover^  the  condition  being  that 
"said  mortgagor  shall  pay  to  said  mortgagee  the  sum  of  one 
thousand  dollars,  according  to  the  terms  of  a  certain  promis- 
sory note  executed  by  the  said  F.  A.  Hanover,  June  14, 1895, 
to  said  Henry  D.  Hanover^  payable  one  year  after  date,  with 
interest  at  seven  per  cent,  per  annum,  which  said  note  was 
given  as  a  renewal  of  a  note  of  similar  terms  aijd  in  the 
same  amount,  executed  and  delivered  between  the  same  par- 
ties about  a  year  prior  thereto,  and  was  given  to  secure  a 
loan  made  to  said  Frederick  A.  Hanover  and  Clarence  G. 
Ha  never, 'and  was  used  and  invested  by  them  in  the  busi- 
ness of  the  firm  of  F.  A.  Hanover  &  Son." 

There  is  some  evidence  that  in  June,  1896,  F.  A.  and 
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Clarence  G.,  as  a  firm,  assumed  partnership  liability  for  the 
debt  evidenced  by  said  note.  The  court,  however,  negatives 
such  promise  or  assumption  in  his  finding.  The  note  evi- 
denced a  debt  originally  incurred  by  both  partners  in  1893, 
but  not  as  a  firm.  At  the  time  of  making  said  mortgage  the 
firm  were  indebted  to  the  plaintiff  in  the  sum  of  about  $550 
for  merchandise  purchased  for  partnership  purposes.  The 
garnishee,  within  a  few  days  after  the  making  of  said  mort- 
gage, and  before  the  commencement  of  this  suit,  foreclosed 
the  same,  and  sold  the  stock  of  merchandise,  realizing  there- 
from the  sum  of  $1,003.28,  which  he  indorsed  upon  his  note. 
The  plaintiff,  having  obtained  judgment  and  issued  execu- 
tion, garnished  Henry  D.  Hanover  in  aid  thereof.  The  cir- 
cuit court  held  the  garnishee  liable  for  the  proceeds  of  the 
mortgaged  property,  and  rendered  judgment  against  him 
therefor,  from  which  judgment  the  garnishee  appeals. 

For  the  ap|)ellant  there  was  a  brief  by  Va/n  Heche  cfe  Smarts 
a^d  oral  argument  by  E.  M.  Smart 

For  the  respondent  there  was  a  brief  by  Owrtisj  Reid  <& 
Smithy  and  oral  argument  by  A.  H  Reid.  To  the  point  that 
an  insolvent  partnership  cannot  mortgage  its  entire  assets  to 
secure  a  private  debt  of  an  individual  partner  large  enough 
to  absorb  such  assets,  they  cited  Crihh  v.  Morae^  77  Wis.  322; 
WiUia  V.  JBremnerj  60  Wis.  622;  Bates,  Partnership,  §§  566, 
829;  WMan  v.  Shain^  115  Cal.  326;  Clark  v.  PaUerson,  158 
Mass.  388;  Cron  v.  CrorCe  Estate^  56  Mich.  8;  Forsyth  v. 
WoodSy  11  Wall.  484;  Heith  v.  Armstrong,  65  Wis.  225; 
Rowers  v.  Zarffe,  69  Wis.  621;  Vernon  v,  TJpson^  60  Wis.  418; 
Bulger  v.  Rosa,  119  N.  T.  459;  Peyser  v.  MyerSj  135  N.  Y. 
599;  Wilson  v.  Robertson,  21  N.  T.  587;  Menagh  v.  WhitweU, 
52  N.  T.  146;  Jackson  Bamk  v.  Durfey,  72  Miss.  971,  and 
cases  cited;  Wiggins  v.  Blackshear,  24  S.  W.  Eep.  918;  Ban- 
nister  v.  Miller,  54  N.  J.  Eq.  121 ;  HUliker  v.  Francisco,  65 
Mo.  598;  In  re  Gray's  Estate,  111  N.  T.  404;  Winner  v. 
Kuehn,  97  Wis.  394;  In  re  Weston,  12  Met.  1;  Turner  v.  Jay- 
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oa»,  40  K  T.  470;  FranUm  S.  H.  Co.  v.  Emderson^  86  Md. 
462 ;  Boob  v.  Ma/rion^  129  N.  T.  536 ;  BarUettv.  Meyer-Schmidt 
O.  Co.  45  S.  W.  Eep.  1063;  Erb  v.  West,  19  So.  Rep.  829. 

Dodge,  J.  There  were  vigorously  argued  in  this  case  sev- 
eral important  questions  relating  to  the  rights  of  the  firm 
creditors  against  partnership  assets  when  attempted  to  be 
applied  to  private  debts  of  the  partners,  which,  however, 
it  is  wholly  unnecessary  to  consider.  Here,  the  partnership 
property  had  all  been  sold  to  bona  fide  purchasers  for  value 
before  the  garnishment,  and  the  money  proceeds  thereof 
had,  with  consent  of  both  partners,  been  applied  in  part 
payment  of  the  hona  fide  private  debt  secured  by  the  mort- 
gage, and  had  been  mingled  with  other  moneys. 

The  cases  of  Bpitz  v.  Trippy  86  Wis.  25,  28;  Jones  v.  Kos- 
inff,  92  Wis.  55;  and  Salter  v.  B<mk  of  Eau  Claire^  97  Wis. 
84,  have  fully  settled  the  rule  for  this  court,  that  whether 
or  not  a  transfer  of  property  be  fraudulent,  if  that  property 
has  been  entirely  disposed  of,  and  the  proceeds  are  not  in 
any  way  held  in  trust  for  the  debtor,  but  have  been  applied 
under  his  direction  or  to  his  debts,  garnishment  cannot  be 
sustained  against  even  the  fraudulent  transferee  of  such 
property. 

In  Spitz  V.  Trippj  supra^  the  court,  speaking  by  Cassodat, 
J.,  said:  "Under  this  statute,  Tripp  cannot  be  held  liable, 
as  garnishee,  for  any  property,  moneys,  credits,  or  effects 
belonging  to  the  principal  debtor,  which  had  passed  out  of 
his  possession  or  control  more  than  three  months  prior  to 
the  service  of  the  garnishee  summons  upon  him.  Had  Tripp 
been  garnished  by  the  plaintiffs  at  any  time  between  July 
26, 1892,  and  September  10, 1892,  then  the  validity  of  the 
mortgage,  and  Tripp's  right  to  hold  possession  of  the  goods, 
would  have  been  involved,  and  might  have  been  determined. 
Za  Crosse  Nat.  Bank  v.  Wilson^  74  Wis.  398;  Edwards  v. 
RoepTce,  74  Wis.  575.    But,  upon  the  facts  of  this  case,  it  is 
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immaterial  whether  the  mortgage  was  valid  or  invalid,  or 
such  possession  lawful  or  unlawful,  as  against  J.  L.  Tabor's 
other  creditore,  since  none  of  them  during  that  time  pro- 
ceeded against  the  property  or  Tripp  as  garnishee." 

In  Jones  v.  Kosingy  supra^  the  court,  speaking  by  Mae- 
shall,  J.,  said:  "  Kosing  having  sold  his  interest  in  the  prop- 
erty, and  parted  with  possession  and  control  of  it,  and  ap- 
plied the  proceeds  in  the  payment  of  Adolph  Keller's  debt 
to  him,  before  service  of  the  garnishee  summons,  he  cannot 
be  held  as  garnishee,  whether  the  mortgage  and  bill  of  sale 
Avere  valid  or  invalid,  or  his  possession  was  lawful  or  unlaw- 
ful, as  against  the  other  creditors  of  Adolph  Keller." 

The  distinction  between  levying  upon  the  property  itself, 
and  attempting  to  reach  the  proceeds  after  the  property  has 
been  disposed  of,  is  also  pointed  out  in  Powers  v.  Large ^  6^ 
Wis.  621,  and  Coover's  Appeal,  29  Pa.  St.  9. 

Garnishment,  while  in  many  respects  serving  the  purpose 
of  a  creditor's  bill,  is  nevertheless  limited  by  the  statute. 
It  reaches  only  property  or  effects  belonging  to  the  debtor 
in  the  hands  of  the  garnishee,  or  indebtedness  from  the  lat- 
ter to  the  former,  neither  of  which  existed  at  the  time  of 
the  garnishment  in  this  case,  and  as  a  result  the  appellant 
could  not  be  held  liable  on  that  process. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  the  garnishee 
defendant 

Bardeen,  J.,  took  no  part. 

Marshall,  J.  I  concur  in  the  opinion  of  the  court  so  far 
as  it  goes,  but  think  the  question  submitted  t5  the  circuit 
court  on  which  the  case  turned  there,  and  presented  here 
with  much  learning  and  ability  by  counsel  for  the  respect- 
ive parties,  deserves  to  be  considered  and  decided.  It  is  not 
satisfactory  to  counsel  in  a  cause,  or  the  court  from  which 
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the  cause  is  removed  to  this  forum  for  review,  to  have  some 
new  question  discovered  and  assigned  as  suflBcient  to  rule 
the  situation,  leaving  entirely  out  of  view  those  questions 
upon  which  much  labor  has  been  expended.  For  a  cause 
to  be  so  disposed  of,  where  the  new  discovery  is  really  the 
only  question  involved,  of  course  cannot  be  helped,  but  that 
is  of  extremely  rare  occurrence  and  is  not  the  situation  here. 
Where  certain  questions  have  been  supposed  to  control  a 
case  till  submitted  on  appeal,  and  they  are  in  the  case,  it 
seems  that  they  should  be  considered  and  decided,  even  if. 
some  other  question  be  decided  requiring  the  same  result. 

The  learned  trial  court  decided  this  case  in  accordance 
with  an  aflBrmative  holding  on  the  following  question :  Is 
a  conveyance  of  firm  assets  by  the  members  of  an  insolvent 
partnership,  to  pay  the  individual  indebtedness  of  one  of 
its  members,  and  without  any  other  purpose,  void  as  ta 
partnership  creditors?  That  decision,  it  seems,  is  wrong, 
and  the  judgment  based  on  it  necessarily  wrong,  though 
there  have  been  so  many  observations  in  decisions  of  this 
court  along  the  line  which  the  learned  trial  court  followed, 
that  it  is  very  easy  to  see  how  the  judicial  mind  drifted  into 
a  channel  which  resulted  in  holding  that  the  use,  by  an  in- 
solvent firm,  of  any  of  its  assets  for  any  purpose  other  than 
to  pay  partnership  debts,  is  fraudulent  and  void  as  to  firm 
creditors. 

In  Thayer  v.  Uumphrei/y  91  Wis.  276,  the  rights  of  credit- 
ors as  to  the  property  of  an  insolvent  partnership  were  care- 
fully considered  and  determined  with  such  definiteness  that 
it  ought  to  settle  the  law  for  this  state.  The  facts  were 
that  the  firm  of  J.  D.  Putnam  &  Co.,  composed  of  J.  D. 
Putnam  and  A.  J.  Goss,  was  hopelessly  insolvent.  In  that 
situation,  Putnam  sold  out  his  interest  in  the  firm  property 
to  J.  B.  Goss,  and  the  firm  of  J.  B.  Goss  &  Co.  was  formed 
to  continue  the  business  with  the  same  assets,  the  new  firm 
agreeing  to  pay  the  old  firm  debts  out  of  such  assets.    J.  B. 
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Goss  was  insolvent  when  this  arrangement  was  made.  The 
new  firm  conducted  the  business  for  a  time,  contracted  some 
new  debts  and  paid  part  of  the  old  liabilities,  when  an  as- 
signment for  the  benefit  of  creditors  was  made.  The  cred- 
itors of  the  old  firm  claimed  a  preference  over  the  new 
creditors,  and  whether  they  were  entitled  to  such  preference 
or  not  turned  primarily  on  whether  the  old  firm,  being  in- 
solvent, could  make  a  lona  fide  conversion  of  its  property  , 
into  that  of  the  new  firm,  so  as  to  cut  off  the  equity  of  the 
old  creditors  to  be  first  paid.  After  a  very  careful  study  of 
ihe  subject,  that  question  was  unanimously  answered  in  the 
affirmative.  Though  two  opinions  were  filed,  both  were  to 
the  effect  that  if  a  member  of  an  insolvent  firm  sell  his  in- 
terest therein  to  his  copartner  or  a  stranger,  without  intent 
to  hinder,  delay,  or  defraud  partnership  creditors,  and  with- 
out in  any  way  retaining  his  equitable  right  to  have  the 
partnership  debts  paid  out  of  the  partnership  assets,  the 
dependent  right  of  partnership  creditors  is  thereby  extin- 
guished. The  only  division  was  in  this:  The  court  held 
that  where  the  agreement  in  effect  is  that  the  partnership 
debts  shall  be  paid  out  of  the  partnership  assets,  and  the 
circumstances  are  such  as  to  clearly  show  that  all  of  the 
parties  intended  to  devote  such  assets  to  that  purpose,  and 
there  was  evidently  no  other  method  in  contemplation  or 
other  way  to  effect  such  payment,  the  court  is  warranted  in 
holding  that  thereby  the  equity  of  the  vendor  partner  is  re- 
tained for  that  purpose.  Justices  Pinney  and  Newman  con- 
curred in  the  idea  that  the  circumstances  mentioned  were  not 
sufficient  to  preserve  the  equity  of  the  vendor  partner,  hence 
not  of  the  partnership  creditors.  All  the  members  of  the 
court  approved  the  rule  otEaspo/rte  Ruffin^  6  Ves.  119,  which, 
with  few  exceptions,  prevails  in  this  country  and  England  and 
has  for  nearly  a  century.  It  was  decided  in  1801,  and  language 
there  used  by  Lord  Eldon,  or  its  equivalent,  has  been  repeated 
by  most  courts  and  textwriters  since  that  time  in  stating  the 
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law  governing  the  subject.  It  is  to  the  eflfect  that  creditors 
of  a  partnership,  solvent  or  insolvent,  have  no  lien  on  partner- 
ship assets  independent  of  the  lien  of  the  members  of  such 
partnership;  that  each  of  such  members  has  the  equitable 
right  to  have  all  firm  creditors  paid  out  of  the  partnership 
assets  before  any  part  of  it  shall  be  otherwise  used,  but  that 
he  may  waive  that  right,  and,  by  a  lona  fide  sale  of  the 
property  without  in  any  way  retaining  such  equity,  he  does 
Avaive  it;  that,  acting  hona  fide^  the  members  of  a  partner- 
ship, solvent  or  insolvent,  may  use  partnership  property  for 
the  payment  of  the  individual  debts  of  one  of  the  partners, 
or  may  divide  the  partnership  property  between  themselves, 
or  sell  the  same  to  a  stranger,  or  otherwise  change  the  char- 
acter of  the  assets  so  as  to  exclude  partnership  creditors 
from  any  equitable  right  to  be  paid  in  preference  to  credit- 
ors of  the  new  owner;  that  the  sole  test  of  the  right  of  the 
members  of  a  partnership  to  deal  with  the  partnership  prop- 
erty, regardless  of  the  interests  of  partnership  creditors,  is 
that  of  hanafidesy  and  not  of  insolvency  of  the  firm;  that  in 
such  a  situation  a  sale  or  use  of  the  partnership  property  by 
consent  of  all  the  members  of  the  firm  solely  to  satisfy,  se- 
cure, or  pay  the  individual  indebtedness  of  one  of  the  firm, 
is  not  voidable  as  a  fraud  upon  partnership  creditors. 

It  will  be  seen  by  a  careful  reading  of  Thayer  v.  Hirni- 
phrey,  91  Wis.  276,  that  the  rule  of  Ex  pa/rte  Ruffin  was  made 
the  text  of  the  opinion  of  the  court,  as  well  as  that  of  Mr. 
Justice  Newmai?^.  The  latter  opinion,  after  citing  many  au- 
thorities, said:  "Such  sale  of  a  partner's  interest  in  firm 
property  is  presumed  to  be  valid.'*  "  The  authorities  are 
nearly  xmiform.  Only  a  few  cases  are  out  of  line."  The 
court,  in  the  majority  opinion,  said:  "The  propositions  of 
law  are  too  well  established  by  the  great  weight  of  author- 
ity to  be  questioned  by  this  court, —  that  partnership  cred- 
itors have  no  lien  on  partnership  assets  independent  of  the 
equity  of  the  partners;  that  so  long  as  the  equity  of  the  in- 
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dividual  members  of  the  partnership  exists  the  creditors  have 
the  equitable  right  to  compel  its  enforcement;  that  if  one 
partner  sell  his  interest  in  the  partnership  assets,  hona  fide^ 
to  his  copartner  or  a  stranger,  without  in  anyway  retaining 
his  equity  to  have  the  partnership  creditors  paid  out  of  it, 
the  joint  property  is  thereby  converted  into  the  individual 
property  of  the  purchaser." 

The  same  rule  is  stated  as  elementary  in  2  Lindley,  Part- 
nership, 698,  as  follows:  "The  creditors  of  the  firm  have  no 
lien  on  its  property  which  can  prevent  the  partners  from, 
honafide^  changing  its  character  into  the  separate  estate  of 
one  of  them.  Even  if  the  liabilities  of  the  partnership  ex- 
ceed its  assets  at  the  time  the  agreement  is  made,  still,  if  the 
partners  act  honafide^  and  not  with  a  view  to  defraud  their 
creditors,  the  ownership  in  that  which  before  the  agreement 
was  partnership  property  will  have  changed,  and  the  joint 
creditors  of  the  firm  cannot  insist  on  its  distribution  as  joint 
estate."  That  is  the  doctrine  of  the  English  courts,  the  su- 
preme court  of  the  United  States,  and  of  most  of  the  states. 
Ec  parte  Euffin^  6  Ves.  119;  jEc  parte  Williams^  11  Yes.  6; 
Stuart  V.  Fergxi^on^  Hayes,  472;  Ex  parts  Walker^  4  De  Gex, 
r.  &  J.  509;  Ec  parte  Peak^,  1  Madd.  346;  Ex  parte  Clark- 
son^  4  Deac.  &  C.  66;  1  Lindley,  Partnership,  334,  335;  Story, 
Partnership,  §§  307,  358,  360;  Parsons,  Partnership,  §§  178, 
246,  248,  394;  Collyer,  Partnership  (Perkins's  ed.),  §§  894, 
904, 905;  Jones,  Chattel  Mortgages,  §  44;  Ki7nhall  v,  Thomp- 
son,  13  Met.  283;  Allen  v.  Center  Valley  Co,  21  Conn.  130; 
Ilanford  v.  Prouty,  133  111.  339;  Car\)er  O.  <&  M.  Co.  v.  Barv- 
non,  85  Tenn.  712;  Gallagher's  Appeal^  114  Pa.  St.  353;  Wil- 
cox V.  Kellogg,  11  Ohio,  394;  Ellison  v.  Lucas,  87  Ga.  223; 
Purple  V,  Farrington,  119  Ind.  164;  Poole  v.  Seney,  ^Q  Iowa, 
502;  Woodmajisie  v.  Ilolcomi,  34  Kan.  35;  Homover  JV^aL 
Bank  V,  KUin,  64  Miss.  141;  Fla<)k  v,  Charron,  29  Md.  311; 
Beck  with  v,  Manton,  12  R.  1. 442;  Pose  v.  Gunn,  79  Ala.  411 ; 
Allen  V.  Orisso'rn,  90  X.  C.  90;  Couchman^s  Adrn^r  v.  Ifaupin^ 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  317 

X  Excelsior  Mill  Co.  vs.  Hanover. 

78  Ky.  33;  Vietor  v.  Glover,  17  Wash.  37;  Rice  v.  Barnard, 
20  Yt.  479;  White  v.  Parish,  20  Tex.  688;  Simmons  II.  Co. 
V,  Thomas,  147  Ind.  313;  National  Bank  v.  Spragvs,  20  N". 
J.  Eq.  13 ;  Wilson  v.  Gamble,  50  Neb.  426 ;  Case  v.  Beauregard, 
99  U.  S.  119;  Euiskamp  v,  Moline  W,  Co.  121  U.  S.  310. 

The  foregoing  are  only  a  few  of  the  numerous  authorities 
extant  on  the  question  discussed.  As  stated  by  Mr.  Justice 
Newman:  "  The  authorities  are  nearly  uniform.  Only  a  few 
cases  are  out  of  line." 

In  Case  v.  Beauregard,  99  U.  S.  119,  Justice  Stkong,  in  de- 
livering the  opinion  of  the  court,  said:  "By  the  rule  of  Ex 
parte  Rxiffin,  which  is  generally  accepted  as  the  law,  a  Ixma 
fide  transfer  of  partnership  property  to  an  individual  changes 
its  character  by  extinguishing  partnership  equities.  Conse- 
quently derivative  equities  of  the  creditors,  though  the  firm 
be  insolvent,  are  at  an  end.  The  preference  right  of  part- 
nership creditors  depends  upon  there  being  partnership  prop- 
erty when  that  preference  is  sought  to  be  enforced." 

In  KimhaU v.  Thompson,\Z  Met.  283,  the  partners  sold  out 
the  partnership  property,  ignoring  the  rights  of  creditors. 
The  lower  court  held  that  the  sale  was  prima  facie  void.  On 
appeal,  that  was  reversed,  Chief  Justice  Shaw  saying  in  the 
opinion:  "The  sale  ^q& prim^  fade  valid,  subject  to  be  de- 
feated by  creditors  only  by  their  being  able  to  show  that 
the  conveyance  was  fraudulent." 

In  Ha/nford  v.  Prouty,  133  111.  339,  the  court,  by  Mr.  Jus- 
tice Bailey,  said:  "The  equitable  rule  which  requires  the 
assets  of  the  firm  to  be  applied  to  the  payment  of  firm  debts 
is  founded,  not  upon  the  equities  of  the  creditors,  but  upon 
the  equities  of  the  partners.  It  follows  that  a  sale  made  in 
good  faith  by  one  partner  to  his  copartner  or  to  a  third  per- 
son, of  aU  of  his  interest  in  the  firm,  is  as  valid  to  transfer 
the  entire  property  to  the  vendee  as  in  a  sale  between  any 
individuals,  although  the  buyer  and  seller  are  insolvent,  and 
they  thus  defeat  partnership  creditors;  and  as  the  firm  cred- 
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itors  have  no  lien  the  partner  can  dispose  of  the  property  as 
his  own  and  pay  his  separate  creditors  to  the  exclusion  of 
joint  creditors,  or  vice  versa.^^ 

In  Couchm<irC8  AdrrCr  i).  Maupim,^  78  Ky.  33,  the  court,  by 
Justice  CoFEB,  said,  in  effect,  that  the  members  of  a  firm, 
acting  together,  have  the  same  freedom  in  the  disposition  of 
the  firm  property  which  an  individual  has  to  control  and  dis- 
pose of  his  property;  that  is,  all  the  partners,  by  their  vol- 
untary act,  may  waive  the  lien  upon  partnership  effects,  which 
is  a  lien  for  their  individual  protection,  not  that  of  creditors. 

In  Purple  v.  Farrington^  119  Ind.  164,  the  court  sai4.:  "  The 
central  question  is  whether  the  members  of  a  partnership, 
largely  indebted  and  insolvent,  may  mortgage  the  firm  prop- 
erty to  secure  the  individual  indebtedness,  if  in  so  doing  they 
act  in  good  faith.  Where  the  partnership  assets  remain  under 
the  control  of  the  partners,  they  have  the  power  to  appro- 
priate any  portion  of  it  to  pay  or  secure  the  individual  debts 
of  the  members  of  the  firm.  The  mere  preference  of  in- 
dividual over  partnership  creditors  by  the  execution  of  a 
chattel  mortgage  in  the  firm  name  by  the  authority  of  the 
partners,  upon  the  property  of  the  firm,  is  not  of  itself  such 
a  fraud  upon  the  partnership  creditors  as  will  authorize  the 
setting  aside  of  a  mortgage  at  the  suit  of  a  creditor." 

AU  the  cases  cited  are  along  the  same  line.  Further  quo- 
tations would  unnecessarily  lengthen  this  opinion. 

We  cannot  properly  close  without  referring  to  the  decis- 
ions of  this  court  where,  as  said  at  the  opening,  observations 
are  found  indicating  that  the  rule  of  Ex  parte  Bxiffin^  6  Ves. 
19,  was  overlooked  or  rejected.  Such  cases  were  not  over- 
looked when  Thayer  v.  Humphrey^  91  Wis.  276,  was  decided, 
though  they  are  not  there  referred  to.  One  of  the  signifi- 
cant cases  is  Willis  v.  Bremner^  60  Wis.  622.  There,  in  an 
assignment  for  the  benefit  of  creditors,  a  preference  to  in- 
dividual creditors  of  the  members  of  the  partnership  making 
the  assignment,  was  involved.    The  court  held  the  preference 
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fraudulent.  It  is  not  in  conflict  with  Ec  parte  Ruffin.  The 
decision  necessarily  resulted  from  the  statute  pronouncing 
all  conveyances  by  an  insolvent  person,  in  trust  for  himself, 
void  as  to  his  creditors,  a  quite  well  recognized  exception  to 
the  rule  of  Ed  paHe  Ruffin.  Such  oases  have  nothing  to  do 
with  the  subject  we  hero  discuss. 

Oribb  V.  Morsey  77  Wis.  322,  is  often  referred  to.  Justice 
Obton,  who  wrote  the  opinion,  said  that  the  chattel  mort- 
gage given  by  the  members  of  the  firm  as  individuals,  on 
firm  property,  to  secure  a  debt  due  from  the  individuals,  was 
void,  "  the  firm  being  insolvent."  The  case  seems  to  have 
turned  on  whether  the  mortgage  was  a  partnership  mort- 
gage, or  a  mortgage  given  by  the  members  of  the  firm  as 
individuals,  though  Justice  Obton  did- put  some  stress  on  the 
fact  that  the  firm  was  insolvent.  Of  the  authorities  cited  in 
the  opinion,  one  is  from  New  York,  where  the  rule  of  Ed 
parte  Ruffin  has  been  practically  rejected;  one  from  New 
Hampshire,  the  only  state  where  it  is  held  that  creditors 
have  an  independent  lien  upon  the  property  of  a  partnership ; 
one  from  the  federal  district  court,  based  on  the  New  Hamp- 
shire rule,  ignoring  the  decision  of  the  supreme  court  of  the 
United  States  on  the  subject.  It  will  be  observed  that  the 
doctrine  here  discussed  was  not  necessary  to  the  decision  in 
the  Cinhh  Cascj  and  that  what  is  there  said  should  not  be 
considered  controlling;  and  that  the  authorities  cited  create 
a  doubt  at  least  as  to  whether  the  question  received  careful 
consideration. 

Another  case  is  Keith  v.  Armstrong^  65  Wis.  225.  That, 
like  WiUia  v.  Brenmery  is  where  a  preference,  given  to  in- 
dividual creditors  in  a  partnership  assignment,  was  held 
fraudulent.  The  general  question  of  the  ^ower  of  the  mem- 
bers of  an  insolvent  firm,  acting  lona  jidcy  to  convert  part- 
nership property  into  individual  property,  or  use  it  to  pay 
individual  indebtedness,  was  not  in  the  case.  Justice  Cole 
said :  "  The  rule  is  elementary  that  a  partner  cannot  appro- 
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priate  partnership  funds  to  the  payment  of  his  individual 
debts,  unless  the  firm  at  the  time  be  solvent  and  have  suffi- 
cient property  remaining  to  discharge  all  partnership  lia- 
bilities." That  was  said  by  way  of  argument  in  regard  to 
^n  act  where  aU  the  members  of  the  partnership  joined,  so 
the  observation  must  be  taken  as  meaning  that  the  mem- 
bers of  an  insolvent  partnership,  acting  together,  cannot 
use  the  partnership  property  for  purposes  prejudicial  to  the 
rights  of  partnership  creditors,  and  that  the  law  in  that  re- 
gard is  elementary.  That  is  contrary  to  Ex  parte  Rnffin^  6 
Ves.  19,  to  what  the  court  held  in  Thayer  v,  Humjphrey^  91 
Wis.  276,  and  to  what  we  have  shown  to  be  the  weight  of 
authority.  It  waa  outside  the  case  and,  it  seems,  should 
not  be  considered  as  authority.  That  the  subject  was  not 
carefully  considered  is  evident  from  the  following  authori- 
ties cited  in  support  of  the  language  quoted.  Yemon  v. 
Upsouy  60  Wis.  418,  and  Willis  v.  Bremner^  supra^  both  in- 
volved partnership  assignments  with  preferences  to  indi- 
vidual creditors.  Each  turned  on  the  statute  which  pro- 
hibits the  conveyance,  by  an  insolvent  person,  of  property 
in  trust  for  his  own  use.  In  Vilea  v.BangSj  36  Wis.  131, 
the  question  was.  Can  a  partner,  without  the  consent  of  his 
copartner,  apply  partnership  property  to  the  payment  of 
his  individual  debts?  Of  course  he  cannot,  but  with  such 
consent  it  seems  that  he  can.  Cotzhausen  v,  Judd^  43  Wis. 
213,  involved  the  same  question.  McLviiden  v,  Wentwarthj 
51  Wis.  170,  involved  the  question  of  whether  a  new  firm, 
consisting  in  part  of  members  of  an  old  firm  which  had  dis- 
solved and  sold  its  assets  to  such  new  firm,  was  liable  with- 
out its  consent  for  the  debts  of  the  old  fij'm,  and  whether 
a  partner  can  bind  his  firm  for  money  borrowed  by  him  to 
pay  his  part  of  the  partnership  capital,  the  lender  knowing 
all  the  facts.  Neither  of  those  questions  involved  that  re- 
ferred to  by  the  language  in  support  of  which  the  case  was 
cited.    The  last  case  cited  in  the  opinion  is  David  v.  Birch- 
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ard^  53  Wis.  492,  which  turned  on  faulty  instructions.  The 
power  of  the  members  of  an  insolvent  firm,  acting  honafide^ 
to  use  firm  property  regardless  of  the  firm  creditors,  was 
not  involved.  After  disposing  of  the  instructions  so  as  to 
require  a  reversal  of  the  judgment,  the  court  said  in  sub- 
stance that  a  member  of  an  insolvent  firm,  even  acting 
hona  fide^  cannot  part  with  his  interest  in  partnership  assets 
with  the  consent  of  his  copartner,  to  the  prejudice  of  part- 
nership creditors.  An  examination  of  the  case  and  briefs 
does  not  disclose  that  such  question  was  presented  in  the 
court  below.  It  appears  to  have  been  discussed  in  this  court 
for  the  first  time.  It  has  the  appearance  of  having  been 
treated  without  careful  consideration.  The  suggestion  in 
the  opinion  is  contrary  to  Thayer  v.  Humphrey  and  the 
doctrine  that  the  equity  of  creditors  in  partnership  prop- 
erty is  wholly  derivative  and  dependent. 

From  what  has  been  said  it  is  apparent  that  the  relation 
between  the  creditors  of  an  insolvent  partnership  and  the 
members  thereof,  and  the  power  of  such  members  as  to 
partnership  property  in  the  circumstances  presented  here, 
was  not  carefully  considered  and  decided  by  this  court  till 
Thayer  v.  Rwmphrey^  91  Wis.  276,  or  necessarily  decided  in 
any  previous  case.  Further,  that  the  authorities  elsewhere 
are  quite  uniform  in  support  of  the  conclusion  re£<ched  in 
the  Thayer  Case.  The  theories  of  courts  that  hold  otherwise 
are  quite  numerous.  In  New  Hampshire,  as  indicated,  it  is 
held  that  the  creditors  of  a  partnership  have  an  independ- 
ent equity  in  the  partnership  assets  in  case  of  insolvency. 
In  New  York  and  a  few  other  states  the  idea  prevails  that 
insolvency  impresses  the  partnership  assets  with  a  trust  in 
favor  of  creditors;  and  in  a  few  other  states  a  conveyance 
of  partnership  property  to  secure  or  pay  the  individual  in- 
debtedness of  a  member  of  an  insolvent  firm  has  been 
termed  a  conveyance  'without  consideration,  a  gift  as  it 
were.  The  rule  of  Ms  parte  Ruffin^  6  Ves.  19,  is  inconsistent 
Vol.  102—31 


Digitized  by 


Google 


322  SUPKEME  COUET  OF  WISCONSIN.        [102 

Excelsior  Mill  Ca  vs.  Hanover. 

with  each  of  such  theories.  The  idea  that  mere  insolvency 
impresses  the  assets  of  a  firm  or  individual  with  a  trust  in 
favor  of  creditors,  has  been  repeatedly  rejected  by  this  court. 
The  idea  that  the  use  of  partnership  assets  for  the  benefit  of 
a  member  of  the  partnership  is  in  any  wise  a  gift,  ignores 
the  fact  that  when  so  used  the  partner  is  chargeable  with 
the  property  as  between  him  and  his  copartner.  The  eflfecfc 
of  the  partnership  relation  is  to  make  him  pay  whatever 
price  is  agreed  upon  between  the  partners,  and,  if  none  bo 
agreed  upon,  to  pay  the  full  value  of  the  property.  That 
such  a  transaction  can  be  considered  in  any  sense  a  gift  will 
not  bear  a  moment's  examination  without  disclosing  its  in- 
firmity. 

This  opinion  has  now  been  extended  to  a  much  greater 
length  than  was  anticipated  at  the  beginning,  yet  much 
more  might  be  said.  The  purpose  of  it,  however,  has  been 
accomplished.  We  have  shown  that  the  doctrine  of  Ee 
parte  Euffin  has  been  adopted  in  this  state  and  that  it  is  the 
law  as  understood  in  most  courts  of  this  country  and  Eng- 
land; that  under  such  rule  the  rights  of  creditors  of  a  part- 
nership, whether  solvent  or  insolvent,  in  the  firm  assets,  is 
wholly  derivative  and  dependent;  and  that  they  have  no 
lien  on  partnership  assets,  only  an  equitable  right  to  enforce 
the  equity  of  the  partners,  which  equity  such  partners,  act- 
ing lonafide^  may  extinguish  at  will,  regardless  of  the  rights 
of  creditors.  Such  partners,  though  of  an  insolvent  firm, 
may  make  a  hona  fide  sale  of  the  partnership  property  to 
one  of  their  number  or  to  a  stranger,  or  convey  it  to  pay 
individual  indebtedness,  or  allow  the  same  to  be  sold  on  ex- 
ecution for  that  purpose,  or  may  mortgage  the  same  to  that 
end.  So  long  as  the  property  is  under  the  control  of  the 
partners,  their  power  over  it,  acting  in  good  faith,  is  the 
same,  precisely,  as  the  power  of  an  individual  over  his  indi- 
vidual property.  Insolvency  impresses  no  trust  upon  it, 
and  a  conveyance  of  it  for  no  other  purpose  than  to  pay  an 
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individual  debt  to  one  of  the  members  of  the  partnership  is 
untainted  with  any  wrong  of  which  partnership  creditors 
can  complain.  Testing  the  decision  appealed  from  by  these 
principles,  it  is  wrong,  and  the  judgment  should  be  reversed 
because  of  such  error,  as  well  as  on  the  ground  stated  in  the 
opinion  of  the  court. 

No  inference  is  to  be  drawn  as  to  the  position  of  any  other 
member  of  the  court  on  the  question  here  discussed,  because 
it  is  not  treated  in  the  opinion  of  the  court.  My  brethren 
simply  concluded  that  the  point  mentioned  in  such  opinion 
was  decisive  and  that  no  other  question  need  be  considered 
or  discussed. 


HuoANiB,  Appellant,  vs.  Cotiee,  Eespondent 

February  3 — February  £1, 1899. 

Damages:  Implied  contract  Waiver  of  tort 

In  an  action  founded  on  false  and  fraudulent  representations  of  de- 
fendant whereby  plaintiff  was  induced  to  enter  into  a  contract  to 
cut  and  bank  the  timber  on  certain  lands  of  defendant,  the  tort 
being  waived  and  a  recovery  sought  on  implied  contract,  plaintiff 
cannot  recover  as  damages  the  profits  which  he  would  have  made  on 
the  performance  of  the  contract  had  the  facts  been  as  represented, 
but  can  recover  only  the  amount  which  the  defendant  has  been  en- 
riched or  benefited  by  his  false  representations. 

Appeal  from  an  order  of  the  circuit  court  for  Lincoln 
county:  Chas.  Y.  Baiideen,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  an  order  setting  aside  a  special  ver- 
dict and  granting  a  new  trial.  The  facts  are  stated  in  the 
opinion. 

For  the  appellant  there  were  briefs  by  Flett  dk  Porter^  and 
oral  argument  by  W.  H.  Flett. 

For  the  respondent  there  was  a  brief  by  Va/n,  Hecke  cfe 
SmaH^  and  oral  argument  by  E.  M.  Smart. 
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Cassoday,  C.  J.  This  case  was  here  upon  a  former  appeal 
from  a  judgment  in  favor  of  the  plaintiflf,  and  was  reversed 
for  error  in  the  admission  of  evidence.  92  Wis.  1.  Subse- 
quently the  cause  Avas  retried,  and  at  the  close  of  the  trial 
the  jury  returned  a  special  verdict,  to  the  effect  (1)  that  the 
defendant,  before  the  execution  and  delivery  of  the  written 
contract,  did  make  statements  to  the  plaintifif  as  to  the 
quantity  of  timber  on  the  lands  described  in  the  contract; 
(2)  that  before  the  execution  of  the  contract  he  represented 
to  the  plaintiff  that  there  were  1,500,000  feet  of  nine-log 
timber  on  the  lands;  (3)  that  such  representations,  so  made 
by  the  defendant,  were  made  for  the  purpose  of  inducing 
the  plaintiflf  to  enter  into  the  contract;  (4)  that  the  defend- 
ant made  such  representations  as  to  the  size  and  quantity  of 
the  timber  with  intent  to  deceive  the  plaintiflf;  (5)  that  the 
plaintiflf  relied  solely  upon  the  representations  so  made  to 
him  by  the  defendant  as  to  the  size  and  quantity  of  the  tim- 
ber; (6)  that  the  defendant  knew,  or  ought  reasonably  to 
have  known,  that  the  statements  made  by  him  respecting 
the  size  and  quantity  of  the  timber  were  untrue;  (7)  that 
the  defendant  did  not  tell  the  plaintiflf  that  he  had  no  per- 
sonal knowledge  of  the  quantity  of  timber  on  the  lands,  and 
that  he  got  his  information  in  relation  thereto  from  others; 
(8)  that  the  plaintiflf  did  not,  before  the  execution  of  the 
contract,  go  on  the  land  in  question  and  satisfy  himself  as 
to  the  size  and  quantity  of  the  timber  thereon;  (9)  that  the 
reasonable  cost  per  thousand  feet,  under  all  the  circum- 
stances, to  have  logged  the  timber  on  the  lands  in  question 
during  the  winter  of  1891-92,  assuming  that  there  were 
1,500,000  feet  of  nine-log  timber  thereon,  would  have  been 
two  dollars;  (10)  that  it  was  agreed  that  the  defendant 
should  pay  the  plaintiflf  for  getting  out  and  placing  boom 
sticks  around  the  logs  $25.  Thereupon,  on  motion  of  the 
defendant's  counsel,  it  was  ordered  that  such  special  verdict 
be  set  aside  and  a  new  trial  granted,  the  costs  of  the  action 
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to  abide  the  result  of  the  trial,  and  such  order  was  there- 
upon entered  of  record.  From  that  order  the  plaintiff  brings 
this  appeal. 

By  the  written  contract  between  the  parties  the  defend- 
ant agreed  to  pay  the  plaintiff  three  dollars  per  thousand 
feet  for  getting  in  the  lumber  from  the  premises  described. 
The  jury  found  that,  had  there  been  1,500,000  feet  of  lum- 
ber on  such  premises  as  represented  by  the  defendant,  the 
plaintiff  coald  have  gotten  in  such  timber,  in  performance 
of  the  contract,  at  the  reasonable  cost  of  two  dollars  per 
thousand  feet;  that  is  to  say,  he  would  have  made  a  profit 
of  $1,500  on  the  performance  of  the  contract,  had  the  facts 
been  as  represented  by  the  defendant.  In  the  former  judg- 
ment, the  plaintiff  recovered  such  profits  as  damages;  and 
upon  the  last  trial,  as  well  as  the  first,  the  cause  was  tried 
by  the  court  on  the  theory  that  the  plaintiff  was  entitled  to 
recover,  if  at  all,  such  profits  as  damages.  The  trial  court 
granted  the  defendant's  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  on  the  ground  that,  under  the  pleadings, 
the  plaintiff  was  not  entitled  to  such  profits  as  damages. 

It  appears  that  at  the  beginning  of  the  first  trial  the  court 
sustained  a  demurrer  are  tenics  to  the  complaint;  that  there- 
upon the  plaintiff  amended  his  complaint,  to  the  effect  that 
he  was  induced  to  sign  the  contract  on  the  false  and  fraud- 
ulent representations  of  the  defendant  as  to  the  size  and 
quantity  of  the  timber,  as  found  by  the  jury,  and  that,  as  a 
matter  of  fact,  there  was  much  less  than  half  the  quantity 
of  timber  represented  on  the  lands,  and  that  much  of  that 
was  of  inferior  size,  and  hence  that  it  was  much  more  ex- 
pensive per  thousand  feet  to  get  in  such  timber.  Among 
other  things,  the  amended  complaint  contains  this  statement  : 
"  Plaintiff  hereby  waives  his  cause  of  action  for  tort  herein, 
and  seeks  to  recover  on  implied  contract."  Such  amended 
complaint  also  contains  two  other  causes  of  action,  each 
upon  express  contract. 
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Upon  the  opening  of  the  trial,  "counsel  for  defendant 
moved  that  the  plaintiff  be  required  to  elect  between  the 
first  cause  of  action  stated  in  the  complaint  and  the  second 
and  third  causes  of  action,  on  the  ground  that  the  first  cause 
of  action  is  a  cause  of  action  sounding  in  tort,  and  the  second 
and  third  causes  of  action  are  in  contract.*'  But  the  court 
denied  the  motion.  The  court  then  admitted  testimony  as 
to  the  amount  of  such  profits,  against  objection,  and  the  trial 
judge  stated :  "  I  think  we  will  proceed  upon  the  assumption 
that  the  man  may  recover  the  profits  if  the  proof  shows  the 
fraudulent  representations  as  charged ;''  and  further  ob- 
served that  it  would  be  understood  that  all  the  testimony 
offered  by  the  plaintiff  bearing  upon  the  question  of  the 
right  of  the  plaintiff  to  recover  profits  under  the  contract 
would  be  taken  under  the  objection  of  the  defendant,  as  fully 
as  if  an  objection  were  made  to  each  question  asked.  Such 
rulings  of  the  court  were,  manifestly,  based  upon  the  fact 
that  the  plaintiff  had  expressly  waived  the  tort  alleged  in 
the  first  cause  of  action,  and  upon  that  cause  of  action  was 
only  seeking  to  recover  upon  implied  contract,  in  which 
during  the  trial  the  defendant  had  acquiesced.  In  the  opinion 
setting  aside  the  verdict,  the  trial  judge  said,  in  answer  to 
the  position  of  counsel  for  the  plaintiff,  that  "it  was  tacitly 
assumed  by  court  and  counsel  that  plaintiff  had  made  his 
election,  and  all  their  efforts  were  directed  to  ascertaining 
and  applying  the  true  measure  of  damages  applicable  to  such 
cases.  Now  it  is  asserted  that,  because  the  court  allowed 
profits  to  be  recovered,  it  was  virtually  a  .decision  that  the 
action  was  in  tort.  I  expressly  disclaim  any  such  intention. 
I  was  then  in  doubt  as  to  the  true  rule  as  applied  to  cases  of 
implied  contract,  and,  the  profits  having  been  allowed  on  the 
former  trial  without  question,  I  followed  the  former  ruling. 
This  decision  was  based  upon  the  assumption  that  profits 
were  allowed  in  cases  of  implied  contract,  and  not  upon  a 
determination  that  the  action  was  in  tort." 
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The  right  of  a  plaintiff  to  waive  the  tort  and  recover 
solely  on  the  ground  of  implied  contract  has  been  repeat- 
edly and  firmly  settled  by  this  court.  Ba/rth  v.  Graf,  101 
Wis.  27,  and  cases  there  cited.  Such  being  the  state  of  the 
record,  the  only  question  for  consideration  is  whether  the 
plaintiff  could  thus  waive  the  tort  and  recover  such  profits 
upon  such  implied  contract.  In  Norden.  v.  Jonea^  33  Wis. 
605,  606,  Dixon,  0.  J.,  quoting  approvingly  from  another 
c^se,  said:  "  It  is  a  principle  well  settled  that  a  promise  is 
not  implied  against  or  without  the  consent  of  the  person  at- 
tempted to  be  charged  by  it;  and,  where  one  is  implied,  it 
is  because  the  party  intended  it  should  be,  or  hecavse  nat- 
ural Justice  plainly  requires  it,  in  consideration  qfsome  bene- 
fit  received.^^  Zee  v.  CampbeU^  77  Wis.  340;  Limited  L  Aaso. 
V.  Olendate  L  Asso.  99  Wis.  59.  As  stated  in  this  last  case: 
"  The  purpose  of  such  an  action  is  not  to  recover  damages, 
but  to  make  the  party  disgorge,  and  the  recovery  must  nec- 
essarily be  limited  by  the  party's  enrichment  from  the  alleged 
transaction."  Thus,  it  has  been  held  that  "  one  may  waive 
the  tort  and  sue  on  the  implied  contract  only  in  those  cases 
where  the  defendant  has  derived  some  benefit  from  the 
tort."  Webster  v.  Drinkwater^  5  Me.  319;  S.  C.  17  Am.  Dec. 
238.  It  is  not  the  amount  of  the  plaintiff's  loss,  but  the 
amount  of  the  defendant's  gain,  which  is  recoverable  in  an 
action  upon  an  implied  contract.  J^at.  T.  Co.  v.  Glea8onj77 
N.  T.  400;  Keener,  Quasi-Cont.  200.  We  must  hold  that, 
upon  the  first  cause  of  action  alleged,  the  plaintiff  can  only 
recover  the  amount  which  the  defendant  has  been  enriched 
or  benefited  by  his  false  representations. 

Bt/  the  Cowrt — The  order  of  the  circuit  court  is  affirmed. 

Babdbbit,  J.,  took  no  part. 
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Two  KiVEKS  MANUFAcnrRiNG  CoMPAinr,  Appellant,  vs.  Day 
and  another,  Kespondents. 

February  S— February  ^1,  1899, 

Estoppel:  Disclaimer  of  title  to  land:  Record. 

1  The  plaintiff  corporation,  being  the  owner  of  pine  lands,  was  applied 
to  by  defendants  to  fix  a  price  on  certain  tracts,  including  the 
tract  in  suit  It  gave  a  price  on  the  other  lands,  but  stated  pos- 
itively to  defendants  that  it  did  not  own  the  tract  in  suit  It  knew» 
at  the  time,  that  defendants  were  logging  all  the  pine  lands  they 
could  profitably  purchase  in  that  vicinity  and  were  constantly  in 
the  market  to  buy  such  lands,  and  that  one  K  claimed  to  own  the 
tract  in  question  under  a  tax  deed  and  had  offered  it  for  sale  to 
others.  Relying  on  plaintiff's  disclaimer,  defendants  bought  the 
tract  from  B,  Held,  that  plaintiff  was  estopped  from  asserting  its 
title  as  original  owner  of  the  tract,  even  though  it  believed,  when 
it  made  the  disclaimer,  that  K*s  tax  title  was  valid. 

2.  The  fact  that  the  state  of  the  title  was  apparent  from  the  record  did 
not  prevent  an  estoppel,  the  positive  disclaimer  by  plaintiff  having 
been  such  as  to  encourage  and  mislead  defendants  into  expenditure 
upon  the  bad  or  doubtful  titla  Ck)ve  v.  White,  20  Wis.  425,  and 
KiTigman  v.  Oraharriy  51  Wia  232,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  Chas.  V.  Babdeen,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  ejectment  for  eighty  acres  of  pine 
land,  with  damages  for  pine  timber  cut  and  removed  there- 
from by  the  defendants.  The  action  was  tried  by  the  courts 
trial  by  jury  being  waived.  There  was  little  dispute  as  to 
the  facts.  The  plaintiff  owns  considerable  pine  land  in  For- 
est county,  Wisconsin,  and  was  the  original  owner  of  the 
land  in  suit.  For  some  reason  the  plaintiff  failed  to  pay  the 
taxes  for  1884  upon  this  parcel  of  land,  but  did  pay  the  taxes 
for  the  succeeding  years,  until  1892.  One  Beyer,  of  Oconto, 
took  a  tax  deed  upon  the  land  for  the  tax  of  1884,  but  this 
tax  deed  was  void  by  reason  of  defects  in  the  proceedings, 
and,  through  the  failure  to  properly  enter  the  seal  upon  the 
record  in  the  register's  office,  the  defects  were  not  cured  by 
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the  statute  of  limitations.  The  defendants  purchased  the 
land  of  Beyer  in  October,  1894,  for  $1,600,  and  thereafter 
cut  and  removed  pine  timber  from  the  land  to  the  amount 
of  $1,477.56.  The  defendants,  by  answer,  alleged  that  the 
plaintiff,  before  they  purchased  of  Beyer,  and  knowing  that 
such  purchase  was  contemplated,  represented  to  the  defend- 
ants that  it  did  not  own  said  land,  and  that  the  defendants 
purchased  said  land  of  Beyer  relying  on  such  representation. 
The  court  found,  among  other  things,  the  facts  as  to  the 
original  ownership  of  the  land  by  the  plaintiff  and  the  issu- 
ance of  the  tax  deed  to  Beyer;  and,  further,  that  the  defend- 
ants have  been  engaged  for  ten  years  in  manufacturing  and 
selling  lumber  at  Khinelander,  and  in  cutting  and  hauling 
logs  near  that  city,  and  in  the  vicinity  of  Cavour,  Forest 
county,  and  during  all  that  time  have  been  in  the  market 
for  the  purchase  of  standing  pine  timber  in  that  region,  for 
use  in  their  said  busing,  which  facts  the  plaintiff  knew  after 
July  15, 1891;  that  from  July  15, 1891,  to  October,  1894,  the 
plaintiff  was  in  the  market  selling  standing  pine  timber  in 
the  vicinity  of  Cavour,  where  it  owned  large  tracts  of  tim- 
ber, and  was  offering  the  same  to  the  defendants,  including 
the  land  in  question;  that  the  plaintiff,  by  letter,  made  an 
offer  to  the  defendants,  July  15,  1891,  to  sell  a  large  quan- 
tity of  pine  land  in  this  vicinity,  including  the  eighty -acre 
tract  in  question,  and  that  during  1891  and  1892  there  was 
correspondence  between  the  parties  concerning  the  purchase 
and  sale  of  said  land,  and  also  other  lands  in  the  same  vicin- 
ity, but  that  none  of  the  list  were  sold,  owing  to  failure  to 
agree  upon  prices,  although  $3,000  worth  of  land  near  by  was 
sold ;  that  further  correspondence  took  place  between  the 
parties  during  1892  and  1893  with  regard  to  the  purchase  by 
the  defendants  of  timber  in  this  vicinity,  from  which  it 
clearly  appeared  that  the  defendants  were  desirous  of  buy- 
ing all  that  they  reasonably  could  buy  in  the  vicinity  of 
Cavour;  that  on  the  19th  of  April,  1894,  in  a  letter,  the  de- 
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fendants  again  asked  the  plaintifiF  about  the  Cavour  lands, 
meaning  those  described  in  the  list  of  July  15, 1891,  and  say: 
*^If  you  would  make  us  a  price  on  the  Cavour  lands  which 
would  allow  us  to  handle  it,  we  would  buy  it,  and  log  it  the 
coming  winter; "  that,  in  reply  to  this,  the  plaintiff  wrote, 
on  the  same  day,  that  it  still  owned  the  lands  in  the  list  of 
July  15th,  and  offered  to  sell  the  same  for  $15,500,  except 
that  at  the  foot  of  the  letter  there  was  the  following  sentence : 
"  The  east  half  of  the  southwest  quarter  of  section  27  we  do 
not  own."  This  is  the  description  of  the  land  in  controversy 
in  this  action.  Further  correspondence  was  had  between 
the  parties  after  this,  but  the  lands  were  not  bought,  and 
the  disclaimer  of  ownership  of  the  tract  in  question  in  this 
suit  was  never  withdrawn  or  afterwards  referred  to. 

The  court  further  found  that  in  the  fall  of  1892  the  plaint- 
iff knew  that  Beyer  was  offering  to  sell  the  tract  of  land  in 
question  to  one  Weed,  and  in  consequence  of  this  knowledge 
obtained  advice  as  to  the  validity  of  Beyer's  tax  title,  and 
was  advised  that  the  statute  of  limitations  had  run  upon  it 
and  made  it  a  good  title,  which  advice  the  plaintiff  accepted, 
and  made  the  disclaimer  of  title,  believing  such  to  be  the 
fact;  that  prior  to  April  19, 1894,  Beyer  offered  the  land  for 
sale  to  the  defendants,  and  the  defendants  purchased  it  of 
Beyer;  that  the  plaintiff's  disclaimer  of  ownership  was  delib- 
erately and  knowingly  made,  with  intent  that  it  should  be  be- 
lieved by  the  defendants  to  be  true  and  that  they  should  act 
accordingly,  and  that  said  disclaimer  was  reasonably  calcu- 
lated to  induce  a  person  of  ordinary  intelligence  and  pru- 
dence, in  the  defendants'  situation,  to  believe  it  to  be  true, 
and  to  act  thereon  without  further  inquiry,  and  to  purchase 
the  land  from  Beyer;  and  that  such  purchase  was  made  from 
Beyer  relying  upon  the  plaintiff's  disclaimer  as  true,  and 
believing  that  Beyer  was  the  true  owner;  and  that  the  de- 
fendants would  not  have  purchased  of  Beyer  but  for  said 
disclaimer  by  the  plaintiff  and  their  belief  in  its  truth. 
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Further  findings  were  made  as  to  the  amount  of  timber 
cut  by  the  defendants,  and  as  to  the  invalidity  of  the  tax 
deed,  and  the  court  concluded  that  the  plaintiff  was  estopped 
by  its  acts  to  deny  the  defendants'  ownership,  and  dismissed 
the  complaint;  whereupon  the  plaintiff  appealed. 

A,  W.  Shelton^  for  the  appellant,  to  the  point  that  the  rep- 
resentations made  in  this  case  do  not  constitute  an  estoppel, 
cited  Meisd  v.  Welles^  107  Mich.  453;  Picka/rd  v.  Sears^  6 
Adol.  &  El.  469;  Freeman  v.  Cooke^  2  Exch.  654;  KingmoTh 
V.  Oraham^  51  Wis.  232;  Brcmt  v.  Virginia  C.  db  L  Go.  93 
U.  S.  326;  Anderson  v.  Cohum,  27  Wis.  558;  Gove  v,  Whitey 
20  Wis.  425;  Proctor  v.  Putnam  M.  Go.  137  Mass.  159;  3 
Washb.  Eeal  Prop.  (4th  ed.),  80;  Brown  v.  Gohn,  95  Wis.  90. 

For  the  respondents  there  was  a  brief  by  H.  0.  Fa/irohildy 
of  counsel,  and  oral  argument  by  B.  L.  Pa/rker. 

WmsLow,  J.  The  only  question  in  the  case  is  whether 
the  facts  estop  the  plaintid  from  asserting  its  title  to  the 
land  in  question.  When,  in  April,  1894,  the  defendants  ap- 
plied to  plaintiff  to  fix  a  price  upon  the  Cavour  pine  lands, 
including  the  eighty  acres  in  controversy,  the  plaintiff,  after 
giving  a  price  upon  its  other  lands  in  that  vicinity,  stated 
positively  that  it  did  not  own  the  lands  in  suit.  It  is  clear 
that  the  plaintiff  then  knew  that  the  defendants  were  log- 
ging all  the 'pine  lands  they  could  profitably  purchase  in  that 
vicinity,  and  were  constantly  in  the  market  to  purchase  such 
lands,  and  that  Beyer,  claimed  to  own  this  eighty  acres  and 
had  offered  it  for  sale  to  others.  Had  it  appeared  that  the 
plaintiff  knew  that  the  defendants  were  negotiating  with 
Beyer  for  the  purchase  of  the  eighty,  or  were  about  to  ne- 
gotiate with  him,  we  apprehend  there  could  be  little  con- 
tention but  that  an  estoppel  would  take  place  if  the  defend- 
ants bought  of  Beyer  relying  on  the  disclaimer.  True,  the 
plaintiff  believed  its  statement  to  be  true,  and  hence  was  not 
guilty  of  intentional  deceit  or  of  making  a  knowingly  false 
statement;  but  the  disclaimer  would  have  been  one  delib- 
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erately  made,  with  intent  to  influence  the  act  of  another 
who  was  known  to  be  about  to  act  upon  the  truth  of  the 
representation,  and  the  making  of  such  a  statement,  even  in 
ignorance  of  its  falsity,  would  have  amounted  to  such  cul- 
pable negligence  as  would  be  the  equivalent  of  fraud.  Cole- 
man V.  Pearce^  26  Minn.  123;  Sendricka  v.  Kelly ^  64  Ala. 
388;  Mayer  v.  Erha/rdt^  88  111.  452;  EMigmcm  v,  Graham,  51 
Wis.  232;  leather  M.  Bam.h  v.  Morgan^  117  U.  S.  96;  2  Her- 
man, Estoppel,  §§  Y71,  772. 

But  it  is  said  in  the  present  case  that  the  disclaimer  was  not 
made  with  any  knowledge  that  the  defendants  proposed  to 
act  thereon,  and  hence  is  but  a  m^re  casual  statement,  which 
cannot  be  the  foundation  of  an  estoppel.  The  general  rule 
is  that  the  statement  relied  on  as  an  estoppel  must  be  made 
with  intent  that  it  be  acted  upon,  and  with  knowledge  that 
the  other  party  is  contemplating  such  action ;  but  it  by  no 
means  follows  that  the  intended  action  must  be  definitely 
and  positively  known  to  the  maker  of  the  statement.  If 
the  circumstances  are  such  that  a  reasonable  man,  under  the 
circumstances,  would  anticipate  that  it  was  to  be  acted  on, 
it  will  be  sufficient.  The  principle  is  well  expressed  in  A7n^- 
T/iOTi  V.  Graham,  supra,  in  the  following  words:  "  If  there  is 
a  positive  misrepresentation,  it  in  general  suffices  if  it  be 
made  either  with  the  intention  that  another  should  act  upon 
it,  or  with  knowledge  that  he  is  about  to  act,  or  under  such 
circumstances  that  a  reasonable  man  would  know  that  it 
would  be  acted  upon."  Herman  says  that  the  party  estopped 
must  have  "had  reasonable  ground  for  supposing  that  the 
person  whom  he  was  misleading  would  act  upon  what  he 
was  saying."    2  Herman,  Estoppel,  §  775. 

Under  the  circumstances  of  the  present  case,  it  seems  to 
us  clear  that  the  plaintiff  had  reasonable  ground  to  appre- 
hend that  the  defendants  would  purchase  the  land  of  Beyer, 
if  they  could  do  so,  after  the  disclaimer  of  title  was  made. 
Its  officers  knew  that  the  defendants  were  looking  for  such 
land  to  purchase,  and  that  Beyer,  and  no  one  else,  was  re- 
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cently  oflfering  this  parcel  for  sale.  A  very  small  degree  of 
business  sagacity  would  suggest  to  any  mind  the  probable 
result  of  these  conditions. 

It  is  said  that  the  state  of  the  title  was  apparent  from  the 
record,  and  was,  or  might  have  been,  as  well  known  to  the 
defendants  as  to  the  plaintiff,  and  hence  that  there  can  be  no 
estoppel;  and  reliance  is  placed  upon  Oave  v.  White^  20  Wis. 
425,  and  Kingman  v.  Graham^  Sfwpra,  The  first  of  the  cases 
involved  the  question  simply  as  to  whether  a  party  could  be 
estopped  by  oral  declarations  from  asserting  the  true  bound- 
ary of  land,  when  the  boundaries  were  clearly  set  forth  in 
the  deeds  which  the  party  claiming  the  estoppel  had  in  his 
possession.  The  second  is  a  case  where  mere  silence  was  as- 
serted as  a  ground  of  estoppel,  and  it  was  held  that,  where 
the  title  appears  of  ^record,  mere  silence  will  not  estop  the 
true  owner  from  asserting  his  title.  But,  in  the  same  case, 
the  case  of  Knouff  v.  Thompson^  16  Pa.  St.  357,  was  cited 
with  approval,  as  follows:  "The  party  who  has  placed  his 
written  title  on  record  has  given  the  notice  which  every  per- 
son is  bound  to  know  and  respect.  The  law  does  not  require 
him  to  go  further.  But,  if  he  speaks  or  acts,  it  must  be  con- 
sistent with  his  recorded  title.  The  law  distinguishes  be- 
tween silence  and  encouragement.  While  silence  may  be 
innocent  and  lawful,  to  encourage  and  mislead  another  into 
expenditure  on  a  bad  or  doubtful  title  would  be  a  positive 
fraud  that  should  bar  and  estop  the  party, —  the  author  of 
that  encouragement  and  deception, —  from  disturbing  the 
title  of  the  person  whom  he  misled,  by  any  claim  of  title  in 
himself."  The  application  of  this  principle  to  the  present 
case  is  so  plain  as  to  render  comment  unnecessary.  The 
judgment  of  the  court  below  was  right,  and  should  be  af- 
firmed. 

By  ihs  Cowrt. —  Judgment  aflfcmed. 

Babdeen,  J.,  took  no  part. 
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Gilbert,  Kespondent,  vs.  Pieb,  Appellant. 

February  S^Febnuiry  £1, 1899. 

Counties:  Estoppel:  Mistakes  of  officers:  Tax  titles:  Limitations:  Exemp- 
tions: Presumptions, 

1.  A  public  corporation  is  not  estopped  by  mere  mistakes  of  its  officers 

in  performing  their  official  duties  imposed  upon  them  by  law. 

2,  A  county  is  not  estopped  from  claiming  title  to  lands  which,  as  lands 

of  the  county,  were  exempt  from  taxation,  by  reason  of  the  acts  of 
officers  in  taxing  the  lands,  selling  them  for  the  taxes,  and  stating 
at  the  time  of  the  tax  sale  that  the  county  had  no  interest  in  the 
lands,  although  the  purchaser  relied  upon  such  statement  in  pur- 
chasing at  such  sale  and  thereafter  taking  a  tax  deed. 

8.  The  provision  of  sec.  1191,  R.  S.  1878.  that  the  comity  shall  be  the  ex- 
clusive purchaser  at  a  tax  sale  of  lands  upon  which  it  already  holds 
a  tax  certificate  does  not  prevent  the  statute  of  limitations  running 
in  favor  of  a  tax  deed  based  on  a  tax  sale  of  such  lands  to  a  differ- 
ent purchaser,  where  the  lands  were  not  exempt  from  the  taxes  for 
which  such  sale  was  mada 

4  Under  the  provision  of  sea  1191,  R.  S.  1878,  that  lands  shall  be  exempt 
from  taxation  when  a  tax  deed  shall  be  issued  to  a  county  and  it 
shall  hold  the  certificates  of  tax  sales  for  two  successive  years 
subsequent  to  the  sale  on  which  such  deed  shall  issue,  there  is  no 
presumption  that  the  county  to  which  a  deed  is  issued  holds  the 
certificates  of  such  other  sales,  although  the  section  provides  that 
the  county  shall  be  the  exclusive  purchaser  at  such  sales,  since  the 
former  owner  may  have  paid  the  taxes  for  those  years;  but  where 
the  lands  are  subsequently  taxed  and  sold  for  taxes  to  another  per- 
son the  presumption  i^,  rather,  that  the  lands  were  then  subject  to 
taxatioa 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Ohas.  Y.  Babdeen,  Circuit  Judge.    Reversed, 

Action  to  quiet  title  to  land,  involving  the  validity  of  a 
tax  deed  under  which  defendant  claimed  the  land.  The 
facts  are  stated  in  the  opinion. 

Ha/rriet  H,  Pier^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Brown  cfe  Pradt 
and  F,  E,  Bump^  and  oral  argument  by  NedL  Brown. 
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Mabshall,  J.  June  9, 1886,  Lincoln  county  in  due  form 
of  law  acquired  title  to  a  tract  of  land  by  tax  deed  based  on 
a  tax  sale  of  1883.  December  21, 1896,  the  county  by  quit- 
claim deed  conveyed  the  land  to  plaintiff.  There  was  no 
question  on  the  evidence  but  that  plaintiff  was  entitled  to 
recover  by  virtue  of  the  title  thus  acquired,  unless  defend- 
ant was  the  owner  of  the  land  under  a  tax  deed  made  to  her 
in  due  form  of  law,  based  on  a  tax  sale  of  the  land  for  taxes 
of  1889.  The  latter  tax  deed  plaintiff  contended  was  void 
because  the  lands  were  exempt  from  taxation  for  the  year 
1889,  being  county  land.  Defendant  answered  that  conten- 
tion by  saying  the  proof  was  insufficient  to  show  exemption 
from  taxation  under  the  statute,  and  further,  that  plaintiff 
possessed  under  his  quitclaim  deed  no  better  title  than  his 
grantor,  and  that  the  latter  was  estopped  from  claiming  title 
before  conveying  the  land  to  plaintiff  because  of  the  previous 
conveyance  to  defendant,  and  because  of  the  taxing  of  the 
land  in  1889,  the  sale  for  such  taxes,  and  representations 
made  by  the  county  treasurer  at  the  time  of  the  tax  sale 
that  the  county  had  no  interest  in  the  land,  upon  which  de- 
fendant relied  in  purchasing  at  such  sale  and  thereafter  tak- 
ing the  tax  deed. 

The  rule  is  well  settled  that  a  public  corporation  is  not 
estopped  by  acts  of  its  officers  and  agents  in  excess  of  their 
powers;  nor  by  omissions  or  mistakes  of  officers  in  perform- 
ing duties  specifically  enjoined  upon  them  by  law,  as  distin- 
guished from  duties  imposed  upon  the  corporation  itself. 
Every  person  in  dealing  with  an  officer  of  a  corporation  is 
presumed  to  know  the  extent  of  his  powers  and  the  capacity 
in  which  he  acts  in  the  particular  case. 

Numerous  instances  may  be  found,  some  of  which  are 
cited  in  the  brief  of  appellant's  counsel,  where  a  public  cor- 
poration has  been  held  estopped  by  its  corporate  acts  irreg- 
ularly performed,  as  by  so  issuing  corporate  bonds.  In- 
stances where  corporations  have  been  held  bound  by  mere 
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mistakes  of  officers  in  performing  their  statutory  duties  are 
contrary  to  the  settled  law.  Adams  Co.  v.  B,  dk  M,  R.  Go, 
39  Iowa,  507,  is  such  an  instance.  It  is  relied  upon  by  ap- 
pellant's counsel.  It  will  be  seen  by  reference  to  Adams 
Co.  V.  B.  cS:  M.  R.  Co,  55  Iowa,  94,  that  the  Iowa  court  rec- 
ognized the  rule  established  there  by  early  decisions  to  bo 
contrary  to  the  general  rule  on  the  subject.  Such  general 
rule,  that  the  corporation  is  not  bound  or  estopped  by  the 
mere  mistakes  of  its  officers  in  performing  their  official  du- 
ties, will  be  found  stated,  and  supported  by  numerous  au- 
thorities, in  Throop,  Pub.  Oflf.  §§  551,  593.  The  following 
cases  in  this  court  are  to  the  same  effect:  Hoffmam,  v,  Chip- 
pewa Co.  77  Wis.  214;  Cody  v.  Bailey ^  95  Wis.  370;  Smith 
V.  Barron  Co.  44  Wis.  686. 

It  is  clear  that  the  levy  of  taxes  upon  the  land  while  it 
was  exempt,  if  such  were  the  fact,  the  return  of  the  land 
delinquent  for  the  nonpayment  of  such  taxes,  the  sale  that 
followed  and  statement  made  at  the  time  of  such  sale,  and 
the  making  of  the  tax  deed,  were  all  mistakes,  if  mistakes 
at  all,  of  the  officers  of  the  town  where  the  land  is  situated 
and  officers  of  the  county  in  the  performance  of  their  offi- 
cial duties  imposed  upon  them  by  law, —  not  corporate  acts 
strictly  so  called.  Hence  the  county  was  not  estopped  or 
affected  in  any  way  thereby.  In  contemplation  of  law,  the 
defendant  acted  from  first  to  last  with  full  knowledge  of 
the  whole  situation,  and  therefore  has  no  reason  to  com- 
plain. 

Was  the  land  subject  to  taxes  for  the  year  1889?  That  is 
the  remaining  question.  By  sees.  1034, 1038,  and  1191,  R  S. 
1878,  it  was  not  so  subject  to  taxation  if  the  county  then 
held,  in  addition  to  its  tax  title  based  on  the  sale  of  1883, 
two  tax  certificates  of  sale  unredeemed  for  two  years  sub- 
sequent to  such  sale.  We  are  unable  to  find  evidence  in  the 
record  to  satisfy  that  call  of  the  statute;  neither  does  it  ap- 
pear that  the  conclusion  of  the  learned  trial  court  as  to  ex- 
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emption  from  taxation  was  based  on  that  as  one  of  the 
statutory  requirements.  It  was  found  that  the  county  held 
a  tax  deed,  and  that  was  the  sole  circumstance  upon  which 
exemption  from  taxation  was  found.  The  other  requisite — 
ownership  of  two  tax  certificates  unredeemed  for  two  suc- 
cessive years  subsequent  to  the  sale  upon  which  the  tax  deed 
was  issued — was  overlooked,  as  appears. 

But  it  is  said  by  plaintiff  that  by  sec.  1191  the  county, 
only,  was  entitled  to  purchase  the  land  at  a  tax  sale  thereof 
upon  which  it  already  had  a  tax  certificate,  hence  the  sale 
to  defendant  was  void.  That  maybe  admitted;  but  still 
she  did  purchase  at  the  sale,  took  the  tax  certificate,  and 
thereafter  obtained  a  tax  deed  in  favor  of  which  the  stat- 
utes of  limitation  were  set  in  operation.  Such  statutes  were 
properly  pleaded  and  insisted  upon,  and  were  effectual  to 
bar  the  claim  of  the  plaintiff  in  the  absence  of  a  showing 
that  the  lands  were  in  fact  not  subject  to  taxation  for  the 
taxes  upon  which  defendant's  deed  was  based. 

It  is  suggested  that,  as  the  lands  were  subjected  to  taxa- 
tion for  the  two  years  after  that  on  which  the  county  tax 
deed  was  based,  and  the  county  only  was  entitled  to  pur- 
chase at  a  tax  sale  for  such  taxes,  it  should  be  presumed  that 
it  became  the  purchaser  and  was  in  fact  the  owner  of  two 
certificates  of  sale  required  by  the  exemption  provision  of 
the  statute.  The  difficulty  with  that  logic  is  that  it  leaves 
out  a  very  important  premise, —  the  fact  that  the  former 
owner  may  have  paid  the  taxes  for  subsequent  years.  When 
that  is  considered,  so  as  to  make  the  premises  complete,  all 
room  for  the  presumption  suggested  disappears.  If  any  pre- 
sumption, then,  is  ^o  be  indulged  in,  it  would  seem  to  be 
against  the  ownership  of  the  two  certificates  required  to  sat- 
isfy the  exemption  provision,  because  sec.  1191  requires  the 
county  clerk  annually  to  furnish  the  assessor  of  each  town 
in  his  county  a  list  of  the  lands  in  such  town  exempt  under 
such  section,  in  order  to  prevent  an  improper  levy  of  taxes 
Vol.102— 22 
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thereon.  Presuming  that  such  duty  was  performed,  and  cor- 
rectly, and  that  the  officers  of  the  town  properly  paid  atten- 
tion to  it,  the  land  was  subject  to  taxation  for  1889,  and  the 
difficulty  arose  solely  by  reason  of  the  county  treasurer's  per- 
mitting the  defendant  to  become  the  purchaser  instead  of 
bidding  the  land  in  for  the  county. 

It  follows  that  the  decision  of  the  trial  court,  that  defend- 
ant's deed  was  void  because  the  land  was  exempt  from  taxa- 
tion in  1889,  cannot  be  sustained.  Inasmuch,  however,  as 
the  ownership  of  tax  certificates,  so  as  to  render  the  land 
exempt  from  taxation,  on  which  the  case  turns  here,  does 
not  appear  to  have  occurred  to  the  trial  court  or  been  pre- 
sented to  him,  but  suggested  here  for  the  first  time,  it  is  con- 
sidered there  should  be  a  new  trial  on  that  one  subject. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  rehearing  on  the  single 
question  of  whether  the  county,  in  1889,  was  the  owner  of 
two  certificates  of  sale  unredeemed  on  the  land  for  two  suc- 
cessive years  subsequent  to  the  date  of  the  sale  on  which  the 
county  tax  deed  was  based ;  and  if  that  fact  be  found  in 
plaintiff's  favor,  to  render  judgment  against  the  defendant 
according  to  the  prayer  of  the  complaint;  otherwise,  in  favor 
of  the  defendant. 

Bardeen,  J.,  took  no  part. 


PiEB,  Respondent,  vs.  Oneida  Countt,  Appellant. 

February  S — February  21, 1899, 

Statutes:  Aviendment  and  repeal:  Invalid  tax  certificates:  Refund:  Di- 
visum  of  county:  Severance  of  claims  on  certificates  and  deeds, 

1.  Rightful  claims  for  refund  upon  Invalid  tax  certificates  under  sec. 
1184,  R  S.  1878,  upon  which  suit  had  been  brought  prior  to  the  en- 
actment of  ch.  315,  Laws  of  1897,  were  not  defeated  by  the  latter 
act,  although  the  invalidity  was  by  reason  of  irregularities  not 
affecting  the  groimdwork  of  the  tazea 
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2.  The  fact  that  lands  oovered  by  invalid  tax  certificates  had,  prior  to 
the  application  for  a  refund,  passed  out  of  the  limits  and  jurisdic- 
tion of  the  county  which  issued  such  certificates,  does  not  release 
such  county  from  the  obligation  to  make  the  refund. 

Z.  The  holder  of  invalid  tax  certificates  held,  also,  tax  deeds  on  the 
same  lands  based  on  prior  salea  Such  deeds  were  invalid  and  were 
surrendered  for  cancellation.  All  the  claims  for  refund  on  such 
certificates  and  deeds  were  brought  to  the  circtiit  court  at  the  same 
time  by  apx)eal  from  the  coimty  board,  but,  by  the  consolidation  of 
various  different  claims  pursuant  to  stipulation  of  the  parties  and 
order  of  the  court>  the  claim  upon  the  certificates  in  question  be- 
came separated  from  the  claim  on  the  deeds  on  the  same  land. 
Held,  that  such  severance  should  not,  imder  the  circumstances,  de- 
feat a  recovery  upon  the  certificates. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  Chas.  Y.  Babdeen,  Circuit  Judge.    Aff/rmed. 

Plaintiff,  in  May,  1895,  duly  surrendered,  for  refund,  tax 
certificates  upon  sales  for  taxes  for  the  years  1889  to  1892, 
on  certain  lands  in  Oneida  county,  which  certificates  were 
invalid  for  various  reasons  not  affecting  the  groundwork  of 
the  taxes.  Her  claims  being  disallowed,  she  appealed  to 
the  circuit  court.  She  also  had  sundry  other  claims  upon 
invalid  tax  deeds  and  certificates,  which  were  presented  to, 
and  disallowed  by,  the  county  board,  and  appealed  to  the 
circuit  court  at  the  same  time  with  those  involved  in  this 
action,  amongst  others  being  claims  upon  two  tax  deeds,  one 
issued  in  1892  upon  the  sale  of  the  year  1889,  and  the  other 
issued  in  September,  1893,  based  upon  tax  sale  of  1890, 
which  deeds  covered  some  of  the  same  lands  included  in  the 
certificates  involved  in  this  action.  The  court  found  that 
both  of  said  deeds  were  invalid.  The  lands  here  involved 
are  within  the  territory  which,  by  ch.  150,  Laws  of  1893, 
taking  effect  April  15,  1893,  was  included  in  the  county  of 
Vilas.  The  circuit  court  rendered  judgment  for  the  plaintiff 
for  the  refund  of  the  various  taxes  covered  by  the  certificates 
involved,  from  which  judgment  the  defendant  appeals. 

Scmi  S.  Miller^  for  the  appellant. 

Harriet  H.  Pier^  for  the  respondent. 
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Dodge,  J.  The  defendant  concedes  the  invalidity  of  all 
these  certificates,  and  the  presentation  and  disallowance  of 
the  claims  thereon  by  the  county  board,  but  objects  to  the 
judgment  on  three  grounds:  First,  that  by  ch.  215,  Laws  of 
1897,  sec.  1184,  R.  S.  1878,  authorizing  the  refunding  of 
money  paid  upon  invalid  tax  certificates,  was  so  limited  as 
to  exclude  this  cause  of  action,  the  invalidity  in  these  certifi- 
cates being  by  reason  of  mistake  or  irregularity  not  affect- 
ing the  groundwork  of  the  tax;  second,  that  the  lands 
involved  were  in  the  county  of  Vilas,  so  that  the  county  of 
Oneida  could  not  reach  them  to  reassess  these  taxes  thereon 
at  the  time  plaintiff's  claims  were  presented;  and,  third,  for 
the  reason  that  it  appeared  that  plaintiff  held  tax  deeds  to 
certain  of  the  lands  covered  by  these  certificates,  so  that  the 
purchase  of  the  certificates  ought  to  be  deemed  merely  a 
payment  of  the  tax,  and  refundable  only  in  case  of  a  sur- 
render and  cancellation  of  the  deeds,  and  in  connection 
therewith,  as  subsequent  taxes. 

1.  Ch.  215,  Laws  of  1897,  cannot  be  held  to  exclude  any 
rightful  claims  for  refund  upon  invalid  certificates  existing 
at  the  time  of  its  passage.  Its  language  is  entirely  consist- 
ent with  only  a  prospective  effect,  and  it  cannot  be  con- 
strued to  be  retroactive,  in  the  absence  of  clear  and  express 
provision.  Boorman  v.  Juneau  Co.  76  Wis.  550,  554.  Es- 
pecially, in  view  of  the  provisions  of  sec.  4974,  it  cannot  be 
held  that  the  act  of  1897  could  be  effective  to  repeal  sec. 
1184,  as  to  the  liability  of  the  county  theretofore  existing, 
and  upon  which  suit  had  already  been  brought  before  the 
enactment  of  the  repeal. 

2.  The  fact  that  the  lands  covered  by  the  certificates  in 
question  had,  prior  to  the  application  for  a  refund,  passed  out 
of  the  limits  and  jurisdiction  of  Oneida  county,  cannot  defeat 
the  plaintiff's  right  to  recover.  It  was  to  Oneida  county  that 
the  money  had  been  paid ;  it  was  Oneida  county  which  had 
contracted  to  make  the  plaintiff  a  good  tax  title,  from  the 
breach  of  which  contract  the  duty  to  refund  results  {Pier  v. 
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Oneida  Co.  93  Wis.  463);  and  it  is  clearly  the  county  board 
of  the  same  county  which  issued  the  certificates  which,  by 
sec.  1184,  is  authorized  and  required  to  cancel  the  same  and 
refund  the  money.  Whether  or  not  that  countj'^  board  has 
been  prevented  from  exercising  the  power  of  reassessment, 
under  sec.  1186,  by  a  transference  of  the  lands  from  its 
jurisdiction,  is  a  question  which  cannot  concern  the  plaintiff. 
3.  The  contention  of  the  defendant  that,  because  the  plaint- 
iff holds  tax  deeds  based  on  taxes  prior  to  those  for  which 
she  holds  some  of  the  certificates,  her  purchase  of  the  certifi- 
cates should  be  deemed  to  be  a  payment  of  the  taxes,  is  met 
by  the  fact,  found  in  this  case,  that  those  deeds  are  invalid 
and  have  been  surrendered  for  cancellation,  so  that  the  plaint- 
iff is  entitled  to  refund,  not  only  of  the  taxes  on  which  said 
deeds  were  issued,  but  all  subsequent  taxes.  Doubtless,  as 
defendant  contends,  the  regular  and  proper  proceeding  con- 
templated by  sec.  1184  is  that  where  a  deed,  held  by  a  party 
who  has  paid  subsequent  taxes,  is  canceled,  the  entire  amount 
of  the  refund  on  that  property  should  be  ascertained  and 
paid  upon  the  surrender  of  the  tax  deed ;  but  in  this  case  all 
of  these  claims  were  brought  to  the  circuit  court  at  the  same 
time,  and  various  different  claims  were  consolidated  by  stipu- 
lation of  the  parties  and  order  of  the  court,  whereby,  appar- 
ently, the  claim  upon  the  certificates  here  involved  became 
separated  from  the  claim  upon  the  deeds  to  the  same  land. 
All  of  said  cases  being  before  the  same  court,  this  method  of 
consolidation  having  been  by  stipulation,  and  there  being 
no  exception  thereto,  the  plaintiff  should  not  thereby  be  pre- 
vented from  recovering  all  to  which  she  is  entitled.  No 
possible  injury  can  result  to  the  defendant  from  the  recov- 
ery by  the  plaintiff  upon  these  certificates  in  this  action  and 
upon  the  deeds  in  another.  Our  holding  upon  this  question 
should  not  be  understood  as  generally  authorizing  a  sever- 
ance between  the  deed  and  subsequent  certificates  upon  the 
same  property  in  claims  for  refund,  but  is  applied  only  to 
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tb^  peculiar  and  unusual  situation  here,  where  the  separation 
has  been  made  by  the  consent  of  both  parties  and  the  court, 
for  convenience  in  trial  and  consideration  of  certain  ques- 
tions presented. 
By  the  Court — Judgment  affirmed. 

Babdeen,  J.,  took  no  part. 


Menz,  Respondent,  vs.  Beebe,  Appellant,  and  another,  Re- 
spondent. 

November  se,  1898 — March  U,  1899. 

(1,  2)  Appeal:  Review:  Findings  of  fact  (6,  7)  Reversal  for  mistake  not 
brought  to  attention  of  trial  court:  Modification  and  ajflrmance 
of  judgment  (3,  4)  Fraud:  Rescission  of  contract:  Accounting  by 
wrongdoer.    (5,  6)  Costs:  Discretion. 

1.  On  appeal  from  a  judgment  in  an  action  tried  by  the  circuit  court 

without  a  jury,  on  exceptions  to  the  findings  of  fact  the  evidence 
wiU  be  examined  in  respect  to  whether  it  sustains  such  findings, 
but  error  is  presumed  against,  and  unless  clearly  shown  the  decis- 
ion of  the  trial  court  will  not  be  disturbed. 

2.  Under  the  foregoing  rule  all  fair  doubts  are  to  be  resolved  in  favor 

of  the  decision  rendered  below;  and  the  distance  between  clear 
preponderance  of  evidence  on  one  side  of  a  controversy  and  pre- 
ix)nderance  on  the  other  is  so  great  that  the  decision  below  on  a 
question  of  fact  is  not  easily  or  frequently  disturbed. 

8.  When  a  person  falsely'  represents  the  character  or  value  of  property 
for  the  purpose  of  inducing  another  to  part  with  the  same  by  a  sale 
or  exchange  for  other  property  owned  by  him,  and  relying  thereon 
such  other  makes  the  sale  or  exchange,  he  may  rescind  the  trans- 
action within  a  reasonable  time  after  discovering  the  fraud,  by 
returning  or  offering  to  return  what  he  received,  and  compel  a 
restoration  to  his  former  situation. 

4  In  case  of  a  rescission  of  a  fraudulent  transaction  as  stated,  the  fraud- 
ulent vendee  becomes  a  trustee  for  his  vendor  and  liable  to  account 
for  all  property  received  from  him;  and  in  case  he  is  unable  to 
restore  all  the  property,  then  to  account  for  the  value,  when  ol>- 
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tained,  of  that  which  he  cannot  restore,  with  interest;  or  if  he  has 
sold  it  for  more  than  its  fair  value,  then  to  account  for  the  amount 
so  received,  with  interest,  the  rule  being  that  the  fraudulent  vendee 
has  no  right  to  profit  by  his  fraud. 

5.  Though  costs  in  an  equity  case  are  in  the  discretion  of  the  court,  that 

means  a  legal  discretion  —  not  mere  arbitrary  judicial  will;  and 
unless  a  person  has  been  called  into  court  by  another  or  prejudiced 
by  him  in  some  way  in  the  action,  there  is  nothing  for  the  discre- 
tion of  the  court  to  act  upon  in  mulcting  such  other  in  costs. 

6.  A  person  is  not  entitled  to  a  reversal  or  costs  on  appeal  because  of  a 

plain  error  against  him  in  the  allowance  of  a  small  amount  of  in- 
terest, where  the  error  is  so  plain  that  it  could  readily  have  been 
corrected  by  an  application  in  the  court  below  and  no  such  appli- 
cation was  made. 

7.  A  judgment  in  an  equity  case  may  be  modified  on  appeal  and  affirmed 

as  modified. 
[Syllabus  by  MarshalTj,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebecker,  Circuit  Judge.  Modified  amd  af- 
firmed in  part;  reversed  in  part. 

This  action  was  brought  to  rescind  an  exchange  of  real 
estate  made  between  plaintiff  and  defendant  Beebe^  on  the 
ground  of  fraud,  and  for  appropriate  relief  restoring  plaint- 
iff to  his  former  situation.  Defendant  Bohn  was  made  de- 
fendant as  a  purchaser  from  Beebe^  with  notice  of  the  fraud 
complained  of.  He  answered  denying  bad  faith  on  his  part 
and  claiming  to  be  a  lona  fide  purchaser.  Beebe  answered, 
and  the  issues  of  fact  raised  by  the  pleadings  were  decided 
by  the  court  substantially  as  follows: 

Plaintiff  was  the  owner  of  120  acres  of  land  known  as  the 
Sun  Prairie  farm,  and  certain  other  real  estate,  and  some 
personal  property  described  in  the  complaint,  situated  in 
Dane  county,  Wisconsin,  the  real  estate  being  worth  $5,600, 
incumbered  for  $2,950,  and  the  personal  property  being 
worth  $1,093.55.  Defendant  Beebe  owned  a  tract  of  land 
in  the  state  of  Tennessee  consisting  of  about  323  acres,  worth 
$646.     Plaintiff  was  an  uneducated  man,  Aveak  in  mind  and 
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body,  his  condition  being  such  that  at  intervals  he  had  the 
appearance  of  being  confused  and  unable  to  comprehend  the 
relation  of  things.  He  was  a  simple-minded  man,  of  con- 
fiding disposition,  and  was  weak  in  mind  and  body^  as  stated, 
during  all  the  times  mentioned  in  the  findings.  October  5, 
1893,  while  plaintiff  and  Beebe  were  circumstanced,  and  the 
conditions  existed,  as  stated,  the  latter,  for  the  purpose  of 
inducing  the  former,  who  knew  nothing  of  the  facts,  to  trade 
the  Dane  county  property  for  the  Tennessee  property  and 
$200,  knowingly  and  falsely  represented  that  the  latter  was 
heavily  timbered,  valuable  for  farming,  and  worth  from  $15 
to  $20  per  acre.  Upon  the  faith  of  such  representations, 
and  not  otherwise,  plaintiff  agreed  to  make  the  "exchange  as 
proposed  by  Beele^  and  accordingly,  on  that  day,  proper 
instruments  were  duly  executed ;  those  transferring  the  Dane 
county  property  to  Beebe  were  duly  delivered  and  properly 
recorded.  Thereafter  the  parties  together  visited  Tennes- 
see, and  there,  on  the  13th  day  of  October,  1894,  plaintiff 
still  having  no  personal  knowledge  of  Beehe^s  property,  but 
relying  on  his  representations  as  to  its  value  and  character, 
and  not  otherwise,  accepted  the  deed  thereof,  and  there- 
after caused  the  same  to  be  properly  recorded. 

The  representations  made  by  Beebe  as  stated  were  false, 
there  being  very  little  timber  on  the  land,  and  none  of  value, 
and  the  land  being  unfit  for  cultivation  and  not  worth  to 
exceed  two  dollars  per  acre.  Plaintiff  did  not  comprehend 
how  he  had  been  deceived  and  defrauded  by  Beebe  till 
shortly  before  the  commencement  of  this  action,  and  upon 
his  understanding  the  situation  in  that  regard  he  demanded 
a  rescission  of  the  whole  transaction,  offering  at  the  same 
time  to  fully  restore  Beebe  to  his  former  situation.  Beebe 
paid  the  incumbrances  on  the  Dane  county  land,  mortgaged 
the  farm  for  $3,000,  and  contracted  in  writing  to  sell  the 
same  to  defendant  Bohn  for  $6,000,  $500  of  which  was  paid 
down  and  the  balance  in  fifteen  years  absolutely,  the  net 
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receipts  of  the  farm,  in  the  meantime,  to  be  applied  annually 
on  the  purchase  money,  and  the  deferred  payments  to  bear 
interest  at  the  rate  of  six  per  cent,  per  annum  payable  an- 
nually. Bohn  acted  in  good  faith,  without  notice  of  any 
wrong  to  plaintiff  in  his  transaction  with  Beebe.  Beebe  re- 
ceived on  the  land  contract  before  this  action  was  com- 
menced, in  addition  to  the  down  payment  of  $500,  two 
instalments  of  interest  of  $330  each,  and  after  the  action 
was  commenced,  upon  a  third  instalment  of  interest  falling 
due,  Boh/n  deposited  it  in  the  Deerfield  Bank  for  the  use  of 
whomsoever  the  court  in  the  action  should  decide  was  enti- 
tled thereto. 

On  the  facts  above  stated  the  trial  court  decided  that 
plaintiflf  was  entitled  to  a  rescission  of  the  land  trade,  to 
have  all  the  instruments  made  to  effect  such  trade  adjudged 
void,  saving  only  the  rights  of  Bohn  and  the  mortgagee,  the 
judgment  to  be  so  framed  as  to  divest  and  revest  the  titles 
accordingly,  to  judgment  against  Beebe  for  $1,093.55  worth 
of  personal  property  received  by  him  of  plaintiflf  and  $1,160 
received  on  the  Bohn,  contract,  less  $200  received  by  plaint- 
iflf on  the  land  trade,  making  in  all  $2,053.55,  and  in  addi- 
tion thereto  interest  on  the  sums  mentioned  from  the  time 
Beebe  received  the  same,  and  to  judgment  awarding  plaintiflf 
the  special  deposit  of  $330,  and  costs  against  Beebe,  The 
court  further  decided  that  Bohi  should  recover  costs  against 
Beebe,  Exceptions  were  filed  to  the  court's  findings  and 
conclusions.  Judgment  was  rendered  in  all  respects  accord- 
ing to  the  foregoing,  from  which  Beebe  appealed. 

For  the  appellant  there  were  briefs  by  Bushnell  &  Eally 
and  oral  argument  by  A,  JR.  Bvshnell  and  K  W.  Hall. 

Geo,  W,  Bird  an^l  Henry  T,  Ames,  for  the  respondent  Me7i2. 

Herman  Pfund,  for  the  respondent  Bohn. 

The  following  opinion  was  filed  December  16,  ISOS: 

Marshall,  J.  There  is  no  question  of  law  presented  for 
consideration  in  this  case.    No  claim  is  made  but  that  the 
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findings  of  fact  support  the  conclusions  of  law,  and,  in  the 
main,  that  the  conclusions  of  law  support  the  judgment,  the 
only  contention  as  regards  the  last  proposition  being  that 
some  errors  were  made  in  the  accounting  between  appellant 
and  plaintiff,  and  that  costs  should  not  have  been  awarded 
to  Bohn  against  appellant.  From  this  statement  of  the  sit- 
uation it  will  be  seen  that  the  burden  of  appellant's  argu- 
ment is  to  show  that  the  trial  court  should  have  found  dif- 
ferently on  the  facts,  and  to  that  end  the  learned  counsel 
for  appellant  have,  at  great  labor,  prepared  and  presented 
here  a  printed  book  of  324  pages,  which  has  been  examined 
with  all  the  care  that  should  be  bestowed  upon  the  case  in 
order  to  properly  review  so  much  material  and  determine 
where  the  truth  lies,  without  being  able  to  discover  with 
clearness  wherein  the  learned  trial  court  erred  as  to  the 
facts. 

It  should  not  be  forgotten  that  this  court  does  not  try 
causes  de  novo  in  the  strict  sense  of  the  term,  even  where 
they  were  tried  below  without  a  jury;  that  the  evidence  is 
not  examined  and  weighed  with  the  degree  of  exactness  re- 
quired in  trying  a  case  originally.  While  it  is  true  that  on 
an  appeal  in  an  equity  case,  or  one  tried  by  the  court  with- 
out a  jury,  the  evidence  is  to  be  examined  and  weighed, 
where  errors  are  properly  assigned  on  proper  exceptions,  at 
the  same  time  error  ts  presumed  against,  and  the  findings 
cannot  be  disturbed  unless  clearly  against  the  preponder- 
ance of  the  evidence.  StanhiZber  v.  OrcuoeSy  97  Wis.  515; 
Clausen  v.  Hale^  96  Wis.  100;  Momaen  v,  PlcmkintoUy  96 
Wis.  166;  Magee  v.  Miss.  R.  Z.  Co.  95  Wis.  377.  It  seems 
a  work  of  supererogation  to  call  attention  to  a  rule  that  has 
so  long  been  given  the  significance  that  attends  its  reitera- 
tion in  opinions  filed  at  nearly  every  sitting  of  the  court  for 
many  years.  We  repeat  what  was  said  quite  recently, —  such 
rule  does  not  appear  to  be  appreciated  by  many  even  who 
are  learned  and  Avorthily  eminent  in  their  profession.  That 
great  earnestness  to  serve  clients,  and  long-continued  men- 
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tal  effort  to  see  a  proposition  in  a  particular  way,  should  bias 
the  mind  and  render  diflBcult  the  duty  of  facing  the  record 
as  it  is  and  seeing  things  from  the  standpoint  of  impartial- 
ity necessary  to  determine  with  some  degree  of  certainty 
the  probable  result  of  subjecting  the  record  to  the  test  of 
impartial  judicial  examination  under  the  rules  governing  it 
in  an  appellate  court,  is  most  natural.  To  do  that  it  must 
not  be  lost  sight  of  that  there  is  a  wide  range  between  clear 
preponderance  of  evidence  on  one  side  of  a  controversy  and 
preponderance  on  the  other;  that  it  is  so  wide  that  when 
all  fair  doubts  are  resolved  in  favor  of  the  facts  as  deter- 
mined by  the  trial  court,  necessarily  the  cases  are  few  where 
this  court  can  properly  disturb  such  determination. 

We  do  not  deem  it  advisable  to  quote  here  the  evidence 
from  the  record  which  influences  us  to  the  conclusion  we 
have  reached.  It  is  very  voluminous.  We  could  not  quote 
from  it  at  all  with  any  satisfaction  without  greatly  burden- 
ing the  opinion  with  matter  that  would  be  of  no  benefit  in 
future  cases.  To  our  minds  the  evidence  is  ample  to  sustain 
the  decision  of  the  learned  circuit  court,  that  plaintiff  was 
a  weak,  simple-minded  man;  that  Beehe  was  right  the  re- 
verse; that  he  secured  the  confidence  of  plaintiff  and  falsely 
represented  the  Tennessee  land  both  as  to  character  and 
value  in  order  to  secure  therefor,  from  plaintiff,  some  over 
$3,000  in  value  of  property,  for  property  worth  between 
$800  and  $900 ;  that  the  scheme,  without  fault  on  plaintiff's 
part,  succeeded,  and  that  plaintiff  commenced  this  action  to 
avoid  the  transaction  within  a  very  short  time  after  he  com- 
prehended the  fraud  that  had  been  perpetrated  upon  him. 
The  case  is  complete  on  the  facts  found,  and  the  evidence 
to  sustain  such  facts  appears  to  be  very  strong  and  con- 
vincing. 

It  is  contended  that  the  relief  granted  is  excessive,  but 
the  reason  assigned  for  such  contention  shows,  as  the  fact 
is,  that  the  decree  only  required  the  appellant  to  restore 


Digitized  by 


Google 


348  SUPEEME  COURT  OF  WISCONSIN.         [102 

Menz  vs.  Beebe  and  another. 

what  he  obtained  from  plaintiff  so  far  as  it  was  in  his  power 
to  do  so,  and  to  respond  in  mpney  for  such  portion  of  the 
property  obtained  from  plaintiff  as  he  was  unable  to  restore. 
The  title  to  the  Sun  Prairie  farm  was  revested  in  plaintiff 
subject  to  the  contract  with  Bohn^  and  appellant  was  re- 
quired to  pay  to  plaintiff  the  sums  he  had  received  on  such 
contract  with  interest.    He  was  also  required  to  restore  the 
personal  property  by  paying  to  plaintiff  the  value  of  it  at 
the  time  the  trade  was  made,  less  the  |200  plaintiff  then 
received,  with  interest.    No  account  was  made  of  interest 
and  taxes  paid  by  Beehe  on  the  one  side,  or  the  use  of  the 
Dane  county  land  on  the  other,  which  fairly  offset  each 
other.    That  appears  to  be  in  exact  accordance  with  the  re- 
peated decisions  of  this  court  heretofore  made,  as  is  well  said 
by  counsel  for  respondent.     Cole  v.  Oetzmger^  96  Wis.  559; 
Swihart  v.  Hwrless^  93  Wis.  211 ;  Porter  v.  Beaitie,  88  Wis. 
22.    The  rule  is  elementary  that  a  court  of  equity,  having 
jurisdiction  to  rescind  a  sale  of  property  on  the  ground  of 
fraud,  and  to  restore  the  parties  to  their  former  situation, 
may,  where  such  restitution  cannot  be  accomplished  by  rea- 
son of  the  defendant's  conduct,  so  shape  the  decree  as  to 
require  him  to  make  compensation  in  money  in  lieu  thereof, 
and  that  compensation  may  reach  so  far  as  to  include  the 
value  of  all  property  that  cannot  be  restored,  or  that  which 
the  wrongdoer  may  have  received  therefor,  with  interest. 
If  it  appears  that  he  received  more  for  the  property  than  it 
was  worth  when  obtained  by  him  from  the  injured  party, 
the  whole  amount  must  yet  be  considered  as  belonging  to 
the  injured  party.    The  wrongdoer  cannot  rightfully  obtain 
any  benefit  from  his  wrongful  conduct.    Milwaukee  Co.  v* 
Jlackett,  21  Wis.  613. 

The  transaction  in  this  case  having  been  rescinded,  the 
wrongdoer  immediately  became  a  trustee  for  plaintiff  of  all 
of  the  property  the  latter  conveyed  to  the  former,  and  lia- 
ble to  account  therefor  in  specie  so  far  as  possible,  and  for 
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the  proceeds  of  such  as  had  been  disposed  of  in  the  mean- 
time, or  the  reasonable  value  of  such  property  if  placed  be- 
yond the  reach  for  less  than  its  fair  market  value.  And  in 
addition  interest  may  properly  be  added.  The  judgment 
in  this  case  was  framed  on  the  lines  indicated,  and  is  right, 
tested  by  principles  so  well  established  as  not  to  require  ex- 
tended discussion  to  show  either  their  existence  or  their  ap- 
plicability to  the  facts. 

On  the  subject  of  whether  the  trial  court  was  right  in 
rendering  judgment  for  costs  against  appellant  in  favor  of 
BoJm^  the  former  must  prevail.  True,  costs  may  be  allowed 
in  a  case  like  this  in  the  discretion  of  the  court  (Stats.  1898, 
sec.  2918),  but,  as  said  in  Spmgler  y.  HaJm^  95  Wis.  472,  the 
discretion  mentioned  means  something  more  than  mere  ar- 
bitrary judicial  wilL  In  some  way  it  must  appear  that  the 
person  awarded  costs  has  been  called  into  court,  or  put  to 
expense,  or  prejudiced  in  the  action  by  the  act  of  another 
against  whom  the  costs  are  awarded,  else  there  is  nothing 
for  the  discretionary  power  of  the  court  to  act  upon  in  say- 
ing that  such  other  shall  thus  respond  to  such  person.  Ap- 
pellant did  not  cite  Bohin  to  appear  in  court  or  make  any 
claim  in  the  action  adverse  to  him.  On  the  contrary,  the 
position  of  one  was  identical  with  that  of  the  other  so  far 
as  Bohn^a  rights  were  concerned.  It  was  plaintiff  who  cited 
Bohn  to  appear,  and  on  a  charge  that  he  was  a  participant 
in  Beeb^s  fraud.  That  BoJm  denied.  The  charge  made  by 
plaintiff  and  the  denial  by  Bohn  was  the  issue  for  trial  be- 
tween them.  On  that  issue  Bohn  prevailed,  and  he  was 
clearly  entitled  to  costs  against  plaintiff  as  a  result,  not 
against  Beebe. 

The  result  of  the  foregoing  is  that  appellant  must  prevail 
as  to  defendant  Bohn^  but  not  otherwise.  The  charge  for 
printing  justly  chargeable  to  that  branch  of  the  appeal,  and 
recoverable  by  appellant  against  Bohn  in  this  court,  is  fixed 
at  $15.    The  judgment  appealed  from  as  to  Menz  is  affirmed, 
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but  as  to  costs  in  favor  of  Bohn  it  is  reversed.    Full  costs 
are  allowed  to  respondent  Mem  against  appellant,  and  the 
latter  is  allowed  attorney's  fees  and  |15  for  printing  against 
respondent  Bohn. 
By  the  Court —  So  ordered. 

Upon  a  motion  by  the  appellant  for  a  rehearing  there  was 
a  brief  for  the  appellant  by  0. 8.  Ma/rtm  and  BvshneU  cfe 
HaU^  and  a  brief  for  the  respondent  Mem  by  Mylrea  <& 
Birdy  counsel. 

The  following  opinion  was  filed  March  14, 1899: 

STarshall,  J.  A  motion  for  a  rehearing,  made  by  counsel 
for  appellant,  has  been  considered  with  the  following  result: 

The  trial  court  charged  Beebe  with  $1,093.55  for  personal 
property  obtained  by  him  from  respondent,  and  sums  of 
principal  and  interest  received  on  the  Bohn  contract,  mak- 
ing in  all  $2,253.55,  and  deducted  therefrom  $200  paid  by 
Beebe  to  respondent  at  the  time  of  the  trade,  leaving  a  bal- 
ance due  the  latter  on  the  accounting,  of  $2,053.55.  On  that, 
the  court  said  interest  should  be  computed  in  respondent's 
favor  at  the  rate  of  six  per  cent,  per  annum  as  follows:  On 
$1,093.55  from  October  5, 1893;  on  $500  from  October  8, 
1894;  on  $330  from  October  8,  1895;  and  on  $330  from 
October  8, 1896.  The  several  items  aggregated  $2,253.55. 
The  court  evidently  forgot  to  deduct  the  $200  from  the 
$1,093.55,  which  resulted  in  wrongfully  charging  Beebe  with 
interest  on  $200  from  October  5,  1893,  to  the  date  of  the 
judgment,  the  error  being  $50.36.  That  error  would  have 
been  corrected  by  the  trial  court  if  attention  had  been  called 
to  it.  No  appeal  for  that  purpose  was  necessary.  The  sub- 
ject not  having  been  called  to  the  attention  of  the  lower 
court  before  the  appeal  was  taken,  but  raised  for  the  first 
time,  as  it  appears,  in  this  court,  it  cannot  count  in  appel- 
lant's favor  sufficiently  to  ent^'tle  him  to  costs.     Wtndroes  v. 
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McKiUopj  98  Wis.  525.  A  reversal  is  not  necessary  to  cor- 
rect that  error  now.  The  judgment  here  may  be  modified 
to  the  extent  of  $50.36,  and  aflBrmed  as  modified,  under  the 
express  language  of  sec.  3071,  Stats.  1898.  In  making  the 
suggestion  in  Windross  v.  McKiUop^  that  a  reversal  is  neces- 
sary in  such  a  case,  referring  to  Supreme  Court  Kule  XXXII, 
we  all  overlooked  the  fact  that  such  rule,  as  indicated  by  the 
decisions  cited  thereto,  applies  only  to  cases  where  a  new 
trial  below,  oir  some  proceedings  there,  are  necessary.  The 
error  in  the  interest  was  not  specifically  excepted  to,  nor 
was  error  clearly  assigned  therefor,  nor  was  any  mention  of 
it  made  in  the  original  brief  filed  by  appellant's  counsel.  It 
was  mentioned  in  the  reply  brief,  but  in  taking  up  and  con- 
sidering, point  by  point,  the  errors  insisted  upon  in  the  prin- 
cipal argument,  it  was  not  reached. 

It  is  urged  upon  us  a  second  time  that  in  the  accounting 
appellant  was  wrongfully  charged  with  the  whole  amount 
of  interest  received  by  him  on  the  Bohn  contract,  when  the 
charge,  equitably,  should  have  been  reduced  by  the  amount 
paid  for  interest  on  the  $3,000  mortgage,  which  really  rep- 
resented the  incumbrance  on  the  property  when  Beebe  ob- 
tained it  from  Mem.  "What  was  said  in  the  former  opinion 
as  to  the  use  of  the  property  offsetting  interest,  had  no  ref- 
erence to  this,  but  to  what  occurred  before  the  making  of 
the  Bohn  contract.  But  there  is  no  evidence  in  the  record 
that  Beebe  paid  any  interest  on  the  $3,000  after  the  date  of 
the  Bohn  contract.  If  appellant  had  produced  such  proof, 
doubtless  the  credit  would  have  been  given.  The  attitude 
of  counsel,  it  would  seem,  upon  discovering  the  difficulty, 
should  have  been  that  of  a  suppliant  for  the  favor  of  the 
court,  to  be  allowed  to  remedy  the  mistake  in  failing  to 
make  proof  of  payment  of  the  interest,  not  that  of  a  de- 
mandant for  the  correction  of  an  error  in  that  the  court 
below  did  not  grant  the  credit  to  the  appellant  without  any 
proof  to  base  such  credit  upon.    We  cannot  disturb  the  judg- 
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ment  for  error  in  not  allowing  appellant  credit  for  interest, 
which,  for  aught  that  appears  by  the  record,  has  not  been 
paid.       ^ 

The  result  is  that  the  judgment  and  mandate  heretofore 
entered  in  this  court  must  be  modified  so  as  to  read  as  fol- 
lows: The  judgment  appealed  from  is  modified  by  deduct- 
ing therefrom  $50.36,  and  is  affirmed  as  modified.  No  change 
will  be  made  in  the  judgment  for  costs  heretofore  taxed  in 
this  court,  and  no  costs  will  be  allowed  on  the  motion  for  a 
rehearing,  which  motion  must  be  denied. 

By  the  Court. —  It  is  so  ordered. 


STUBBmos,  Respondent,  vs.  O'Coitnob  and  others,  Appel- 
lants. 

February  B—March  14, 1899. 

(1)  Partnership:  Dissolution  by  death  of  active  partner:  Continuance 
of  business  by  administrators:  lAabUity  of  dormant  partner  for 
losses.    (2)  Interest 

1.  The  partnership  relation  existing  between  a  dormant  partner  and 
the  ostensible  proprietor  of  a  business,  under  an  agreement  treat- 
ing the  property  as  belonging  to  the  latter  and  providing  that  he 
should  repay  the  amount  which  the  former  had  invested  in  the 
business,  with  interest  and  a  share  of  the  net  profits,  was  dissolved 
by  the  death  of  the  active  partner,  in  whose  possession  all  the  part- 
nership assets  then  were;  and  the  business  was  thereafter  carried 
on  by  his  administrators  in  the  name  of  the  estate^  with  the  knowl- 
edge 6md  consent  of  the  former  dormant  partner,  who  did  not  take 
possession  or  control  as  survivor  or  constitute  said  administrators 
his  agents  to  continue  the  business.  Afterwards  said  dormant 
partner  brought  suit  to  foreclose  a  mortgage  which  had  been  given 
to  him  by  the  active  partner  to  secure  the  repayment  of  the  amount 
invested  by  the  dormant  partner  in  the  business.  Held,  that  in 
such  action  the  dormant  partner  was  not  chargeable  with  any  part 
of  the  losses  incurred  in  the  business  after  the  dissolution. 
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2.  Where,  pursuant  to  an  option  given  him,  the  holder  of  a  note  has, 
before  its  maturity,  declared  the  whole  amount  thereof  to  be  due 
and  payable,  interest  coupons  subsequently  maturing  will  not  bear 
interest,  in  the  absence  of  a  clearly  expressed  written  agreement 
to  that  effect. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  Chas.  M.  Webb,  Judge.  Affirmed  m part;  reversed 
injpwrt. 

For  the  appellants  there  was  a  brief  by  Ryomy  Hurley  A 
Jones,  and  oral  argument  by  T.  C.  Ryan,. 

John  £a/mesy  for  the  respondent. 

Cassodat,  C.  J.  This  is  an  action  to  foreclose  a  note  and 
mortgage  upon  real  estate  given  by  John  O'Connor,  now 
deceased,  and  the  defendant,  Ann  0^  Connor,  his  wife,  to  the 
plaintiff,  April  10, 1889.  The  following  facts  appear  in  the 
record,  and  are  undisputed  or  found  by  the  court: 

Prior  to  August  8,  1888,  the  plaintiff  (who  then,  and  has 
ever  since,  resided  at  Chicago)  owned  a  stock  of  goods  at 
Marinesco,  Michigan.  John  O'Connor  entered  into  an  agree- 
ment in  writing,  wherein  and  whereby  the  plaintiff  agreed, 
in  effect,  to  furnish  to  John  O'Connor  such  sums  of  money 
as  might  be  agreed  upon  between  them,  for  the  purpose  of 
opening  a  general  store  at  Eagle  River,  and  he  was  to  receive 
for  the  same  interest  thereon  at  ten  per  cent,  per  annum  for 
the  time  such  moneys  were  in  the  business,  payable  semi- 
annually. John  O'Connor  was  to  give  security  for  all  moneys 
so  advanced.  Interest  was  to  be  paid  out  of  the  business, 
and  also  the  expenses  of  running  the  store,  after  which  the 
profits  were  to  be  equally  divided  between  the  plaintiff  and 
John  O'Connor  on  the  first  day  of  January  and  July  of  each 
year.  Thereupon  the  plaintiff's  stock  of  goods  at  Marinesco 
was  taken  to  Eagle  Eiver,  where  John  O'Connor  resided,  and 
put  into  such  general  store  at  that  place,  in  the  name  of  John 
O'Connor,  but,  it  would  seem,  without  any  agreement  as  to 
Vol.  102—28 
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the  amount  that  the  plaintiff  should  be  allowed  for  such 
stock,  except  that  the  same  should  be  put  in  at  cost  price; 
and  so  it  happened  that  a  controversy  arose  between  the 
plaintiff  and  John  O'Connor  in  respect  to  the  amount  to  be 
allowed  for  such  goods.  During  the  winter  of  1888-89  the 
plaintiff  was  engaged  in  logging  operations  in  the  vicinity 
of  Eagle  Eiver,  and  his  jobbers  purchased  at  the  store  in 
Eagle  Eiver  goods  to  an  amount  exceeding  $5,000,  the  pay- 
ment of  which  was  guaranteed  by  the  plaintiff.  The  plaint- 
iff asserted  that  the  prices  charged  him  on  account  of  the 
goods  were  unreasonably  high,  which  John  O'Connor  de- 
nied ;  and  the  latter  claimed  that  the  price  claimed  by  the 
plaintiff  for  the  Marinesco  stock  was  more  than  should  be 
paid  therefor.  The  matters  in  dispute  were  finally  adjusted 
and  settled  by  the  parties  thereto,  without  any  fraud,  con- 
cealment, or  mistake  having  been  practiced  by  or  upon  either 
of  the  parties;  and  it  was  further  mutually  agreed  that  the 
plaintiff  should  pay  in  full  the  accounts  at  the  store  which 
he  had  guaranteed,  and  that  he  should  throw  off  $100  from 
the  price  claimed  for  the  Marinesco  stock,  and  that  he  should 
receive  credit  for  such  stock  to  the  amount  of  $4,235.60  on 
account  of  the  san^e,  and  which  sum  was  the  agreed  value 
of  the  stock. 

The  parties  had  a  full  and  fair  settlement  of  their  part- 
nership transactions  and  dealings  April  10, 1889,  and  it  was 
found  and  agreed  by  them  on  that  date  that  the  plaintiff^ 
had  made  advances  to  John  O'Connor  for  the  purpose  of 
carrying  on  the  business,  which,  with  interest  thereon,  to- 
gether with  the  agreed  value  of  the  Marinesco  stock  and  in- 
terest thereon,  amounted  in  the  aggregate  to  $19,576.43; 
that  the  accounts  at  the  store  so  guaranteed  by  the  plaint- 
iff amounted  in  the  aggregate  to  $5,085.63;  and  hence  that 
the  net  balance  invested  by  the  plaintiff  in  the  business 
amounted  to  $14,490.80.  Upon  such  settlement  the  plaint- 
iff and  John  O'Connor  entered  into  an  agreement  in  writ- 
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ing,  dated  April  10, 1889,  and  signed  by  them,  respectively, 
wherein  it  was  recited  that  John  O'Connor  was  then,  and 
for  some  time  prior  thereto  had  been,  engaged  in  carrying 
on  a  general  merchandise  business  in  Eagle  Biver,  and  that 
the  plaintiff  had  theretofore  loaned  to  him  $14,611.50,  which 
he  therein  agreed  to  allow  to  remain  with  John  O'Connor 
for  a  period  of  five  years  from  May  1, 1889;  that  therefore, 
and  in  consideration  of  the  above,  John  O'Connor  cove- 
nanted and  agreed  with  the  plaintiff  to  pay  to  him  interest 
at  ten  per  cent,  per  annum  on  $14,611.50,  evidenced  by  a 
note  of  even  date,  and  also  one  half  of  the  net  profits  aris- 
ing from  the  business  conducted  by  John  O'Connor, —  the 
net  profits  to  include  all  the  proceeds  arising  from  the  busi- 
ness, after  deducting  all  current  ^expenses,  including  rent  of 
store  and  clerk  hire;  that  John  O'Connor  thereby  agreed 
to  keep  a  true  and  correct  set  of  books,  showing  all  the  ac- 
counts and  transactions  of  the  business,  which  books  should 
be  open  at  all  times  for  the  inspection  of  the  plaintiff;  that 
such  agreement  should  bind  the  parties  thereto,  their  heirs 
and  assigns;  that  during  the  term  of  five  years  the  stock  of 
goods  in  such  business  should  not  be  sold  out  in  bulk  with- 
out the  consent  of  both  parties  thereto. 

On  the  same  day,  and  as  a  part  of  the  same  transaction, 
John  and  Ann  0^  Connor ^  his  wife,  executed  and  delivered 
to  the  plaintiff  theii;  promissory  note  in  writing,  payable 
five  years  after  date,  for  $14,611.56,  with  interest  at  ten  per 
cent,  per  annum,  and  at  the  same  time  gave  him  five  cou- 
pon notes,  each  for  the  amount  of  such  annual  interest,  and 
due  in  one,  two,  three,  four,  and  five  years,  respectively,  for 
the  purpose  of  securing  the  payment  of  the  annual  instal- 
ments of  interest  on  the  principal  note  as  the  same  might 
become  due.  As  collateral  security  for  the  payment  of  such 
six  several  notes,  John  O'Connor  and  wife  made  and  exe- 
cuted the  mortgage  in  question  upon  the  real  estate  de- 
scribed.   It  was  further  stipulated  and  provided  in  and  by 
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the  notes  and  mortgage  that  in  case  default  was  made  in 
the  payment  of  such  notes,  or  of  any  interest  due  thereon, 
or  any  part  thereof,  at  the  times  specified  therein,  the  whole 
amount  of  principal  and  interest  thereon  would  become  due 
and  payable  immediately,  at  the  option  of  the  plaintiff. 
The  mortgage  was  duly  recorded  April  11, 1889.  It  was 
the  purpose  and  intention  of  the  parties  that  John  O'Con- 
nor should  assume  all  the  partnership  debts  April  10, 1889, 
and  become  liable  to  the  plaintiff  for  the  entire  amount  of 
moneys  furnished  by  him  for  the  purpose  of  carrying  on 
the  business.  The  plaintiff  did  not  furnish  any  money  or 
means  to  carry  on  the  business  after  April  10, 1889. 

John  O'Connor  died  July  4, 1889.  Immediately  after  his 
death  his  widow  and  children  opened  the  store  and  com- 
menced to  sell  goods  and  carry  on  the  trade  in  the  usual 
manner.  The  care  and  conduct  of  the  business  were  under 
the  immediate  supervision  of  nis  son  George  E,  0^  Connor ^ 
with  the  apparent  knowledge  and  consent  of  the  other  heirs. 
Goods  were  bought  for  the  continuance  of  the  business,  im- 
mediately after  the  death  of  John  O'Connor,  by  Oeorge^  in 
the  name  of  the  estate,  and  several  of  the  heirs  were  em- 
ployed in  carrying  on  the  business.  The  defendants  George 
and  Ann  0^  Connor  applied  for  letters  of  administration  of 
the  estate,  and  were  duly  appointed  as  such  administrators 
in  September,  1889,  and  inventoried  the  stock  and  accounts 
due  on  account  of  the  business  as  part  of  the  estate;  and 
thereafter  the  business  was,  with  the  knowledge  and  consent 
of  the  other  heirs,  carried  on  in  the  name  of  George,  as  ad- 
ministrator of  the  estate,  by  George  and  Ann  0^  Connor. 
George  continued  to  sell  the  stock  on  hand  at  the  death  of 
his  father,  and  to  replenish  it  with  other  stock,  and  to  use 
moneys  received  from  real  estate  and  rents,  as  administra- 
tor, for  the  purposes  of  carrying  on  the  business,  until  Sep- 
tember, 1891,  when  the  business  became  hopelessly  insolvent. 

The  plaintiff  did  not  visit  Eagle  Eiver,  nor  have  any  cor- 
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respondence  relative  to  the  business  with  the  heirs,  until 
July  31, 1889.  He  did  not  then  or  thereafter  assert  any 
claim  to  the  property  as  surviving  partner,  and  did  not 
undertake  to  assume  any  control  over  the  property.  The 
plaintiff  took  no  part  in  the  management  of  the  business,  and 
exercised  no  control  over  the  same,  and  made  no  advances 
for  the  purpose  of  carrying  it  on,  after  the  death  of  John 
O'Connor.  In  the  latter  part  of  July,  1889,  the  plaintiff 
expressed  to  a  ^n-in-law  of  John  O'Connor,  as  his  opinion, 
that  it  would  be  best  for  all  concerned  to  continue  the  store 
business,  and  July  31,  1889,  he  had  a  conversation  with 
George  to  the  same  effect,  and  thereafter  the  store  business 
was  so  conducted  and  carried  on  with  his  knowledge  and 
approval. 

On  July  17, 1890,  the  administrators  paid  on  the  notes 
and  mortgage  $1,000,  to  be  credited  upon  interest  due  and 
payable  at  that  date.  On  July  15, 1891,  the  plaintiff  duly 
exercised  his  option  to  declare  the  whole  sum  secured  by 
the  notes  and  mortgage  due  and  payable,  and  did  declare 
the  same  due  and  payable,  and  duly  served  notice  of  such 
option  upon  the  defendants  herein. 

This  action  was  commenced  August  28, 1891,  against  the 
administrators  alone.  On  or  about  November  18, 1891,  the 
summons  and  complaint  were  amended  by  adding  the  heirs 
at  law  of  John  O'Connor.  On  the  same  day  the  amended 
complaint  and  notice  of  Us  pendens  were,  respectively,  filed. 
On  or  about  November  12,  1891,  the  administrators  an- 
swered as  such.  After  the  summons  and  complaint  were  so 
amended,  they  answered  the  same  as  heirs  at  law.  They 
answered,  by  way  of  counterclaims,  some  of  the  facts  stated, 
including  the  agreements  of  August  8,  1888,  and  April  10, 
1889,  mentioned,  and,  among  other  things,  that  between 
August  8,  1888,  and  April  10,  1889,  the  plaintiff  had  put 
into  the  business  $13,650.43,  besides  the  Marinesco  stock, 
and  had  drawn  out,  in  goods,  wares,  and  merchandise,  at 
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cost  prices,  $5,085.83;  that  the  Marinesco  stock  was  put  in 
at  $4,145.60,  whereas  it  was  only  of  the  value  of  $1,000  j 
that  April  10, 1889,  it  was  agreed  between  John  O'Connor 
and  the  plaintiff  that  the  former  should  assume  the  entire 
debts  of  the  firm  to  the  plaintiff,  and  give  his  note  and 
mortgage  therefor,  qs  stated;  that  the  plaintiff  claimed  and 
falsely  represented  to  John  O'Connor  the  amount  due  to 
him  from  the  firm,  and  the  same  were  relied  upon  by  him, 
and  in  that  way  the  plaintiff  procured  the  note  and  mort- 
gage; that  the  plaintiff  claimed  for  moneys  advanced 
$1,084.54  too  much;  that  he  failed  to  deduct  the  $6,085.83 
mentioned;  that  during  the  time  the  firm  was  engaged  in 
business,  its  net  losses  amounted  to  $5,100,  consisting  in 
part  in  bad  accounts,  and  the  remainder  in  overcharges  on 
the  Marinesco  stock,  and  other  overcharges;  that  upon  the 
death  of  John  O'Connor,  July  4, 1889,  the  plaintiff,  as  mat- 
ter of  law,  became  possessed  of  all  the  stock  of  goods,  book 
accounts,  moneys,  and  fixtures  of  the  firm,  as  surviving 
partner  thereof;  that  the  firm  assets  at  that  time  were 
$17,162.76,  and  the  firm  debts  $3,352.53,  and  that  the  plaint- 
iff, as  such  surviving  partner,  was  bound  to  account  for  the 
balance  of  $13,810.22.  The  answer  further  alleged  that 
George  remained  in  the  store  as  a  mere  clerk  and  agent  t)f 
the  plaintiff;  that  the  plaintiff  was  also  accountable  for  rent 
of  the  buildings  at  the  rate  of  $60  per  month.  And  the 
answer  prayed  that  such  several  counterclaims  and  offsets 
be  allowed  against  the  plaintiff's  note  and  mortgage. 

The  plaintiff  replied  to  such  counterclaims,  and  put  the 
same  in  issue. 

On  the  trial  of  such  issues  the  court  found,  in  addition  to 
the  facts  stated,  that  through  some  error  or  oversight  there 
was  included  in  the  notes  and  mortgage  of  April  10, 1889, 
$84.54  in  excess  of  the  amount  actually  found  due  from 
John  O'Connor  to  the  plaintiff  in  such  settlement,  and  that 
that  sum  should  be  credited  on  the  notes  and  mortgage  as  of 
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April  10, 1889;  that  the  Marinesco  stock  was  a  second-hand 
stock,  and  was  not  adapted  to  the  trade  in  Eagle  Eiver,  and 
not  worth  to  exceed  $1,800;  that  the  loss  to  the  firm  on 
such  deal  amounted  to  $2,435.60,  and  that  the  plaintiff  was 
equitably  chargeable  with  one  half  of  such  loss,  amounting 
to  $1,217.85,  and  that  amount  should  be  deducted  from  the 
note  and  mortgage  as  of  April  10, 1889;  that  between  April 
10, 1889,  and  July  4, 1889,  the  plaintiff  purchased  goods  out  of 
the  store  to  the  amount^  and  value  of  $688.85,  and  that  sum, 
with  interest  thereon  from  July  4, 1889,  was  a  valid  counter- 
claim against  the  plaintiflf;  that  neither  Georgenov  Ann  G^Con- 
nor  carried  on  the  business,  after  the  death  of  John  O'Connor, 
as  the  agent  of  the  plaintiff,  and  that  the  plaintiff  did  not 
<5arry  on  the  business,  either  personally  or  through  the  in- 
strumentality of  agents,  after  such  death ;  that  the  defend- 
ants have  failed  to  prove  or  establish  the  allegations  of  any 
of  the  counterclaims  set  up  in  any  of  the  answers  interposed, 
except  as  so  found ;  that  the  plaintiff  was  entitled  to  recover 
$100  solicitor's  fees,  as  provided  in  the  note,  in  addition  to 
the  taxable  costs,  which  sum  was  found  to  be  a  reasonable 
amount. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
there  should  be  deducted  from  the  note  and  mortgage,  as 
of  April  10,  1889,  the  $84.54  mentioned,  also  the  $1,217.80 
mentioned,  also  $68§.85  with  interest  thereon  at  six  per 
cent,  from  July  4, 1889,—  making  in  all  $962.77;  also,  $1,000 
paid  July  17, 1890,  to  be  credited  as  of  that  date;  that,  ex- 
cept as  found,  none  of  the  counterclaims  or  defenses  set  up 
in  the  answers  herein  have  been  established  for  the  purposp 
of  defense,  setoff,  or  counterclaim ;  that  there  was  due  and 
owing  to  the  plaintiff  on  the  notes  and  mortgage  the  princi- 
pal sum  of  $13,309.22,  with  interest  thereon  from  April  10, 
1889,  to  February  20,  1890,  at  ten  per  cent.,  making  for 
principal  and  interest  $22,429.73;  that  there  was  due  the 
plaintiff,  for  interest  on  the  coupon  notes  given  to  secure 
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payment  of  interest  the  following  amounts:  On  the  note 
maturing  April  10,  1890,  $116.29;  on  the  note  maturing 
April  10,  1891,  $387.50;  on  the  note  maturing  April  10, 
1892,  $307.65;  on  the  note  maturing  April  10, 1893,  $227.80; 
on  the  note  maturing  April  10,  1894,  $147.95, —  making  in 
all  for  interest  on  coupon  notes  $1,187.19,  which,  with  the 
principal  and  interest,  amounts  to  $23,616.92;  that  there 
was  to  be  deducted  from  that  amount  the  sum  of  $1,000 
paid  July  17, 1890,  and  $962.77  due  from  the  plaintiff  on 
the  account  to  the  defendants,  leaving  the  net  balance  due 
to  the  plaintiff  $21,654.15,  over  and  above  all  payments, 
setoffs,  and  counterclaims,  together  with  $100  solicitor's 
fees,  and  the  taxable  costs  and  disbursements  of  this  action. 
The  usual  judgment  of  foreclosure  and  sale  was  ordered  to 
be  entered  thereon. 

From  the  judgment  entered  thereon  accordingly,  and  the 
whole  thereof,  the  defendants  bring  this  appeal. 

This  court  was  required  to  construe  the  agreements  of 
August  8, 1888,  and  April  10, 1889,  in  Spatdding  v.  StubhingSj 
80  Wis.  255.  It  was  there  held  that  WUsoii  H.  Stubhings — the 
plaintiff  in  this  action  —  and  John  O'Connor,  deceased,  were 
by  virtue  of  such  agreements  copartners,  not  only  as  to  cred- 
itors, but  also  as  between  themselves.  Although  such  part- 
ner, yet,  as  the  business  was  conducted  wholly  in  the  name  of 
John  O'Connor,  Stubhings  was  what  is  known  in  law  as  a  "  se- 
cret "  or  "  dormant  "  partner.  Benjamin  v.  Covert^  47  Wis. 
382,  and  cases  there  cited.  As  John  O'Connor  was  the  osten- 
sible proprietor  of  the  business,  he  was,  as  has  been  held  by 
this  court,  a  trustee  of  an  express  trust,  within  the  meaning 
of  the  statute,  to  the  extent  that  he  might  have  sued  upon  a 
partnership  demand  of  the  firm  without  joining  his  dormant 
partner.  K.  S.  1878,  sec.  2607;  Flatt  v.  Iron  Exch.  Bank^  83 
Wis.  358. 

Such  were  the  relations  of  the  two  partners  at  the  time 
of  the  death  of  John  O'Connor.    That  death  of  itself  dis- 
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solved  the  firm  for  all  purposes.  The  reason  is  that  a  sur- 
viving partner  is  not  to  be  bound  by  the  acts  of  agents  not 
of  his  own  choosing,  as  the  representatives  of  the  deceased 
partner  would  be.  This  being  the  reason,  it  is  equally  ap- 
plicable where  the  duration  of  the  partnership  is,  by  an 
agreement,  for  a  fixed  period,  as  it  would  be  where  the 
duration  is  indefinite.  2  Bates,  Partnership,  §  580,  and  oases 
there  cited.  Upon  such  death  of  John  O'Connor,  the  plaint- 
iff, as  such  surviving  partner,  was  undoubtedly  entitled  to 
the  possession  of  the  assets  of  the  firm  for  the  purpose  of 
paying  the  debts  and  settling  the  partnership  business. 
Skidds  V.  Fuller^  4  Wis.  102;  Hoys  v.  Vilas,  18  Wis.  169. 
But  as  such  surviving  partner  he  would  have  had  no  right 
to  mix  the  assets  of  the  firm  with  his  own  and  continue  the 
business  the  same  as  though  there  had  been  no  such  disso- 
lution.   Jennings*  AdrrCrs  v.  Chandler,  10  Wis.  21. 

But  here  John  O'Connor,  as  such  ostensible  proprietor, 
was  in  the  actual  possession  of  all  the  partnership  assets  up 
to  the  time  of  his  death ;  and  the  plaintiff,  as  such  surviving 
partner,  did  not  take,  nor  assume  to  take,  actual  possession 
of  any  part  of  such  assets.  On  the  contrary,  the  plaintiff 
manifestly  relied  upon  the  notes  of  April  10,  1889,  secured 
by  mortgage  upon  real  estate,  for  the  repayment  of  the 
moneys  so  advanced  by  him,  and  interest,  as  agreed.  In 
fact,  the  agreement  between  the  plaintiff  and  John  O'Con- 
nor, of  the  same  date,  treats  the  goods  and  merchandise,  the 
corpus  of  the  partnership  assets,  as  the  property  of  John 
O'Connor,  and  secures  to  the  plaintiff  only  "  the  net  profits 
arising  from  the  .  .  .  business,"  with  certain  restric- 
tions on  John  O'Connor  as  to  the  manner  of  conducting  the 
business  and  keeping  the  books,  and  providing  that  the 
stock  should  "  not  be  sold  out  in  bulk  without  the  consent 
of  both  parties  thereto."  Bartlett  v.  Jones,  2  Strob.  471 ; 
S.  C.  49  Am.  Dec.  606;  BlancUard  v.  Coolidcje,  22  Pick.  155^ 
Howe  V.  Howe,  99  Mass.  73. 
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Ie  harmony  with  the  spirit  of  that  agreement,  the  widow 
and  children  of  John  O'Connor,  immediately  upon  his  death, 
opened  the  store,  and  continued  the  business  in  the  name  of 
the  estate,  under  the  supervision  of  George  E.  0^  Connor^  the 
same  as  before  such  death  —  bought  new  goods  and  mixed 
them  with  the  old  goods,  and  sold  indiscriminatingly, —  not 
only  for  years  after  the  widow  and  George  were  appointed 
administrators  of  the  estate,  but  during  the  few  weeks  inter- 
vening between  such  death  and  such  appointment;  and  from 
July  31,  1889,  such  business  was  so  conducted  with  the 
knowledge  and  consent  of  the  plaintiff.  Under  the  repeated 
rulings  of  this  court,  it  is  very  manifest  that  upon  the  death 
of  John  O'Connor,  intestate,  his  right,  title,  and  interest  in 
the  property  and  business  in  question  did  not  descend  to  his 
heirs,  but  became  vested  in  his  administrators,  immediately 
upon  their  appointment;  and  such  vesting  related  back  to 
the  time  of  such  death.  Mdms  v.  Pfister^  59  "Wis.  192,  and 
cases  there  cited;  MUler  v.  Tracy j  86  "Wis.  333;  Meyer  v. 
Garthwaite,  92  Wis.  575;  HaU  v.  EaU,  98  Wis.  199.  The 
result  is  that  the  widow  and  heirs  at  law,  as  such,  had  no 
legal  right  to  the  property.  Their  continuance  of  the  busi- 
ness and  the  purchase  and  sale  of  goods,  as  mentioned,  can 
only  be  justified  under  the  authority  of  George  and  his 
mother  as  administrators.  There  is  no  pretense  that  they 
ever  entered  into  any  contract  of  partnership  with  the  plaint- 
iff. There  is  no  ground  for  holding  that  upon  the  death  of 
John  O'Connor  the  plaintiff  continued  or  assumed  to  con- 
tinue the  business  for  a  day  or  at  all, —  much  less  that  the 
defendants,  or  any  of  them,  ever  acted  as  the  agent  or  agents 
of  the  plaintiff  in  conducting  such  business.  We  must  hold 
that  after  the  death  of  John  O'Connor  the  business  was  con- 
ducted by  the  administrators  alone  for  the  benefit  of  the 
estate.  The  views  thus  expressed  dispose  of  a  number  of 
questions  urged  by  the  defendants. 

The  court  allowed  two  claims  of  the  defendants,  reducing 
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the  amount  of  the  note  and  mortgage  at  the  time  they  were 
given  to  $13,309.22.  Of  coarse,  that  reduced  the  amount  of. 
each  of  the  five  coupon  notes  correspondingly.  The  court 
allowed  the  counterclaim  for  goods  sold  and  delivered  to  the 
plaintiff  prior  to  the  death  of  John  O'Connor,  with  interest, 
which  amounted  at  the  time  of  making  the  findings  to 
$962.77.  The  court  also  allowed  the  payment  of  $1,000 
made  July  17, 1890,  to  be  applied  on  the  first  coupon  note 
as  of  that  date,  and  also  allowed  $116.29  as  accrued  interest 
on  that  note,  and  also  allowed  $387.50  as  accrued  interest  on 
the  coupon  note  falling  due  April  10, 1891.  Those  two  cou- 
pon notes  fell  due  prior  to  July  15, 1891,  when  the  plaintiff 
exercised  his  option  and  declared  the  whole  amount  secured 
by  the  notes  and  mortgages  as  due  and  payable.  By  virtue 
of  declaring  such  option  the  whole  amount  became  due  and 
payable;  and  we  perceive  no  rule  of  law  authorizing  interest 
upon  interest  which  subsequently  matured,  and  which,  ac- 
cording to  the  findings,  amounted  at  that  time,  in  the  aggre- 
gate, to  $683.40.  The  statute  declares  that,  in  the  computation 
of  interest  upon  any  note, "  interest  shall  not  be  compounded, 
nor  shall  the  interest  thereon  be  construed  to  bear  interest, 
unless  an  agreement  to  that  effect  is  clearly  expressed  in 
writing  and  signed  by  the  party  to  be  charged  therewith." 
R  S.  1878,  sec.  1689.  This  court  has  gone  so  far  as  to  hold 
that  interest  coupons  attached  to  a  note  or  bond  bear  inter- 
est, upon  default  in  payment  when  due.  Milla  v.  Jefferson^ 
20  Wis.  50;  Clevdcmd  v.  Bumham^  64  Wis.  361;  Nash  v. 
Meggett^  89  Wis.  493,  494.  We  certainly  cannot  extend  the 
rule  thus  announced.  The  contract  is  very  exacting  and 
oppressive.  While  parties  must  be  allowed  to  make  their 
own  contracts  so  long  as  they  are  made  understandingly 
and  not  in  violation  of  law,  yet  there  is  no  reason  in  the  case 
at  bar  for  allowing  interest  not  specifically  provided  for  in 
the  contract. 

By  the  Court —  That  portion  of  the  judgment  of  the  circuit 
court  allowing  such  excess  of  $683.40  is  reversed,  and  the 
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judgment  in  all  other  respects  is  affirmed.  No  costs  are 
allowed  to  either  party,  except  that  the  appellants  must  pay 
the  fees  of  the  clerk  of  this  court. 


BuTLEB,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

February  4— March  14, 1899, 

Appeal  and  error:  Abandonment  of  assignment  of  error:  Criminal  law 
and  practice:  Statement  of  offense  in  complaint:  Selection  of  jurors: 
Evidence:  Insanity:  Reasonable  doubt:  Instructions  to  jury:  Im- 
material  errors, 

l  An  assignment  of  error  not  argued  wiU  be  treated  as  abandoned  un- 
less it  presents  a  palpable  and  obvious  error  prejudicial  to  justice. 

2.  A  complaint  made  before  a  justice  of  the  peace,  which  alleges  in  the 
language  of  the  statute  that  the  defendant  did  wilfully,  feloni- 
ously, and  with  malice  aforethought  kill  and  murder  a  certain 
person,  is  suflScient  to  give  the  justice  jurisdiction  upon  the  pre- 
liminary examination. 

a  The  statute  providing  for  the  selection  of  names  of  jurors  by  jury 
commissioners  is  not  invalid  because  it  curtails  the  right  which 
supervisors  formerly  had  to  furnish  a  jury  list 

4  On  the  trial  of  an  issue  as  to  the  sanity  of  a  person  charged  with 
murder  the  admission  of  a  physician's  testimony  that  cuts  on  the 
body  of  the  victim  appeared  to  have  been  made  by  a  sharp  instru- 
ment and  that  death  occurred  from  a  fracture  of  the  skull  and 
hemorrhage,  was  not  prejudicial  to  defendant,  where  those  facts 
were  wholly  undisputed  throughout  the  case. 

6.  An  instruction  that  insanity,  to  constitute  a  defense,  must  be  such 
a  perverted  and  deranged  condition  of  the  mental  and  moral  facul- 
ties as  to  render  a  person  incapable  of  distinguishing  between 
right  and  wrong,  or  not  conscious,  at  the  time,  of  the  nature  of  the 
act  which  he  is  committing,  or  such  a  complete  destruction,  other 
than  voluntary,  of  his  will  that  his  actions  are  not  subject  to  it  but 
are  beyond  his  control,  is  held  to  state  correctly  the  rule  of  law 
most  favorable  to  defendant. 

6.  An  instruction  in  a  criminal  case  that  a  reasonable  doubt  is  a  doubt 

for  which  a  reason  can  be  given  based  on  the  evidence  in  the  case, 
is  correct 

7.  An  instruction  defining  a  reasonable  doubt  as  being,  among  other 

things, "  such  a  doubt  as  would  govern  and  control  a  reasonably 
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prudent  man,  and  deter  him  from  acting  or  deciding  in  his  own 
most  important  affairs  and  concerns  of  life,"  is  not  erroneous. 

6b  A  mistake,  in  charging  the  jury  that  a  reasonable  doubt  is  one 
which,  after  a  consideration  of  all  the  evidence  in  the  case,  ''leaves 
the  minds  of  the  jury  in  that  condition  that  they  can  say  that  they 
feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge," — using  the  word  "can  "  instead  of  "cannot," — is  held  not 
to  have  been  a  material  error,  where  it  is  evident  from  the  circum- 
stances and  the  remainder  of  the  charge  that  the  jury  could  not 
have  been  misled  thereby. 

^  An  instruction  that,  if  there  is  one  single  material  fact  in  the  case 
proved  to  the  satisfaction  of  the  jury  by  a  preponderance  of  the 
evidence  which  is  inconsistent  with  the  guilt  of  the  defendant, 
this  is  sufficient  to  raise  a  reasonable  doubt  and  justify  an  ac- 
quittal, is  not  erroneous  as  tending  to  imply  that  unless  some 
substantive  fact  is  proved  by  the  preponderance  of  the  evidence  it 
will  not  raise  a  reasonable  doubt,  where  full  and  accurate  instruc- 
tions were  given  as  to  the  persistency  of  the  presumption  of  inno- 
cence, the  propriety  of  the  most  charitable  and  merciful  construction 
of  the  facts,  and  the  necessity  that  every  reasonable  doubt  should 
be  removed  before  conviction  would  be  justified. 

Erbor  to  review  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  James  J.  Diok,  Circuit  Judge.    Affirmed. 

D.  J,  Hemlock^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Generdly  and  oral  argument  by  H.  F,  Scmiiltony  second 
assistant  attorney  general. 

Dodge,  J.  The  plaintiff  in  error,  on  December  20, 1897, 
was  convicted  of  murder  in  the  first  degree  for  the  killing 
of  his  wife  on  the  5th  of  July  in  that  year.  There  was  no 
dispute  as  to  the  fact  that  he  slew  her  with  two  or  more 
blows  of  an  ax.  He  was  tried  upon  a  preliminary  issue  of 
insanity,  and,  being  found  sane,  was  then  tried  upon  the 
issue  of  his  guilt,  and  from  judgment  and  sentence  upon  con- 
viction brings  this  writ  of  error. 

Twenty-two  assignments  of  error  are  presented  in  plaint- 
iff in  error's  brief,  more  than  half  of  which  are  not  argued, 
either  orally  or  in  the  brief;  and  we  shall  assume  from  that 
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fact  that  they  are  abandoned,  and  shall  not  consider  them. 
This  court  ordinarily  will  not  assume  the  labor  of  searching 
for  grounds  to  support  assignments  of  error  which  counsel 
deem  unworthy  of  argument,  though  we  should  not,  for  that 
reason,  ignore  an  assignment  which  presented  a  palpable 
and  obvious  error  prejudicial  to  justice. 

1.  It  is  claimed  that  the  complaint  before  the  justice, 
upon  which  the  preliminary  examination  was  had,  was  in- 
sufficient. It  alleges,  in  the  language  of  the  statute,  that 
the  plaintiff  in  error  "  did  wilfully,  feloniously,  and  with 
malice  aforethought  kill  and  murder  one  Mary  Butler." 
This  is  sufficient  in  a  complaint  before  a  justice,  where  only 
a  substantial  statement  of  some  oflFense  is  necessary  to  give 
the  justice  jurisdiction.  K.  S.  1878,  sec.  4776;  State  ex  rel, 
De  Puy  V.  Evans^  88  Wis,  260;  Annis  v.  People^  13  Mich. 
511.  Indeed,  in  AUen  v.  State,  85  Wis.  22,  such  allegation 
was  held  sufficient,  in  an  information,  to  support  a  verdict 
of  murder  in  either  the  first,  secojid,  or  third  degree. 

2.  The  fifth  assignment  protests  against  the  present  jury 
law,  providing  for  selection  of  names  by  jury  commissioners. 
No  ground  is  pointed  out  except  that  it  curtails  the  right  of 
supervisors  of  the  different  towns  to  furnish  a  jury  list. 
That  right,  when  it  existed,  was  purely  statutory,  and  could, 
of  course,  be  withdrawn  in  the  discretion  of  the  legislature. 

3.  The  sixth  assignment  complains  that,  upon  the  trial  of 
the  issue  of  insanity,  a  physician  was  allowed  to  testify  that 
the  cuts  upon  the  body  of  the  victim  appeared  to  be  made 
by  a  sharp  instrument,  and  that  death  occurred  from  a  frac- 
ture of  the  skull  and  hemorrhage.  These  facts  were  so  wholly 
undisputed  throughout  the  case  that  the  testimony  could  not 
have  been  prejudicial  to  the  defendant  at  any  stage  of  the 
case. 

4.  Under  the  sixteenth  assignment  plaintiff  in  error  assails 
that  portion  of  the  court's  charge  on  the  question  of  sanity 
in  which  the  jury  were  instructed  that  insanity  means  "  such 
a  perverted  and  deranged  conditionof  the  mental  and  moral 
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faculties  as  to  render  a  person  incapable  of  distinguishing 
between  right  and  wrong,  or  not  conscious,  at  the  time,  of 
the  nature  of  the  act  which  he  is  committing."  Apparently 
the  only  criticism  made  by  the  plaintiff  in  error  is  that  in- 
sanity, to  constitute  a  defense,  may  also  consist  in  the  loss 
or  subordination  of  the  will,  so  that,  although  the  moral 
character  of  the  act  may  be  understood,  the  conduct  of  the 
accused  is  beyond  his  control. 

There  are  many  respectable  authorities  to  support  even 
that  portion  of  the  charge  of  which  plaintiff  in  error  com- 
plains, if  it  stood  alone.  4  Am.  &  Eng.  Ency.  of  Law,  715 ; 
Slate  V.  Erbj  74  Mo.  199.  But  it  is  unnecessary  to  pass  on 
that  question,  for  the  court's  charge  did  include  both  classes 
of  insanity,  and  did  fully  instruct  the  jury  that  the  loss  by 
disease  of  either  the  cognitive  or  the  conative  power  was  suf- 
cient  to  constitute  a  defense.  The  words  above  quoted  were 
immediately  followed  by:  "Or  where,  though  conscious  of 
it,  and  able  to  distinguish  between  right  and  wrong,  and 
knowing  that  the  act  is  wrong,  yet  his  will,  by  which  is 
meant  the  governing  power  of  his  mind,  has  been  otherwise 
than  voluntarily  so  completely  destroyed  that  his  actions  are 
not  subject  to  it,  but  are  beyond  his  control."  The  charge 
as  given,  therefore,  seems  to  be  a  correct  statement  of  the 
rule  of  law  most  favorable  to  defendant,  and  in  full  accord 
with  that  applied  in  Guiteau^s  Case^  10  Fed.  Eep.  161,  by 
Judge  Cox,  whose  charge  in  that  famous  case  deservedly 
occupies  a  high  place  in  judicial  literature  for  thoroughness 
of  investigation  and  accuracy  of  expression. 

5.  The  fifteenth,  twentieth,  twenty-first,  and  twenty-sec- 
ond assignments  of  error  present  certain  criticisms  upon  the 
court's  charge  as  to  reasonable  doubt.  That  charge  was 
given  twice, — first  upon  the  submission  of  the  question  of 
insanity,  and  again  upon  the  submission  of  the  question  of 
guilt,  to  the  jury.  The  portion  excepted  to  was  as  follows: 
"  A  reasonable  doubt  is  that  state  of  the  case  which,  after 
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an  entire  comparison  and  consideration  of  all  the  evidence 
in  the  case,  leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  that  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  matter.    But  it  is 
not  necessary  that  you  should  be  satisfied  beyond  all  possi- 
bility or  suspicion  of  a  doubt  of  the  truth  of  the  matter. 
Doubts  that  are  not  based  upon  a  careful  and  reasonable 
consideration  of  all  the  testimony,  facts,  and  circumstances 
proved  upon  the  trial,  and  are  purely  imaginary,  or  born  of 
sympathy  alone,  or  of  the  ingenious  suggestion  of  counsel, 
not  based  on  the  evidence  in  the  case,  should  not  influence 
your  verdict.    Possible  or  sympathetic  doubts  have  no  proper 
place  in  your  deliberations.    A  reasonable  doubt  is  a  doubt 
founded  upon  a  consideration  of  all  the  testimony,  facts,  and 
circumstances  proved  on  the  trial,  and  based  on  reason;  a 
doubt  for  which  a  reason  can  be  given,  based  on  the  evi- 
dence in  the  case;  and  such  a  doubt  as  would  govern  and 
control  a  reasonably  prudent  man,  and  deter  him  from  act- 
ing or  deciding  in  his  own  most  important  affairs  and  con- 
cerns of  life.    But  you  should  give  the  facts  proven  in  the 
^case  the  most  reasonable,  charitable,  and  merciful  construc- 
tion consistent  with  all  the  evidence  in  the  case.    And  if 
there  is  one  single  material  fact  in  the  case  proved  to  your 
satisfaction  by  a  preponderance  of  the  evidence  in  the  case, 
or  the  greater  weight  of  the  evidence,  which  is  inconsistent 
with  the  guilt  of  the  defendant  as  to  any  of  the  degrees  of 
crime  submitted  to  you  for  your  determination  in  this  case, 
this  is  suflicient  to  raise  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant  as  to  the  degree  of  crime  to  which  such 
material  fact  is  connecting  him  and  part  of, — in  such  case 
the  jury  should  acquit  the  defendant  as  to  such  degree  of 
crime  where  any  such  doubt  exists." 

The  particular  complaints  suggested  by  plaintiff  in  error 
will  be  considered  in  their  order: 

{a)  Plaintiff  in  error  attacks  the  expression  that  a  reason- 
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able  doubt  is  *'  a  doubt  for  which  a  reason  can  be  given, 
based  on  the  evidence  in  the  case."  It  is  unnecessary  again 
so  soon  to  go  at  any  length  into  the  question  of  proper  in- 
struction from  court  to  jury  of  the  somewhat  abstruse  dis- 
tinctions involved  in  the  expression  "  reasonable  doubt."  In 
the  very  recent  case  of  Emery  v.  State,  101  Wis.  627,  the 
subject  is  fully  discussed.  In  that  case  the  entire  equivalent 
of  the  phrase  here  objected  to  was  used,  viz. :  "  If  there  arise 
in  your  mind  a  doubt  for  which  a  good  reason  arising  from 
the  evidence  can  be  given,  it  is  your  duty  to  give  the  defend- 
ants the  fullest  and  amplest  benefit  of  that,  and  acquit  them." 
This  was  held  free  from  error  in  that  case,  and  we  adhere 
to  that  view.  The  phrase  assailed  is  not  an  incorrect  method 
of  stating  the  distinction  between  that  measure  of  uncer- 
tainty which  jnstifies  an  acquittal  and  the  mere  fanciful, 
unfounded,  speculative  doubt  which  can  always  be  raised, 
even  as  to  the  existence  of  facts  most  obvious  to  our  senses. 
A  doubt  cannot  be  reasonable  unless  a  reason  therefor  exists, 
and,  if  such  reason  exists,  it  can  be  given. 

{b)  Error  is  assigned  upon  the  following  definition:  "  Sdch 
a  doubt  as  would  govern  and  control  a  reasonably  prudent 
man,  and  deter  him  from  acting  or  deciding  in  his  own  most 
important  affairs  and  concerns  of  life."  The  criticism  here 
made  is  one  which  has  been  fully  discussed  by  this  court; 
last  in  the  case  of  Mnery  v.  State,  92  Wis.  146, 152,  and  ear- 
lier in  Anderson  v.  State,  41  Wis.  430.  In  the  Anderson  Case, 
an  instruction  which  gave  to  the  jury  as  a  guide  "  that  pru- 
dence and  reason  which  govern  you  in  the  ordmary  conduct 
ofyovAT  affairs'^'*  was  held  inadequate,  and  the  rule  stated 
that  they  should  bring  to  their  duty  "  the  reason  and  pru- 
dence which  they  would  exercise  in  the  most  important  af- 
fairs of  life."  In  the  Emery  Case  the  defect  was  the  omission 
of  the  word  "most,"  the  guide  given  the  jury  being  such 
care  "  as  would  lead  a  careful  and  prudent  man  to  act  af- 
firmatively m  vmporimit  matters  of  his  own.^'*  The  only  vari- 
Vou  loa— 24 
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ance  of  the  charge  in  this  case  from  the  rule  declared  in 
Anderson  v.  State  is  the  substitution  of  the  word  "  his  "  for 
the  word  "  the."  It  is  unfortunate,  when  definite  language 
has  been  prescribed  as  exactly  expressing  a  rule,  that  such 
language  should  not  be  adhered  to,  and  that  even  the  slight- 
est variation  therefrom  should  give  justification  for  debate 
as  to  the  sufficiency  of  the  words  used.  We  reiterate  what 
was  said  by  Mr.  Justice  Winslow  in  Emery  v.  8ta;te^  supra: 
"A  juryman  in  a  criminal  case  must  use  all  the  reason,  pru- 
dence, and  judgment  which  a  man  would  exercise  in  the 
most  important  affairs  of  life,  and  an  instruction  authoriz- 
ing the  use  of  any  less  degree  of  reason,  prudence,  and  judg- 
ment is  erroneous."  It  seems  to  us,  however,  hypercritical 
to  contend  that  the  substitution  of  "his  most  important" 
for  "  the  most  important "  has  the  effect  to  authorize  that 
forbidden  "  less  degree  "  of  reason  and  prudence.  It  cannot 
be  doubted  that  "the  most  important  affairs"  in  which  an 
individual  is  to  exercise  judgment  and  precaution  are  those 
which  are  most  important  to  himself.  Whether  their  im- 
portance to  others  or  to  the  public  at  large  may  be  the 
greatest  is  not  the  consideration  which  affects  his  own  judg- 
ment. The  words  used  in  the  instruction  complained  of 
are,  for  the  purpose  of  guiding  the  jury,  equivalent  to  those 
prescribed  by  Anderson  v.  State^  and  did  not  authorize  any 
relaxation  of  the  vigilant  prudence  required  in  reaching 
their  judgment.    Bradley  v,  Statey  31  Ind.  494,  504. 

{c)  The  portion  of  the  charge  here  assigned  as  error  is  as 
follows:  "  A  reasonable  doubt  is  that  state  of  the  case  which, 
after  an  entire  comparison  and  consideration  of  all  the  evi- 
dence in  the  case,  leaves  the  minds  of  the  jurors  in  that  con- 
dition that  they  can  say  that  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  charge.  But  it  is 
not  necessary  that  you  should  be  satisfied  beyond  all  sus- 
picion of  a  doubt  that  the  defendant  is  guilty  before  you 
can  convict."    This  is  obvious  confusion  and  absurdity.    An 
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examination  of  the  rest  of  the  record  convinces  us  that,  while 
a  correct  quotation  from  the  bill  of  exceptions,  the  appear- 
ance there  of  the  instruction  in  this  form  is  due  to  a  mere 
clerical  mistake  in  transcribing  the  words  in  fact  used  by 
the  court  An  examination  of  the  charge  upon  the  issue  of 
insanity  shows  that  the  subject  of  reasonable  doubt  was  there 
treated  verbatim  as  in  the  charge  upon  the  issue  of  guilt. 
The  charge  must  have  been  written  in  order  to  secure  this 
identity  in  words,  and  we  have  no  doubt  that  in  such  charge 
as  so  written  by  the  court  and  delivered  to  the  jury  the 
words  were  "that  they  cannot  say"  instead  of  "that  they 
can  say."  The  foregoing  remarks  are  made  in  justice  to  the 
circuit  judge,  whose  well-known  care  and  erudition  are  in- 
consistent with  so  obvious  a  blunder  as  is  here  presented. 
Treating  the  objection,  however,  as  if  the  mistake  had  in 
fact  been  made,  we  are  satisfied  that  the  jury  could  not  have 
been  misled  thereby.  The  persistency  with  which  the  court 
insisted  throughout  the  charge  on  the  efficiency  of  a  reason- 
able doubt  as  to  any  of  the  issues  to  defeat  a  conviction,  the 
utter  inconsistency  of  the  final  sentence  of  this  very  quota- 
tion with  the  idea  that  the  reasonable  doubt  was  to  work 
against  the  accused  instead  of  in  his  favor,  and  the  fact  that 
to  this  same  jury  "reasonable  doubt "  had  been  correctly  de- 
fined in  an  earlier  stage  of  the  trial  by  the  use  of  exactly 
the  same  phraseology  without  the  omission  of  this  negative 
word,  convinces  us  that  to  any  ordinarily  intelligent  mind 
the  true  meaning  must  have  been  apparent,  even  if  the  word 
"not"  had  been  omitted.  It  is  true  that  in  the  case  of  Re- 
voir  V.  StatSj  82  Wis.  295,  the  charge  that  insanity  must  be 
proved  beyond  a  reasonable  doubt  was  held  reversible  error; 
but  the  considerations  there  involved  are  very  different  from 
those  here.  Insanity  is  an  affirmative  defense,  and  laymen 
may  well  be  uncertain  as  to  whether  the  duty  is  not  upon 
the  defendant  who  asserts  it  to  bear  the  burden  of  establish- 
ing it.     Indeed,  it  has  been  a  vexed  question  in  courts,  and. 
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while  the  great  weight  of  authority  is  with  the  holding  of 
this  court  that,  when  sanity  becomes  an  issue,  it  must  be  es- 
tablished by  the  prosecution  like  every  other  fact,  yet  even 
judicial  minds  have  differed  thereon,  and  the  direct  instruc- 
tion to  the  nonprofessional  jury  that  the  burden  lay  on  the 
accused  to  prove  insanity  might  well  have  been  understood 
according  to  its  terms.  It  is  not  possible,  however,  that  any 
man  of  ordinary  intelligence,  in  the  light  of  the  rest  of  this 
charge,  could  have  understood  that  conviction  instead  of  ac- 
quittal must  follow  if  a  reasonable  doubt  existed.  The  very 
extravagance  of  the  proposition  renders  it  innocuous. 

{d)  Error  is  predicated  upon  the  instruction:  "If  there  is 
one  single  material  fact  in  the  case  proved  to  your  satisfac- 
tion by  a  preponderance  of  the  evidence,  .  .  .  this  is 
sufficient  to  raise  a  reasonable  doubt,  and  the  jury  should 
acquit  the  defendant." 

The  expression  here  criticised  is  not  a  fortunate  one.  While, 
of  course,  it  is  strictly  accurate,  yet,  standing  alone,  it  is  pos- 
sible that  it  might  convey  to  the  minds  of  jurymen  the  con- 
verse implication, — that,  unless  some  substantive  fact  were 
proved  by  the  preponderance  of  the  evidence,  it  would  not 
raise  a  reasonable  doubt.  But  we  cannot  say  in  this  case, 
and  in  the  light  of  the  very  full  and  accurate  instructions 
given  to  the  jury  as  to  the  persistency  of  the  presumption  of 
innocence,  the  propriety  of  the  most  charitable  and  merciful 
construction  of  the  facts,  and  the  necessity  that  every  rea- 
sonable doubt  should  be  removed  before  conviction  would  be 
justified,  that  it  could  have  misled  them.  If  counsel  for  the 
accused  deemed  this  instruction,  strictly  correct  in  itself,  to 
be  misleading,  or  to  suggest  by  implication  a  wrong  rule,  he 
could  have  requested  such  additional  instruction  as  would 
have  obviated  any  such  effect.  True,  the  supreme  court  of 
Iowa  has  considered  a  charge  substantially  like  this  suffi- 
ciently misleading  in  its  implications  to  justify  a  reversal, 
but  we  have  not  before  us  the  remainder  of  the  charge  in 
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that  case,  nor  the  peculiar  issues  which  were  presented,  both 
of  which  are  material  considerations  as  to  the  effect  or  sig- 
nificance of  such  a  charge.    State  v.  JucUeach^  96  Iowa,  249. 

On  the  other  hand,  in  State  v.  Roberts^  15  Oreg.  187,  the 
refusal  of  a  request  by  the  accused  for  the  giving  of  substan- 
tially this  instruction  was  affirmed  because  it  was  too  favor- 
able to  the  accused. 

We  have  carefully  examined  the  record  in  this  case,  and 
find  nothing  therein  to  throw  any  doubt  upon  the  care,  im- 
partiality, and  fairness  of  the  trial,  nor  upon  the  correctness 
of  the  conclusion  reached  in  the  court  below,  whereby,  as 
we  are  convinced,  even-handed  justice  was  administered. 

By  the  Cowrt. — Judgment  affirmed. 


Lanb  and  others,  Executors,  Appellants,  vs.  Fbawlby,  Ee- 

spondent. 

Fdynmry  21 — March  14, 1899, 

Action,  tort  or  contract  f  Deceit:  Survival:  Statutes  construed, 

1.  In  an  action  by  executors,  a  complaint  alleging  that  defendant  had 

made  false  representations  whereby  plaintiffs'  decedent  in  her  life- 
time had  been  induced  to  execute  a  mortgage  to  defendant,  which, 
through  foreclosure  by  an  assignee,  resulted  in  the  loss  of  the  prop- 
erty, for  the  value  of  which,  together  with  the  amount  of  a  defi- 
ciency judgment  paid  by  plaintiffs,  judgment  is  demanded,  is  held 
not  to  state  a  cause  of  action  on  implied  contract,  but,  if  any,  one 
in  tort  for  deceit 

2.  An  action  in  tort  for  deceit,  to  recover  general  damages  caused  by 

the  fraud,  does  not  survive  under  sec.  4253,  R  S.  1878,  which  pro- 
vides for  survival  of  "  actions  for  damages  done  to  real  and  per- 
sonal estate."  That  language  relates  only  to  injuries  to  specific 
property. 

3.  Nor  does  such  an  action  survive  under  sea  8252,  R  S.  1878,  which 

provides  that  "for  wrongs  done  to  the  property,  rights  or  interests 
of  another,  for  which  an  action  might  be  maintained  against  the 
wrongdoer,  an  action  may  be  brought  by  the  executors  or  admin- 
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istrators  of  the  person  injured,  after  his  death,  against  such  wrong- 
doer." That  section  was  not  intended  to  provide  for  the  survival 
of  any  action,  but  merely  to  regulate  the  proceedings  in  such  ac- 
tions as  otherwise  surviva 

Appbal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county :  "W.  F.  Bailby,  Circuit  Judge.    Affi/rmed. 

This  was  an  appeal  from  order  sustaining  demurrer  to 
a  complaint  which  alleged  that  plaintiffs  were  executors 
under  the  will  of  Mary  Allen,  deceased;  that  in  her  lifetime 
the  defendant  falsely  and  fraudulently  represented  to  the 
deceased,  substantially,  that  if  she  would  execute  and  de- 
liver to  him  a  note  and  mortgage  for  $1,300,  he  would  take 
proceedings  to  recover  back  certain  lands  formerly  owned 
by  her  deceased  husband,  for  the  executors  of  his  estate; 
that  the  law  required  that  before  taking  proceedings  he 
should  be  paid  his  fee,  otherwise  the  case  would  be  thrown 
out  of  court;  that  a  note  and  mortgage  for  attorney's  fees 
could  not  be  assigned,  and  that  he  would  attach  to  the  mort- 
gage a  written  agreement,  specifying  what  he  was  to  per- 
form, to  be  placed  upon  the  records  with  the  mortgage; 
that  the  false  statements  were  made  by  the  defendant  wil- 
fully and  fraudulently,  knowing  them  to  be  false,  and  for 
the  purpose  of  deceiving  said  Mary  Allen  and  inducing  her 
to  execute  said  note  and  mortgage,  which  she  did  in  reliance 
thereon;  that  said  representations  were  false,  and  that  the 
defendant  did  not  carry  out  any  of  said  false  and  fraudulent 
promises,  but  did  assign  the  said  mortgage,  which  was  there- 
after foreclosed,  and  the  property  sold;  and  that,  by  reason 
of  the  false  and  fraudulent  representations  so  made  as  afore- 
said, the  estate  of  said  Mary  Allen  has  suffered  the  loss  of 
the  real  estate  mortgaged,  to  its  damage  in  the  sura  of 
$2,500,  and  by  reason  of  the  payment  of  a  deficiency  judg- 
ment said  estate  has  been  damaged  in  the  further  sum  of 
$177.01.  Judgment  was  accordingly  demanded  for  $2,677.01. 
The  demurrer  was  general. 
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Appellants  contend  that  the  complaint  may  be  construed 
to  state  a  cause  of  action  in  assumpsit^  bnt,  if  not,  that  the 
action  for  deceit  survives  to  the  executors. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Vesper  Margcm.  To  the  point  that  the  cause  of  action  sur- 
vived, he  cited  sec.  3252,  S.  &  B.  Ann.  Stats. ;  Haight  v. 
Hayt,  19  jSf.  Y.  464;  Cregm  v.  Brooklyn  0.  2\  R.  Co.  75  N.  Y. 
192;  Hegerich  v.  Keddie,  «9  K  Y.  258;  RcmdaU  v.  N.  W. 
Tel  Co.  54  "Wis.  140;  Baker  v.  CrandaU,  Y8  Mo.  584, 47  Am. 
Rep.  126;  Pomeroy,  Remedies  (2d  ed.),  §  147. 

For  the  respondent  there  was  a  brief  by  Fromley^  Bundy 
€&  WilcoXj  and  oral  argument  by  C.  T.  Bimdy. 

Dodge,  J.  That  the  complaint  attempts  to  state  an  action 
ex  delicto  seems  too  plain  for  discussion.  The  allegations,  in 
brief,  are  that  defendant  made  false  representations  whereby 
deceased,  in  her  lifetime,  was  induced  to  execute  a  mortgage 
of  $1,300,  which,  being  foreclosed  by  others  than  the  de- 
fendant, resulted  in  the  loss  of  the  mortgaged  property  of 
value  $2,500,  whereby  she  suffered  damage  in  that  sum. 
On  the  other  hand,  the  complaint  contains  no  allegations 
sufficient  to  constitute  a  cause  of  action  in  contract.  In 
many  cases  in  this  court  the  allegation  of  the  wrongful  ob- 
taining or  withholding  of  money  from  the  plaintiff  has  been 
held  not  inconsistent  with  a  contract  character  of  the  action; 
but  in  every  such  case  that  character  has  been  saved  by  the 
fact  that  the  remedy  prayed  was  that  to  which  an  implied 
contract  entitled  the  plaintiff,  namely,  repayment  of  the 
money  actually  received  or  retained  by  the  defendant. 
Among  these  cases,  to  some  of  which  appellants  call  our  at- 
tention, is  Va/n  Oss  v.  Synon^  85  Wis.  661.  There  the  court, 
by  Obton,  J.,  says:  "In  actions  at  law  the  demand  for  judg- 
ment is  vastly  important  in  determining  the  nature  of  the 
action,  as  between  tort  and  contract,  or  as  between  trover 
and  money  had  and  received."    In  Fifield  v.  Sweeney^  62 
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Wis.  204,  the  action  was  held  to  be  in  contract,  for  the  rea- 
son that  the  prayer  for  relief  was  simply  that  to  which  the 
implied  contract  entitled  the  plaintiff.  In  that  case  the 
money  was  alleged  to  have  been  obtained  by  fraud  and  de- 
ceit, but  the  court  says:  "  The  whole  complaint  goes  upon 
the  implied  asmrripdt  to  repay  the  money  so  had  and  re- 
ceived, and  interest  thereon,  and  no  other  damage  by  reason 
of  the  fraud  or  mistake  is  claimed." 

Such  considerations  are  wholly  wanting  here.  The  prayer 
is  not  for  the  recovery  of  that  which  the  defendant  has  ob- 
tained from  the  plaintiff  by  the  alleged  misrepresentation, 
but  the  damage  which  she  has  suffered  by  reason  of  his  fraud, 
obviously  far  exceeding  the  amount  received  by  him,  which 
amount  is  not  set  forth.  Again,  the  complaint  is  obviously 
not  framed  upon,  and  not  sufficient  to  support,  an  action  ex 
contractu  for  breach  of  the  alleged  promises  of  defendant  to 
perform  certain  services  for  plaintiff.  Her  recovery  for 
such  breach  would  be  for  what  she  suffered  by  the  failure  to 
receive  those  services,  as  to  which  no  allegation  whatever 
is  made,  and  which  bear  no  relation  to  the  damages  set  forth 
and  sought  to  be  recovered. 

This,  then,  being  a  tort  action  for  deceit  to  recover  gen- 
eral damages  caused  by  the  fraud,  and  not  to  recover  back 
specific  property  obtained  by  fraud,  it  is  vigorously  debated 
whether  or  not  it  survives.  The  question  is  squarely  an- 
swered in  the  negative  by  this  court  in  John  V.  Farwdl  Co. 
V.  Wolfy  96  Wis.  10,  wherein  it  is  pointed  out  that  our  stat- 
ute for  the  survival  of  actions,  namely,  sec.  4253,  R  S.  1878, 
is  confined,  so  far  as  it  relates  to  this  subject,  to  "  actions  for 
damages  done  to  real  and  personal  estates; "  that  such  stat- 
ute is  taken  from  Massachusetts,  by  way  of  Michigan,  in 
both  of  which  it  received  a  restrictive  construction,  such 
as  to  exclude  such  torts  as  this,  and  a  construction  which 
wholly  differentiated  it  from  the  New  York  statute,  which 
provided  for  the  survival  of  "actions for  all  wrongs  done  to 
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property  rights  or  interests  of  another."  In  that  case  it  was 
said  (citing  Reed  v.  Hatch^  19  Pick.  47)  that  our  statute  i& 
confined  to  injuries  to  specific  property^  and  that  a  mere 
fraud  or  cheat  by  which  a  pecuniary  loss  is  sustained  is  not 
such, — while  the  New  York  statute  extends  to  injury  to  prop- 
erty rights  and  interests,  whereby  actions  for  deceit  or  other 
fraud  diminishing  the  estate  are  included.  John  V.  Farwell 
Co.  V,  Wolf  went  upon  the  assumption  that  the  question  of 
survival  of  actions  is  regulated  and  controlled  in  this  state 
entirely  by  sec.  4253,  and  that,  except  for  its  provisions,  no 
actions  survive  save  such  as  did  so  at  the  common  law. 

"We  are  urged  now  to  recede  from  the  conclusion  reached 
in  John  V.  Farwell  Co.  v.  Wolf^  and  to  find  authority  for 
the  survival  of  such  an  action  as  this  in  sec.  3252,  R.  S.  1878, 
which  provides  that  "  for  wrongs  done  to  the  property,  rights 
or  interests  of  another,  for  which  an  action  might  be  main- 
tained against  the  wrongdoer,  an  action  may  be  brought  by 
the  executors  or  administrators  of  the  person  injured  after  hia 
death  against  such  wrongdoer,  and,  after  his  death,  against 
his  executors  or  administrators."  It  is  true  that  the  expres- 
sion, "  wrongs  done  to  the  property,  rights  or  interests,"  ia 
the  same  as  that  used  in  the  New  York  statute  of  survival, 
which  there  has  been  held  broad  enough  to  include  injuries 
to  mere  property  rights,  as  distinguished  from  injury  to  prop- 
erty itself.  The  question,  however,  is  as  to  the  scope  of  sec. 
3252, —  whether  it  is  to  be  treated  as  a  survival  statute,  and 
as  additional  to  and  independent  of  sec.  4253.  Such  condi- 
tion of  things  would  be  almost  an  anomaly  in  careful  statute- 
making.  Sec.  4253  is  apparently  exhaustive  of  the  subject, 
and  occurs  in  a  chapter  under  the  title  of  "  Survival  of  Ac- 
tions," and  has  so  appeared  continuously  since  the  revision 
of  1849,  during  all  of  which  time  sec.  3252,  with  some  modi- 
fications immaterial  now,  has  existed  under  a  chapter  en- 
titled "  Actions  and  Proceedings  by  and  against  Executors," 
etc.     Such  classification  of  these  two  sections  would  seem  to 
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be  significant.  In  designating  what  actions  should  survive, 
the  legislature  would  naturally  locate  the  seqtion  on  that 
subject  in  the  chapter  with  reference  to  survival  of  actions, 
and  would  not  ordinarily  place  it  under  the  title  of  "  Pro- 
ceedings against  Executors;"  and  the  appearance  of  sec. 
3252  under  such  title  at  once  suggests  that  its  purpose  is  not 
to  provide  what  actions  for  wrongs  shall  survive,  but  to  pro- 
vide as  to  how  the  actions  which  do  survive  may  be  prose- 
cuted,—  whether  by  executors,  by  next  of  Idn,  or  by  heirs. 
Such  a  construction  would  be  not  at  all  unusual,  as  applied 
to  somewhat  analogous  statutory  provisions.  Thus,  in  Noo- 
nan  v.  Orton^  34  Wis.  259,  in  discussing  the  provision  in  the 
bankrupt  law  that  the  assignee  might  prosecute  and  defend 
in  his  own  name  "  all  suits  to  which  the  bankrupt  is  a  party," 
this  court  decided  that,  in  view  of  its  purpose,  its  general 
language  was  to  be  construed  to  apply,  not  to  "all  suits," 
but  only  to  those  based  on  rights  of  action  which  passed  to 
him  by  virtue  of  other  provisions.  Again,  in  Slatiaon  v. 
Schwdhacher  Bros.  <&  Co,  4  "Wash.  T83,  the  court  held  that  a 
section  providing  that  "oK  other  causes  qf  action  by  one  per- 
son against  another,  whether  arising  on  contract  or  other- 
wise, survive  to  the  personal  representatives,"  was  not  effect- 
ive to  give  survival  to  any  cause  of  action,  but  was  intended 
merely  to  regulate  the  manner  of  prosecuting  such  actions 
as  otherwise  survived.  In  Za  Pointe  v.  O^Malley^  47  Wis. 
332,  339,  this  court  held  that  sec.  2S01,  which  provides  that 
"  in  case  of  a  transfer  of  interest,  or  devolution  of  liability, 
the  action  may  be  continued  by  or  against  the  original 
party,"  did  not  confer  any  right  of  survival  or  assignment, 
but  merely  regulated  procedure  in  such  actions  as  by  virtue 
of  other  provisions  of  law  survived  or  were  assignable. 
Many  other  instances  might  be  found  where  general  lan- 
guage has  been  limited  by  reason  of  the  presumed  legislative 
purpose  to  thereby  regulate  rights  otherwise  existing,  rather 
than  to  grant  other  and  additional  rights. 
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This  construction,  by  which  the  grant  of  survival  of  ac- 
tions is  made  exclusively  by  sec.  4253,  and  only  regulation 
of  proceedings  in  such  as  do  survive  is  attempted  by  sec. 
3252,  is  in  accordance  with  all  the  precedents  and  practice 
in  this  state.  K"owhere,  in  the  fifty  years  of  existence  of 
these  two  statutes,  has  it  been  held,  or  indeed  intimated, 
that  any  action  survived  by  virtue  of  sec.  3252,  while  it  has 
been  repeatedly  said,  albeit  sometimes  obiter  and  some- 
times only  inferentially,  that  sec.  4253  is  exclusive  upon 
this  subject.  In  Woodward  v.  C.  &  N.  W.  R.  Co.  23  Wis. 
400,  the  court,  by  Dexon,  C.  J.,  said:  "The  common-law 
rule  must  govern,  unless  it  [the  action]  has  been  taken  out 
of  that  rule  by  some  express  provision  of  statute.  We  know 
of  no  such  provision.  The  statute  declaring  what  actions 
shall  survive  in  addition  to  those  which  survive  hy  the  com- 
mon law,  is  section  2  of  chapter  135  of  the  Kevised  Stat- 
utes [now  sec.  4253] ;  and  this  is  clearly  not  one  of  them. 
.  .  .  The  provisions  of  statutes  allowing  actions  of  tort 
to  survive  are  strictly  construed,  so  as  not  to  extend  the 
exceptions  beyond  the  clear  intent  of  the  legislature."  While 
it  is  true  that  sec.  3252  was  not  expressly  cited  in  the  orig- 
inal briefs  in  that  case,  it  was  urged  that  the  cause  of 
action  survived  because  it  was  an  injury  to  the  property 
rights,  as  distinguished  from  an  injury  to  the  property,  of 
the  deceased,  a  contention  which  could  find  support  only 
from  that  section;  and  in  a  motion  for  a  rehearing  the  pred- 
ecessor of  sec.  3252  was  strenuously  pressed  upon  the  court 
as  justifying  the  survival.  That  motion,  however,  was  over- 
ruled without  comment,  thus  impliedly  denying  to  that  stat- 
ute force  to  enlarge  the  list  of  surviving  actions  beyond 
the  limitations  of  sec.  4253. 

In  Noonam  v.  Orton,  34  Wis.  259,  the  court  again  treated 
chapter  135  (sec.  4253)  as  the  exclusive  statute  of  survival, 
and  said:  "In  this  state  the  list  of  actions  which  survive  is 
materially  enlarged  by  statute  (E.  S.  ch.  135).    But  in  this 
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list  we  fail  to  find  enumerated  actions  for  malicious  prose- 
cation  or  malicious  abuse  of  legal  process."  That  was  an 
action  by  the  assignee  in  bankruptcy  for  tho  diminution  of 
the  bankrupt's  estate  as  a  result  of  malicious  abuse  of  legal 
process,  which  might  apparently  well  have  been  supported 
by  the  application  of  the  so-called  New  York  rule,  if  sec. 
3252  be  given  the  construction  contended  for  by  appellants. 
In  that  case  the  court  cites  with  approval  In  re  OrockeUj  2 
N.  B.  R.  [75]  208,  in  which  it  is  held  that  an  action  for  deceit 
in  recommending  an  employee,  by  reason  whereof  the  loss  of 
a  large  amount  of  property  was  suffered,  was  an  action  of 
personal  tort  for  fraud  and  deceit,  and  did  not  survive  nor 
pass  to  the  assignee.  In  RcmdaLl  v.  N.  W.  Td.  Co.  54  "Wis. 
140,  sec.  4253  is  referred  to  generally  as  the  only  statute  giv- 
ing any  survival  to  a  tort  cause  of  action. 

In  FwrroiU  v.  Shea^  66  "Wis.  561,  566,  which  was  an  action 
of  ejectment,  both  sections  3252  and  4253,  and  some  other 
sections,  were  vigorously  pressed  upon  the  court  as  author- 
izing survival.  The  court  (Obton,  J.)  said:  "  Our  statute  on 
this  subject  (sec.  4253,  R.  S.  1878)  is  very  strict  and  clear, 
leaving  nothing  to  intendment  beyond  what  is  expressed  in 
it.  [Quotes  section.]  This  is  very  explicit.  "When  the  leg- 
islature provided  that  actions  for  the  recovery  ol  personal 
property  should  survive,  it  would  have  been  easy  and  highly 
proper  to  have  added  *  or  real  property.'  .  .  .  There  is 
no  other  statute  which  can  be  tortured  into  any  such  amend- 
ment of  the  common  law."  He  then  proceeds  to  declare  the 
rule  of  strict  construction,  and  that  the  expression  in  that 
section  of  certain  actions  excludes  all  others. 

In  Cotter  v.  Plumer^  72  Wis.  476,  which  was  an  action  for 
trespass  for  cutting  timber,  brought  against  the  administra- 
tor of  the  trespasser,  the  court  held  that  but  for  sec.  4253 
the  death  of  the  trespasser  would  have  terminated  the  ac- 
tion and  the  right  of  action  as  well;  that  by  virtue  of  that 
section  and  sec.  4254  both  the  action  and  the  right,  to  the 
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extent  of  actual  or  compensatopy  damages,  are  saved.  It  is 
apparent  that,  if  sec.  8252  also  grants  survival  of  action,  that 
right  would  have  existed  unrestrained  by  sec.  4254,  and 
pimitory  damages  as  well  might  have  been  recovered.  It 
does  not  appear  that  sec.  8252  was  called  to  the  attention  of 
the  court,  however.  Murray  v.  Buell^  76  Wis.  657,  was  an 
action  for  loss  and  damage  resulting  from  a  conspiracy  to 
the  injury  of  plaintiff's  business.  The  court  held  that  such 
cause  of  action  did  not  survive,  either  by  virtue  of  sec.  4253, 
K.  S.  1878,  nor  by  virtue  of  ch.  280,  Laws  of  1887,  which 
added  actions  for  assault  and  battery,  false  imprisonment, 
or  other  damage  to  the  person,  and  therefore  did  not  sur- 
vive at  all.  That  action  is  in  all  respects  analogous  to  the 
action  of  deceit,  resulting  in  loss  and  damage.  Sec.  3252 
does  not  appear  to  have  been  pressed  upon  the  attention  of 
the  court. 

John  V.  FarweU  Co.  v.  Wolf^  96  "Wis.  10,  as  we  have 
said,  again  declares  sec.  4258  to  be  the  statute  measuring 
the  survival  of  actions,  and  denies  the  claim  made  in  that 
case  that  an  injury  such  as  this  could  survive  by  virtue  of 
the  New  York  authorities.  An  examination  of  the  briefs 
in  this  case  shows  that  neither  sec.  8252  nor  sec.  4253  was 
specifically  called  to  the  attention  of  the  court,  but  that  it 
was  contended  that  actions  for  injuries  to  property  rights,  as 
distinguished  from  the  property  itself,  survive;  and  it  can- 
not be  said,  from  examination  either  of  the  briefs  or  of  the 
opinion,  that  both  of  these  sections  were  not  before  the  court 
and  duly  considered  in  reaching  its  decision. 

In  Schmidt  v.  Mmasha  W.  W.  Co.  99  Wis.  300,  both  sec- 
tions 8252  and  4253  were  pressed  upon  the  court  as  author- 
izing the  survival  of  the  widow's  right  to  damages  for  her 
husband's  death;  but  the  survival  was  denied  by  the  court 
on  the  authority  of  Woodward  v.  C,  <&  jV.  W.  R.  Co.  23  Wis. 
400,  the  court  declining  to  consider  the  language  of  sec.  3252 
and  impliedly  treating  it  as  giving  no  rights  of  survival,  the 
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whole  discussion  being  addressed  to  the  language  of  sec. 
4253. 

Thus,  it  appears  that  through  a  period  of  fifty  years,  with 
the  subject  more  or  less  directly  presented  to  the  court  in 
some  ten  or  twelve  vigorously  contested  cases,  there  has 
been  no  departure  from  the  view  that  sec.  4253  is  the  statute 
which  accords  the  quality  of  survival  to  actions  not  surviv- 
ing at  common  law,  and  that  sec.  3252  accords  no  such  right. 
During  this  period  the  entire  body  of  the  statutes  has  been 
twice  carefully  revised,  with  no  change  in  the  arrangement 
or  language  of  these  sections  to  indicate  legislative  disap- 
proval of  the  view  taken  by  the  court.  Several  times  those 
sections  have  been  verbally  amended  to  enlarge  the  scope 
of  one  or  the  other,  but  never  so  as  to  intimate  that  the  view 
taken  by  the  court  as  early  as  1868,  in  Woodnjoa/rd  v.  C.  <& 
iT.  W.  B,  Co.j  and  frequently  followed  since,  was  not  in  ac- 
cord with  the  legislative  purpose.  Whatever  might  be  our 
view,  as  an  original  question,  of  the  relation  between  these 
two  sections,  it  would  be  subversive  of  the  whole  doctrine 
of  stare  decisis^  by  which  both  property  rights  and  litigation 
must  be  guided,  to  now  depart  from  the  position  so  persist- 
ently maintained,  whether  always  definitely  expressed  or 
not,  and  to  hold  that  any  action  for  a  wrong  done  to  prop- 
erty rights  or  interests  of 'another  shall  survive,  even  though 
it  do  not  come  within  the  language  of  sec.  4253.  We  feel 
constrained  to  hold,  as  we  think  the  court  has  repeatedly 
held  before,  that  sec.  4253  is  exclusive  upon  the  subject,  and 
that  an  action  of  deceit  to  recover  pecuniary  damages  not 
to  specific  property  does  not  survive  the  death  of  the  party 
injured,  and,  as  a  result,  that  the  complaint  in  this  case  states 
no  cause  of  action. 

JSy  the  Court —  Order  sustaining  demurrer  is  aflBjrmed. 
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DowLiNG,  Bespondent,  vs.  The  Fire  Association  of  Phila- 
delphia, Garnishee,  Appellant. 
Same,  Eespondent,  vs.  The  Lancashire  Insurance  Company, 

Garnishee,  Appellant. 
Same,  Eespondent,  vs.  The  FARMERa  Fire  Insurance  Com- 
pany, Garnishee,  Appellant. 
Keid,  Murdoch  &  Co.,  Eespondent,  vs.  The  Fire  Associa- 
tion OP  Philadelphia,  Garnishee,  Appellant. 
Same,  Eespondent,  vs.  The  Farmers  Fire  Insurance  Com- 
pany, Garnishee,  Appellant. 
EoBERTsoN,  Eespondent,  vs.  The  Fire  Association  of  Phila- 
delphia, Garnishee,  Appellant. 
Same,  Eespondent,  vs.  The  Farmers  Fire  Insurance  Com- 
pany, Garnishee,  Appellant 
Conrad,  Eespondent,  vs.  The  Fire  Association  of  Phila- 
delphia, Garnishee,  Appellant. 

February  21 — March  14, 1899. 

Qamiahment:  Costa:  Discretion, 

1  A  garnishee  who  denies  liability  and,  upon  trial  of  the  issue,  is  suo- 
cessful,  is  entitled  to  recover  costs  of  the  plaintiff  under  sec.  2773, 
R.  S.  1878,  providing  that,  in  Case  of  a  trial  between  plaintiff  and 
garnishee,  if  the  plaintiff  do  not  recover  more  than  the  garnishee 
admitted  by  his  answer,  the  latter  sliall  recover  costs. 

2.  Where  in  such  a  csise  the  garnishee  is  entitled  to  costs  the  court  has 
no  discretion  to  limit  the  amount  thereof  to  a  fixed  sum,  but  they 
should  be  taxed  and  allowed  as  prescribed  by  the  general  statute 
(sea  2921,  R.  B.  1878). 

Appeals  from  judgments  of  the  circuit  court  for  Eau  Claire 
county:  W.  F.  Bailey,  Circuit  Judge.    Reversed. 

These  cases  were  reported  by  the  judge  of  the  Seventeenth 
circuit  as  involving  legal  questions  of  such  doubt  and  diffi- 
culty as  to  warrant  consideration  and  decision  by  this  court. 
The  facts  involved  in  each  case  are  substantially  the  same. 
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except  as  herein  stated.  The  several  plaintiffs  were  credit- 
ors of  Thomas  F.  Dowling.  Actions  were  commenced,  and 
the  insurance  companies  summoned  as  garnishees.  Each 
answered,  denying  liability.  Issue  was  taken  upon  such 
answers.  There  was  no  formal  consolidation  of  the  actions, 
but,  the  issues  being  similar,  the  court  directed  that  the 
several  actions  having  the  same  plaintiff  should  be  tried  to- 
gether, which  was  done,  and  a  joint  judgment  in  favor  of 
such  plaintiff  and  against  the  garnishees  was  rendered.  Upon 
appeal  these  judgments  were  reversed,  on  the  ground  that 
the  actions  were  prematurely  brought  and  that  the  liability 
of  the  garnishees  was  contingent  and  not  absolute.  Dowling 
V.  Zo/ncashire  Ins.  Co.  89  Wis.  96.  Stipulations  were  made 
by  the  attorneys  in  each  action  that  the  same  should  be  dis- 
missed with  costs.  Judgments  were  duly  entered  pursuant 
thereto,  and  costs  were  taxed,  each  garnishee  being  allowed 
only  its  proportionate  share  of  the  costs  and  disbursements 
incurred  on  the  trial,  besides  such  as  were  taxable  for  serv- 
ices separately  performed.  Plaintiffs  moved  to  retax  costs. 
In  the  three  Ann  Dowling  cases  the  court  reduced  the  costs 
frpm  $256.51  to  $104.96,  not  by  disallowing  items  improp- 
erly included,  nor  by  reducing  separate  items  because  in 
excess  of  the  amount  allowed  by  statute,  but  on  the  ground 
that  the  actions  were  equitable  and  the  court  had  the 
power,  in  discretion,  to  reduce  the  amount  to  such  sum  as 
would  seem  fair  and  just.  In  each  of  the  other  cases  the 
court  reduced  the  amount  from  $48.72  to  $8.35,  basing  its 
action  on  the  same  ground  as  in  the  other  cases.  The  ques- 
tion certified  is  whether  the  action  of  the  court  was  valid  or 
invalid. 

For  the  appellants  there  were  briefs  by  DoolitUe  db  Shoe- 
maker^ and  oral  argument  by  Z.  ^.  DoolitUe. 

For  the  respondents  there  were  briefs  by  Geo.  O.  cfe  Fred 
A,  TeaU^  and  oral  argument  by  Fred  A.  TeaU.  They  con- 
tended, inter  allay  that  it  was  an  equitable  action.    Ddaney 
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V.  Eartwiffy  91  Wis.  412.  The  matter  of  costs  rested  in  the 
discretion  of  the  court.  Massing  v.  Ames,  38  Wis.  285;  Gil- 
num  V.  Vcmghcm^  44  Wis.  646;  Marsh  v.  BeUew,  45  Wis.  36; 
Spruhm  V.  Stout,  52  Wis.  517;  HiU  v.  Dwra/nd,  58  Wis.  160; 
Carrier  v.  Atwood,  58  Wis.  301 ;  Pcyrtz  t;.  Schantz,  YO  Wis. 
497;  Lego  v.  Medley,  79  Wis.  211;  Shawano  Co,  Bank  v. 
Eoepjpm,  78  Wis.  533. 

Bakdeeh,  J.  The  question  certified  by  the  circuit  judge 
could  easily  have  been  answered  by  him,  had  he  referred  to 
the  statute  governing  costs  in  garnishee  actions,  and  the  de- 
X5isions  of  this  court.  Sec.  2772,  R.  S.  1878,  provides:  "In 
case  of  a  trial  of  an  issue  between  the  plaintiff  and  any  gar- 
nishee, costs  shall  be  awarded  to  the  plaintiff  and  against 
the  garnishee,  in  addition  to  his  liability,  if  the  plaintiff 
recover  more  than  the  garnishee  admitted  by  his  answer; 
and  if  he  do  not,  the  garnishee  shall  recover  costs  of  the 
plaintiff.  In  all  other  cases,  under  this  chapter,  not  ex- 
pressly provided  for,  the  court  may  award  costs  in  favor  of 
or  against  any  party,  in  its  discretion."  In  these  cases  the 
garnishees  denied  liability.  The  plaintiffs  took  issue  upon 
this  answer  and  were  defeated.  The  garnishees  were  put  to 
the  trouble  and  expense  of  a  trial,  and  we  see  no  reason  why, 
under  the  terms  of  the  statute,  they  should  not  be  entitled 
to  their  costs.  In  Baker  v.Lcmcashire  Ins.  Co,  52  Wis.  193, 
it  was  argued  that  the  last  clause  of  the  statute  quoted  places 
the  whole  matter  of  costs  in  the  discretion  of  the  court,  but 
the  chief  justice,  in  answering  this  contention,  said:  "But 
we  agree  with  the  plaintiff's  counsel  that  this  construction 
is  not  to  be  adopted,  but  that  the  court's  discretion  in  allow- 
ing costs  is  subject  to,  and  controlled  by,  other  statutory 
provisions." 

It  being  established  that  the  garnishees  were  entitled  to 
their  costs,  we  are  led  to  the  inquiry  whether  the  court  had 
any  discretion  as  to  the  amount  that  should  be  allowed. 
Vol.  103—25 
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Sec.  2921,  E.  S.  1878,  provides  that  when  costs  are  allowed 
they  shall  be  as  therein  prescribed.  Subd.  7,  sec.  2918,  says 
that  in  all  equitable  actions  costs  may  be  allowed,  or  not> 
to  any  party,  in  the  discretion  of  the  court.  In  construing 
this  provision  minre  OarroWa  Willy  53  Wis.  228,  this  court 
said:  " This  discretion  seems  to  be  limited  to  allowing  or 
disallowing  to  a  party  such  costs  as  the  other  provisions  of 
the  statute  prescribe,  and  not  to  be  a  discretion  to  fix  an 
arbitrary  amount,  according  to  the  trial  judge's  notion  of 
justice  and  equity  in  the  particular  case."  This  construc- 
tion was  followed  in  Hayes  v.  Douglas  Co.  92  Wis.  429,  where 
it  was  said:  "It  was  error  to  limit  the  amount  of  costs  to 
be  recovered  to  $30.  The  court  had  exhausted  its  powers 
over  the  matter  of  costs  when  it  had  determined  that  the 
plaintiff  should  recover  them.  The  law  determines  the 
amount." 

Eef erring  to  T.  T.  Haydock  O.  Oo.  v.  Pier,  78  Wis.  579,  we 
find  it  stated  that  in  actions  of  this  kind  costs  are  not  limited 
to  $25,  under  sec.  2921,  R.  S.  1878,  because  they  are  not  ac- 
tions at  law  on  contract.  It  follows,  therefore,  that  the 
action  of  the  circuit  court  was  without  warrant  of  law,  and 
cannot  be  sustained. 

By  the  Court, —  The  judgment  in  each  of  these  several  ac- 
tions is  reversed,  and  the  cases  are  remanded  with  direc- 
tions to  enter  judgments  in  favor  of  the  garnishees  for  costs 
as  originally  taxed. 
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Thb  FAKBiERS  FnuB  Insubanob  CoMPAirr,  Plaintiff  in  error, 
vs.  Conrad  and  another,  Defendants  in  error. 

Fdrrwary  SI — March  14, 1899. 

Writ  of  error:  Oamisihment:  At  law  or  in  equity  f 

1,  A  writ  of  error  wiU  lie  only  after  judgment  in  an  aotion  at  law,  and 
cannot  be  used  to  review  judgments  in  equitable  actions. 

2l  a  proceeding  by  garnishment  to  reach  nonleviable  property  or  assets 
is  essentially  equitabla 

Erroe  to  review  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Writ  dismissed, 

W.  S.  Conrad  commenced  an  action  in  the  circuit  court  for 
Eau  Claire  county  against  Thomas  F.  Dowlvag^  and  sum- 
moned the  plaintiff  in  error  as  garnishee.  The  latter  had 
insured  property  belonging  to  Bowlvng^  which  had  been  de- 
stroyed by  fire,  and  Conrad  was  seeking  to  secure  payment 
of  a  debt  due  him  from  Bowling  by  the  garnishment  pro- 
ceedings. The  garnishee  answered,  denying  liability.  Issue 
thereon  was  taken,  but  it  was  finally  determined  that  the 
garnishee  was  not  liable,  and  a  stipulation  was  made  that 
the  proceedings  should  be  dismissed  with  costs.  Judgment 
of  dismissal  was  duly  entered,  and  costs  taxed  at  $48.72. 
Upon  a  motion  to  review  such  retaxation,  the  court  dis- 
allowed all  items  for  taxable  costs,  and  allowed  judgment 
to  stand  for  $8.35  disbursements.  The  garnishee  seeks  to 
review  the  action  of  the  circuit  court  by  this  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  DoolitUe  db 
Shoemaker^  and  oral  argument  by  Z.  A.  Doolittle. 

For  the  defendants  in  error  there  was  a  brief  by  Geo.  C.  cfe 
Fred  A.  TeaUy  and  oral  argument  by  Fred  A.  TeaU. 

Bardeen,  J.  Sec.  21,  art.  I,  of  the  constitution  provides 
that  "  writs  of  error  shall  never  be  prohibited  by  law."    In 
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BuUricJc  V.  Roi/y  72  "Wis.  164,  it  was  said  that  this  constitu- 
tional provision  renders  the  writ  inviolate,  and  preserves  it 
to  the  citizen  as  it  existed  when  the  constitution  was  adopted. 
Jackson  v.  State,  92  Wis.  422,  is  to  the  same  effect.  There  is, 
however,  no  constitutional  provision  or  statutory  enactment 
enlarging  its  scope  or  increasing  its  functions.  It  lay  then, 
as  it  only  lies  now,  after  judgment  in  any  action  at  law  in  a 
court  of  record,  to  correct  some  supposed  mistake  in  the  pro- 
ceedings or  judgment  of  the  court.  It  was  never  granted  to 
review  a  judgment  in  an  equitable  action.  Ddajplaine  v. 
MadisoTiy  7  Wis.  407;  Hbwea  v.  Btiekmgham,  13  Wis.  442; 
Shannon  v.  State,  18  Wis.  604;  Oostello  v.  Buck,  25  Wis.  477; 
Crocker  v.  State,  60  Wis.  553.  Sec.  3043,  Stats.  1898,  provides 
that  writs  of  error  may  issue  to  review  final  judgments  in 
actions  triable  by  jury,  except  actions  for  divorce.  Thus, 
it  will  be  seen,  both  by  statute  and  decision,  that  a  writ  of 
error  will  only  lie  after  judgment  in  an  action  at  law,  and 
cannot  be  used  to  review  judgments  in  equitable  actions. 
Therefore,  if  it  be  determined  that  this  is  an  equitable  ac- 
tion, the  writ  of  error  must  be  dismissed.  This  question  has 
been  raised  in  this  court  in  several  cases,  aad  decided,  so  that 
it  becomes  unnecessary  to  discuss  it  at  this  time.  In  Za 
Crosse  Nat.  Bamk  v.  WUson,  74  Wis.  391,  the  conclusion  ar- 
rived at  is  that  a  proceeding  by  garnishment  to  reach  non- 
leviable  property  or  assets  formerly  reached  by  a  creditors' 
bill  is  essentially  equitable,  and  the  issues  therein  are  triable 
by  the  court.  DeUmey  v.  Hartwig,  91  Wis.  412,  holds  the 
same  doctrine.  And  see  T.  T,  Raydock  G.  Co.  v.  Pier,  78  Wis. 
579.  There  can  be  no  doubt  but  that  Conrad  was  seeking 
to  secure  what  is  termed  "  nonle viable  assets  "  in  the  hands 
of  the  plaintiff  in  error.  This  marked  the  proceeding  as  dis- 
tinctly equitable  in  its  nature,  and  hence  the  judgment  en- 
tered therein  cannot  be  reviewed  in  this  court  by  writ  of 
error.    While  no  formal  motion  to  dismiss  the  writ  has  been 
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made,  it  being  apparent  that  the  writ  was  improvidently 
issued,  the  court  feels  bound  to  decline  to  hear  the  case  on 
its  merits,  and  to  dismiss  the  writ 
By  ihs  Court. —  So  ordered. 


Meinhold,  Eespondent,  vs.  Waltbes  and  others,  imp.,  Ap- 
pellants. 

F^tymary  H— March  U,  1899. 

Public  lands:  Homestead  entry:  Mortgage  prior  to  patent 

A  mortgage  given  by  one  who  has  entered  land  as  a  homestead  under 
the  federal  statutes  and  has  received  the  final  receiver's  receipt  or 
certificate  is  valid  as  against  the  mortgagor  and  those  claiming 
under  him,  even  though  given  prior  to  the  issue  of  the  patent,  if 
given  and  received  in  good  faith. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  W,  F.  Bailey,  Circuit  Judge.    Affirmed. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Ckas.  F.  Orow  and  J.  B.  Stv/rdevcmt  dk  Son.  They  con- 
tended, inter  alia^  that  the  mortgage  was  void  as  against 
public  policy.  Herbert  v.  Brown^  65  Fed.  Rep.  2;  Anderson 
V.  Carkins,  135  U.  S.  483;  Carley  v.  Oitchdly  105  Mich.  38. 
A  mortgage  is  a  conveyance  of  an  interest  in  lands.  Rowell 
V.  Williams  J  54  "Wis.  636;  Mason  v.  Beachy  55  Wis.  607. 

For  the  respondent  there  was  a  brief  by  McCausland  <J& 
Smithy  and  oral  argument  by  K  F.  MoCausUmd.  As  to  the 
validity  of  the  mortgage  they  cited  Spiess  v.  Neubergy  71 
Wis.  279;  Paige  v.  FeterSy  70  Wis.  178;  Wis.  Cent.  B.  Co.  v. 
Price  Co.  64  Wis.  579;  FuUer  v.  Eunty  48  Iowa,  163;  Nycum 
V.  McAUisiery  33  Iowa,  374;  Orr  v.  Stewarty  67  Cal.  275; 
EtrJccddie  v.  Larrabeey  31  Cal.  455 ;  Christy  v.  Dcmay  34  Cal. 
548,  554;  S.  C.  42  Cal.  179;  Stewart  v.  PowerSy  98  Cal.  514; 
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Cwmp  V.  Chrider^  62  Cal.  20;  Whitaey  v.  Buckman^  13  Cal. 
536;  Tartar  v.  HaU,  3  Cal.  263;  I/mg  v.  Morey^  40  Minn. 
396;  Jones  v.  Tainter^  15  Minn.  512;  Norru  t>.  Heald^  12 
Mont.  282;  WiZcox  v.  John^  21  Colo.  367;  Hohhins  v.  Bunn^ 
54  111.  48 ;  Skinner  v.  Beynieh^  10  Neb.  323 ;  Jones  v.  Yoalrumy 
5  Neb.  265;  Cheney/ v.  WhiUy  5  Neb.  261;  Larson  v.  Wets- 
bechei'y  1  Land  Deo.  Dept.  Int.  422;  Appeal  of  Boy^  6  id. 
340;  Ealing  v.  Eddy^  9  id.  337;  Towng  v.  Arnold^  5  id.  701; 
William  R.  Bay,  6  id.  340;  Mudgett  v.  D.  c6  S.  O.  B.  Co. 
8  id.  243;  Ahnzo  TT.  OramSy  11  id.  283;  Murdoch  v.  Fergu- 
son,  13  id.  198;  Wright  v.  Stiumway,  1  Biss.  23;  Hastings  <& 
D,  B.  Co.  V.  Whitney,  132  U.  S.  357,  361;  Co)meliusv.  Kessd, 
128  TJ.  S.  456,  460;  Wis.  Cent.  B.  Co.  v.  Price  Co.  133  U.  S. 
496;  Myers  v.  Croft,  13  Wall.  291;  French's  Lessee  v.  Spen- 
cer, 21  How.  228;  ThredgiUv.  Bintard,  12  How.  24;  Landes 
V.  Brant,  10  How.  348;  Eughes  v.  TJ.  S,  4  Wall.  232. 

Casscday,  C.  J.  This  is  an  appeal  from  a  judgment  of 
foreclosure  and  sale  in  an  action  commenced  April  13, 1895, 
to  foreclose  a  mortgage  bearing  date  September  8, 1873,  ex- 
ecuted by  A.  W.  Kaymond  and  wife  to  J.  0.  Gwin  &  Co., 
to  secure  $800,  and  which  mortgage  was  assigned  to  the 
plaintiff  October  10, 1874.  Issue  being  joined  and  trial  had, 
the  parties  stipulated  the  facts  or  the  court  found  them  to 
be,  in  effect,  that  May  18, 1869,  one  A.  W.  Kaymond,  the 
mortgagor,  made  appUcation  to  enter  the  lands  described 
as  a  homestead,  pursuant  to  the  acts  of  Congress  then  in 
force;  that  March  6, 1871,  he  made,  executed,  and  delivered 
to  one  Stafford  a  quitclaim  deed  of  all  the  pine  timber  on 
the  lands  described,  and  that  deed  was  recorded  March  7, 
1871;  that  March  27,  1873,  the  final  receiver's  certificate  or 
receipt  was  issued  to  A.  W.  Raymond  for  such  lands,  and 
such  receipt  was  recorded  October  23, 1873;  that  March 
22,  1875,  such  certificate  or  receipt  was  set  aside  and  de- 
clared void  by  the  commissioner  of  the  general  land  office  of 
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the  United  States;  that  April  27, 1875,  another  receiver's  cer- 
tificate or  final  receipt  was  issued  to  him  in  lieu  of  the  one  so 
set  aside,  and  the  same  was  duly  recorded  May  10, 1875; 
that  May  7, 1875,  the  mortgagor  and  wife,  for  a  valuable  con- 
sideration, conveyed  a  part  of  the  lands  described  to  J.  C. 
Gwin  &  Co.,  by  warranty  deed,  which  was  duly  recorded 
May  10,  1875;  that  May  7,  1875,  that  firm  conveyed  the 
pine  timber  on  another  part  of  the  land  described  to  Hunt- 
zicker  by  quitclaim  deed,  which  was  recorded  June  2, 1875 ; 
that  the  members  of  the  firm  and  their  wives  also  conveyed 
the  lands,  excepting  the  pine  timber,  to  Huntzicker,  by  war- 
ranty deed.  May  29, 1875,  which  was  duly  recorded,  June  2, 
1875 ;  that  July  30, 1875,  a  patent  was  issued  by  the  United 
States  to  A.  "W.  Raymond,  covering  the  lands  described;  that 
subsequently  the  defendants,  respectively,  acquired  some 
right,  title,  or  interest  in  such  lands  or  some  portion  thereof, 
so  as  to  be  properly  ipade  defendants  herein;  that  there  is 
no  evidence  that  J.  0.  Gwin  &  Co.  or  the  plaintiff  had  any 
knowledge  of  the  execution  and  delivery  of  the  quitclaim 
deed  of  March  6, 1871;  that,  at  the  time  the  mortgage  was 
executed  and  delivered,  J.  0.  Gwin  &  Co.  had  no  knowledge 
of  any  infirmity  or  alleged  infirmity  in  the  title  to  the  lands 
described;  that,  at  the  time  the  mortgage  was  assigned,  the 
plaintiff  herein  had  no  knowledge  of  any  infirmity  in  the 
title;  that  J.  0.  Gwin  &  Co.  took  the  mortgage  in  good 
faith  and  for  a  valuable  consideration;  that  the  plaintiff 
was  a  purchaser  for  a  valuable  consideration,  in  good  faith, 
of  the  note  and  mortgage;  that  A.  W.  Raymond  was  en- 
listed in  the  service  of  the  United  States  as  a  soldier  of  the 
war  of  the  Rebellion  between  1861  and  1865 ;  that  all  of  the 
allegations  of  the  complaint  and  reply  are  true;  that  all  of 
the  allegations  of  the  answers  and  counterclaim  are  untrue; 
that  there  was  due  at  the  date  of  the  findings  $1,455.78;  also 
$50  as  solicitor's  fee,  which  was  therein  determined  to  be  a 
reasonable  fee  in  such  a  case. 
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As  conclusions  of  law  the  court  found,  in  effect,  that  the 
plaintiff  was  entitled  to  the  usual  judgment  of  foreclosure 
and  sale;  and  from  the  judgment  entered  thereon  accord- 
ingly three  of  the  defendants  appeal. 

The  only  question  presented  in  this  case  is  whether  the 
mortgage  is  valid  as  against  the  mortgagor  and  those  claim- 
ing under  him,  or  void  because  it  was  executed  prior  to  the 
time  when  the  mortgagor  obtained  his  patent.  The  question 
must  be  resolved  according  to  the  federal  statutes  as  con- 
strued by  the  supreme  court  of  the  United  States.  Paige  v. 
Peters,  70  Wis.  182;  Wis.  Gent.  R.  Co.  v.  Wis.  River  L.  Co. 
71  Wis.  99;  Whitm^y  v.  Detroit  L.  Co.  78  Wis.  246;  MiUer  v. 
Donahue,  96  Wis.  608.  Such  statutes  required  the  person 
making  such  homestead  entry,  after  the  expiration  of  five 
years  from  the  time  of  making  such  entry,  to  make  proof 
that  he  had  resided  upon  or  cultivated  the  premises  for  the 
term  of  five  years  immediately  succeeyding  the  time  of  filing 
the  affidavit  of  such  entry,  and  also  to  make  an  affidavit  that 
no  part  of  such  land  had  been  alienated,  except  as  therein 
provided.  K.  S.  of  TJ.  S.  sec.  2291.  The  exception  thus  men- 
tioned relates  to  transfers  for  church,  cemetery,  school,  or 
railroad  purposes.  R  S.  of  U.  S.  sec.  2288.  Such  statutes 
also  provide,  in  effect,  that  no  lands  acquired  for  such  home? 
stead  should  "  in  any  event  become  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor."    K.  S.  of  TJ.  S.  sec.  2296. 

This  court  has  held  that  one  who  has  placed  machinery 
upon  land  which  the  purchaser  of  the  machinery  has  entered 
as  a  homestead,  but  for  which  he  has  obtained  no  patent^ 
cannot  enforce  a  lien  upon  the  land  for  the  payment  of  the 
machinery.  Paige  v.  Peters,  70  Wis.  178.  Subsequently, 
this  court  held  that  a  person  having  made  such  homestead 
entry  might  give  a  valid  mortgage  thereon  prior  to  obtain- 
ing his  patent.  Spiess  v.  Nexiberg,  71  Wis.  279.  In  reach- 
ing such  conclusion,  this  court  followed  the  prior  adjudica- 
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tions  of  the  supreme  court  of  the  United  States  upon  the 
subject  there  cited.  In  one  of  these  adjudications  it  was  said 
not  to  have  been  the  purpose  of  Congress  to  make  the  lands 
themselves  inalienable  until  the  patent  should  be  granted, 
and  in  another  it  was  expressly  held  that,  "  unless  forbidden 
by  some  positive  law,  contracts  made  by  actual  settlers  on 
the  public  lands  concerning  their  possessory  rights,  and  con- 
cerning the  title  to  be  acquired  in  future  from  the  United 
States,  are  valid  as  between  the  parties  to  the  contract,  though 
there  be  at  the  time  no  act  of  Congress  by  which  the  title 
may  be  acquired,  and  though  the  government  is  under  no 
obligation  to  either  of  the  parties  in  regard  to  the  title."  71 
Wis.  286,  citing  Lamb  v.  Davenporty  18  Wall.  307. 

It  is  contended  that  such  cases  have  since  been  practically 
overruled  by  the  supreme  court  of  the  United  States.  In 
the  case  particularly  relied  upon  it  was  held  that  "  a  con- 
tract by  a  homesteader  to  convey  a  portion  of  the  tract  when 
he  shall' acquire  title  from  the  United  States  is  against  pub- 
lic policy  and  void ;  and  it  cannot  be  enforced,  although  a 
valuable  consideration  may  have  passed  to  the  homesteader 
from  the  other  party."  Anderson  v,  CarMnSj  135  U.  S.  483. 
That  was  an  action  for  specific  performance  of  a  contract 
entered  into  prior  to  the  entry  of  the  land,  and  hence,  in 
our  judgment,  has  no  application  to  the  case  at  bar.  In 
a  quite  recent  case  it  has  been  held  by  that  court  that  "  in 
holding  that,  as  between  the  United  States  and  a  homestead 
settler,  the  land  is  to  be  deemed  the  property  of  the  former, 
at  least  so  far  as  is  necessary  to  protect  it  from  waste,  the 
court  is  not  to  be  understood  as  expressing  an  opinion 
whether,  as  between  the  settler  and  the  state,  it  may  not  be 
deemed  to  be  the  property  of  the  settler,  and  therefore  sub- 
ject to  taxation."  Shiver  v.  U,  S.  159  U.  S.  492.  In  a  still 
more  recent  case  it  is  held  that,  "as  between  the  govern- 
ment and  the  settler,  the  title  to  public  land,  until  the  con- 
ditions of  the  law  are  fulfilled,  remains  in  the  United  States, 


Digitized  by 


Google 


394         SUPKEME  COUET  OF  WISCONSIN.        [102 

Davis  v&  The  Pioneer  Furniture  Ca 

but  in  the  meantime,  if  the  settler  is  engaged  in  improving 
the  land  as  required  by  law,  and  disposes  of  any  surplus 
timber  without  intent  to  defraud  the  government,  and  the 
purchaser  buys  the  timber  under  the  belief  that  there  is  no 
intent  or  purpose  to  defraud  the  government,  the  sale  is 
lawful,  and  the  purchaser  is  protected."  Stone  v.  U.  S.  167 
TJ.  S.  178.  The  receiver's  receipt  was  sxi!&cientj[}rima facie 
proof  of  the  homestead  entry  in  the  land  office.  WhiMaJcer 
V.  Pendola^  78  Cal.  296.  In  the  case  at  bar,  the  "  final  re- 
ceiver's receipt "  or  certificate  was  obtained  more  than  five 
months  prior  to  the  execution  of  the  mortgage,  and  although 
that  receipt  or  certificate  was  set  aside  by  the  commissioner 
March  22, 1875,  yet  another  was  issued  in  lieu  of  it  April  27, 
1875,  and  about  three  months  afterwards  a  patent  was  issued 
thereon  to  the  man  who  executed  the  mortgage.  The  court 
found  that  the  mortgage  was  given  and  received  in  good 
faith,  and  such  findings  appear  to  be  supported  by  the 
record. 

By  the  Oav/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Davis,  Receiver,  Appellant,  vs.  The  Pioneeb  Fubntturb  Com- 
PANT,  Respondent. 

February  22 — Jlfarc7i  U^  1899. 

Fire  insurance:  Premium  notes:  Defenses  of  maker:  Breaches  of  conr 
ditions:  Use  of  prohibited  article  necessary  in  business:  UhcoHdi- 
tional  and  sole  ownership, 

1.  In  an  action  upon  a  premium  note  given  in  consideration  of  a  policy 
of  insurance,  the  insiired  cannot  defeat  a  recovery  on  the  ground 
that  conditions  in  the  policy  respecting  the  ownership  of  the  prem- 
ises and  the  use  of  henzine  thereon  had  been  broken,  unless  the 
breaches  would  have  defeated  a  recovery  on  the  policy  in  case  of 
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2.  A  policy  insuring  buildings  as  a  furniture  factory,  though  contain- 

ing a  condition  avoiding  it  in  case  benzine  be  kept,  used,  or  allowed 
on  the  premises,  is  not  vitiated  by  such  keeping  and  use  of  benzine 
on  the  premises  as  is  customary  and  necessary  in  manu££tcturing 
fumitiu:& 

3.  The  owner  of  an  estate  in  fee  upon  condition  subsequent  was  in  pos- 

session with  no  condition  broken,  and  there  had  also  been  deposited 
in  escrow  an  absolute  deed  in  fee  simple  to  be  delivered  upon  per- 
formance of  the  condition.  Held,  that  he  was  the  sole  and  uncon- 
ditional owner  of  the  property  within  the  meaning  of  a  condition 
in  a  policy  of  insurance  avoiding  it  in  case  the  insured  was  not  the 
sole  and  unconditional  owner. 


Appbal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  W.  F.  Bailey,  Circuit  Judge.    Reversed. 

The  plaintiff  sued,  as  receiver  of  the  Oshkosh  Mutual  Fire 
Insurance  Company,  to  recover  on  a  premium  note  given  by 
the  defendant  July  1, 1889.  The  defendant  answered,  al- 
leging, in  substance,  that  the  note  was  void  on  account  of  a 
provision  in  the  policy  that  the  policy  should  be  void  if  the 
defendant  was  not  the  sole  and  unconditional  owner  of 
property,  or  if  there  were  kept,  used,  or  allowed  on  the  prem- 
ises certain  explosives,  including  benzine;  that  both  of  these 
conditions  had  been  broken;  and  that  the  premium  note  was 
therefore  without  consideration. 

It  appeared  on  the  trial  that  the  insured  buildings  were  a 
large  furniture  factory,  and  that  the  defendant's  title  at  the 
time  of  the  issuance  of  the  policy  consisted  of  a  conditional 
deed,  dated  January  6, 1888,  the  conditions  being  that  the  de- 
fendant was  to  erect  a  furniture  factory  of  a  certain  size,  and 
to  operate  the  same  continuously  for  five  years,  with  a  cer- 
tain number  of  workmen,  or  to  pay  the  grantor  $10,000,  and, 
in  case  of  default  of  both  of  these  conditions,  the  property 
to  revert  to  the  grantor.  An  absolute  deed  was  executed 
at  the  same  time  and  placed  in  escrow  under  a  written  con- 
tract providing  for  its  delivery  at  the  end  of  five  years  in 
case  all  the  conditions  under  the  other  deed  were  complied 
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with.  This  absolute  deed  was  afterwards  delivered,  in  Au- 
gust, 1893.  The  plaintiff  was  appointed  receiver  of  the  in- 
surance company  in  November,  1889.  At  all  times  during 
the  continuance  of  the  policy  the  defendant  kept  benzine 
on  the  premises  for  use  in  the  manufacture  of  furniture. 

At  the  close  of  the  evidence  the  court,  being  of  the  opin- 
ion that  the  case  only  presented  questions  of  law,  directed 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
and  afterwards,  being  of  the  opinion  that  the  undisputed 
facts  entitled  the  defendant  to  judgment,  set  aside  the  ver- 
dict and  rendered  judgment  for  the  defendant. 

For  the  appellant  there  was  a  brief  by  Barbers  &  Beg- 
linger^  and  oral  argument  by  Fred  Beglinger,  They  con- 
tended, inter  alia^  that  only  the  insurer  could  take  advan- 
tage of  the  alleged  forfeitures.  Miner  v,  Phcmix  Ins.  Oo. 
27  Wis.  693;  Webster  v.  Phcmix  Ins.  Co.  36  Wis.  67;  Vide 
V.  Oermwnia  F.  Ins.  Co.  26  Iowa,  9;  0<ms  v.  St.  Paul  F.  cfe 
M.  Ins.  Co.  43  Wis.  108;  Appleton  I.  Co.  v.  British  Am. 
Ass.  Co.  46  Wis.  33 ;  Ccmnon  v.  Home  Ins.  Co.  53  Wis. 
585;  Titus  v.  Olens  FaUs  Ins.  Co.  81  N.  T.  410;  Benier  v. 
Dwelling  House  Ins.  Co.  74  Wis.  89;  Basmusen  v.  N.  Y.  L. 
Ins.  Co.  91  Wis.  81 ;  Schvltz  v.  Caledonian,  Ins.  Co.  94  Wb. 
42;  Osterloh  v.  New  Denmark  M.  H.  F.  Ins.  Co.  60  Wis.  126; 
Bourgeois  v.  Miit.  F.  Ins.  Co.  86  Wis.  402.  The  printed 
part  of  the  policy  in  this  case  must  give  way  to  that  which  is 
written,  because  the  two  are  in  conflict.  HaU  v.  Ins.  Co.  of 
N.  A.  58  N.  T.  292;  Harper  v.  Albany  M.  Ins.  Co.  17  N.  Y. 
194;  Bryant  v.  Poughkeepsie  M.  Ins.  Co.  17  N.  Y.  200; 
Harper  v.  N.  T.  C  Ins.  Co.  22  N.  Y.  441;  Steinbach  v.  La 
Fayette  F.  Ins.  Co.  54  N.  Y.  90;  Pinda/r  v.  Kings  Co.  F. 
Ins.  Co.  36  N.  Y.  648 ;  Wall  v.  Howard  Ins.  Co.  14  Barb.  383 ; 
Moore  v.  Protection  Ins.  Co.  29  Me.  97;  Niaga/ra  F.  Ins.  Co. 
V.  DeGraff^  12  Mich.  124;  Stout  v.  Commercial  U.  Ass.  Co. 
11  Biss.  309;  Whitmavsh  v.  Conway  F.  Ins.  Co.  16  Gray,  359; 
Archer  v.  Merchants'  dc  M.  Ins.  Co.  43  Mo.  434;  Citizen^ 
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Ins.  Co,  V.  McLaughlin^  53  Pa.  St.  485;  Oirard  F.  <&  M,  Ins. 
Co.  V.  Stephenson^  37  Pa.  St.  293. 

For  the  respondent  there  was  a  brief  by  WwTcham  <&  Farr^ 
and  oral  argument  by  James  Wickham.  They  contended, 
inier  aliay  that  the  title  of  the  insured  was  such  that  he  could 
not  have  recovered  in  case  of  loss.  Gettelman  v.  Commercial 
U.  Ass.  Co,  97  Wis.  237;  Wilcox  v.  Continental  Ins.  Co.  85 
"Wis.  193;  McFetHdge  v.  Phmix  Ins.  Co.  84  Wis.  200;  Waller 
V.  Northern  Ass.  Co.  2  McCrary,  637;  Davis  v.  Iowa  S. 
Ins.  Co.  67  Iowa,  494;  Dwelling  House  Ins.  Co.  v.  Haynoldsy 
41  ni.  App.  427;  Clay  F.  <&  M.  Ins.  Co.  v.  Huron  S.  c6  L. 
M.  Co.  31  Mich.  346;  McCormick  v.  Springfield  F,  db  M.  Ins. 
Co.  66  Cal.  361;  Cuthbertson  v.  N.  C.  H.  Ins.  Co.  96  K  0. 
480;  Winekmd  v.  Security  Ins.  Co.  53  Md.  276. 

WmsLow,  J.  n  the  defendant,  in  case  of  fire,  could  have 
recovered  upon  the  policy  of  insurance,  notwithstanding 
the  use  of  benzine  upon  the  premises  and  notwithstanding 
the  condition  of  the  title,  then  the  defense  to  the  note  must 
faiL 

As  to  the  use  of  benzine  upon  the  premises,  there  can  be  little 
doubt  that  the  policy  was  not  vitiated  thereby.  The  property 
was  a  large  furniture  factory,  known  to  be  such,  insured  as 
such,  and  expected  to  be  used  as  such.  The  evidence  shows 
that  there  were  a  few  barrels  of  benzine  kept  on  the  premises 
at  all  times;  that  it  was  used  in  fiuishing  the  furniture  manu- 
factured on  the  premises.  There  is  nothing  to  show  that 
any  more  was  kept  than  was  reasonably  necessary  to  oper- 
ate properly  a  factory  of  this  capacity.  In  the  case  of  Faust 
V.  Am.  F.  Ins.  Co.  91  Wis.  158,  it  was  held  that  where  a  con- 
tract of  insurance,  by  the  written  portion,  covers  property 
to  be  used  in  conducting  a  particular  business,  the  keeping 
of  an  article  necessarily  used  in  such  business  will  not  avoid 
the  policy,  even  though  expressly  prohibited  in  the  printed 
conditions  of  the  policy.    That  was  a  case  where  benzine 
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was  kept  for  use  in  a  furniture  repair  shop,  and  it  was  shown 
to  be  customarily  and  necessarily  used  in  such  business. 

In  the  present  case  the  burden  was  on  the  defendant  to 
show  that  a  condition  of  things  existed  which  avoided  the 
policy.  This  burden  was  not  discharged  by  showing  that 
benzine  was  used  on  the  premises  in  manufacturing  furni- 
ture in  the  usual  and  ordinary  way,  because  the  policy  con- 
templated the  manufacture  of  furniture  and  the  use  of  such 
materials  as  are  customarily  used  for  such  purpose;  but  it 
must  further  be  shown  that  it  was  kept  in  unnecessarily 
large  quantities,  or  for  purposes  not  contemplated  by  the 
policy.  Neither  of  these  facts  appears  in  the  present  case, 
and  hence  no  breach  of  the  condition  was  shown. 

The  defendant's  title  was  an  estate  in  fee  upon  condition 
subsequent.  It  was  in  possession  with  no  condition  broken, 
and  if  it  performed  the  prescribed  conditions  as  to  operation 
of  the  factory  for  five  years,  or  in  lieu  thereof  paid  the 
grantor  $10,000  in  money,  then  its  conditional  fee  became  a 
fee  simple;  but,  if  it  failed  in  both  particulars,  the  title  re- 
verted to  the  grantor.  Furthermore,  an  absolute  deed  in 
fee  simple  of  the  property,  running  to  the  defendant,  was 
held  by  the  Chippewa  Valley  Bank,  in  escrow,  under  a  writ- 
ten, sealed  agreement,  by  the  terms  of  which  the  same  was 
to  be  delivered  to  the  defendant  upon  performance  of  the 
conditions  named  in  the  first  deed.  The  question  is  whether 
this  constitutes  an  "unconditional  and  sole  ownership," 
within  the  meaning  of  the  policy.  In  Joha/nnea  v.  Stamdard 
Fire  Office^  70  Wis.  196,  a  person  in  possession  of  land  under 
a  contract  of  purchase,  who  was  not  in  default,  but  had  only 
paid  part  of  the  purchase  money,  was  held  to  be  the  sole, 
equitable  owner;  and  it  was  held  that  his  title  was  sole  and 
unconditional  for  all  purposes  of  insurance.  If  such  owner- 
ship satisfies  the  condition  as  to  unconditional  and  sole 
ownership,  it  is  difficult  to  see  why  the  defendant's  title 
here  did  not  satisfy  the  condition.    In  addition  to  its  deed 
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upon  condition  subsequent,  it  had,  in  effect,  a  land  contract 
with  the  original  owner,  entitling  it  to  an  absolute  deed  in 
fee  upon  performance  of  the  conditions  or  payment  of 
$10,000;  thus  fulfilling  all  the  conditions  present  in  the  Jo- 
Jiannes  Case.  Furthermore,  it  appears  on  the  face  of  the 
policy  and  of  the  application  that  the  defendant's  title  was 
in  some  way  made  security  for  the  performance  of  the  con- 
ditions of  a  contract  to  employ  a  certain  amount  of  labor  for 
five  years.  It  is  true  that  it  is  stated  that  the  contract  is 
secured  by  a  conditional  mortgage  on  the  property,  and  that 
this  is  not  a  correct  description  of  the  security;  but  the  fact 
important  for  the  insurer  to  know  is  that  the  defendant's 
title  is  in  some  effective  way  pledged  or  bound  for  the  per- 
formance of  the  labor  contract,  and  of  that  fact  the  insurer 
had  knowledge,  though  the  knowledge  was  inaccurate  as  to 
the  exact  form  which  the  security  took.  Under  these  cir- 
cumstances, we  think  the  insurance  company  could  not  have 
defended  against  a  claim  for  loss  under  the  policy  on  the 
ground  that  defendant  did  not  have  the  sole  and  uncondi- 
tional ownership. 

These  are  the  only  contentions  made  by  the  answer  which 
are  insisted  on  in  this  court;  and  it  follows  that  judgment 
should  have  been  rendered  for  the  plaintiff  upon  the  ver- 
dict. This  case  presented  no  material  disputed  questions  of 
fact,  but  only  questions  of  law;  hence  it  was  a  proper  case 
for  the  rendition  of  a  verdict  subject  to  the  opinion  of  the 
court.  Stats.  1898,  sec.  2857.  In  such  a  case  the  only  ques- 
tion is  which  party  is  entitled  to  final  judgment  upon  the 
uncontro verted  facts,  without  regard  to  the  verdict.  Durant 
V.  Ahendroth^  69  N".  T.  148.  The  court  below  should  have 
directed  judgment  for  the  plaintiff. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  plaintiff  for  the 
amount  demanded  in  the  complaint. 
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Ellis,  Respondent,  vs.  South westebn  Land  CoMPAmr,  imp., 

Appellant. 

February  ff — March  14, 1899, 

Equity:  Reformation  of  deed:  Mistake:  Laches:  Trusts  and  trustees:  Ad- 
verse possession. 

1.  Mere  delay,  short  of  the  statutory  period  of  limitation,  in  bringing 

an  action  to  reform  a  deed  does  not  preclude  the  granting  of  such 
relief,  where  the  action  is  brought  soon  after  the  discovery  of  the 
mistake  on  which  it  is  based,  and  it  does  not  appear  that  the  other 
party  has  been  prejudiced  by  the  delay. 

2.  The  possession  of  land  by  a  trustee  is  the  possession  of  the  cestui  que 

trust  and  wiU  not,  however  long  continued,  ripen  into  title  in  the 
trustee. 
S,  By  mistake  the  land  in  question,  tte  title  to  which  was  held  in  trusty 
was  conveyed  by  the  trustee  with  other  lands  to  a  corporation  of 
which  he  was  president  and  manager,  conducting  its  business  and 
his  own  as  if  they  were  one.  When  he  afterwards  withdrew  from 
the  corporation  he  conveyed  to  it  all  his  property  of  every  kind  in 
consideration  of  its  assuming  certain  indebtedness.  Thereafter  the 
corporation  delivered  to  him  a  lease  of  the  land  in  question  which 
had  been  executed  by  it  as  lessor,  with  intent  to  relinquish  any 
claim  to  the  property.  The  mistake  had  not  then  been  discovered, 
and  both  parties  supposed  the  legal  title  to  this  land  was  still  in 
the  trustea  Heid,  in  an  action  by  the  cestui  que  trust  to  correct 
the  mistake  by  reformation  of  the  original  deed  to  the  corporation, 
that  the  latter  was  not  entitled,  as  a  condition  of  a  recovery,  to 
have  the  cestui  que  tru^t  pay  to  it  the  sum,  if  any,  which  he  owed 
the  trustee  on  account  of  the  land. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Olaire 
county:  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

Action  to  reform  a  deed  of  real  estate  and  recover  posses- 
sion of  lands  alleged  to  have  been,  by  mistake,  included 
therein  and  recover  the  rents  and  profits  received  by  the 
grantee.  The  complaint  stated  facts  sufl5cient  to  constitute 
a  cause  of  action  of  the  character  indicated.  The  material 
facts  were  put  in  issue  by  the  answer.    In  support  of  the 
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complaint  the  evidence  established  without  controversy,  or 
tended  to  establish,  the  following  facts: 

Plaintiff,  at  the  time  of  the  trial,  was  an  old  man  about 
eighty  years  of  age.  He  was  uneducated,  a  farmer  by  occu- 
pation, and  had  resided  on  a  farm  some  sixteen  miles  from 
the  city  of  Eau  Claire  for  forty  years.  Defendant  J.  F.  Ellis 
was  a  lawyer,  real-estate  dealer,  and  loan  agent,  doing  busi- 
ness as  such  in  the  city  of  Eau  Claire,  and  had  been  so  en- 
gaged since  prior  to  1876.  He  did  most  of  his  father's 
business  during  most  of  the  time  mentioned,  and  took  title 
to  himself  ,of  considerable  real  estate,  which  he  and  his 
father  testified  on  the  trial  belonged  to  the  latter.  In  1876 
an  agreement  was  entered  into,  partly  by  the  father  and 
partly  by  the  son  in  the  father's  behalf,  to  purchase  of  a 
Mrs.  Cook  the  property  in  question  in  this  case,  which  agree- 
ment was  consummated  by  the  son  conveying  to  Mrs.  Cook 
eighty  acres  of  land  the  title  of  which  was  in  his  name  but 
which  was  considered  the  property  of  the  father,  and  by 
Mrs.  Cook  conveying  the  property  in  question  to  defendant 
Ellis  subject  to  a  mortgage  of  $600.  There  was  an  agree- 
ment between  the  father  and  son  that  the  latter  should  pay 
off  the  mortgage  and  reimburse  himself  therefor  out  of  the 
income  of  the  property,  and  the  title  was  taken  from  Mrs. 
Cook  pursuant  to  that  agreement.  The  title  to  the  property 
remained  in  the  name  of  defendant  Ellis  till  February  10, 
1887,  during  which  time  it  yielded  a  considerable  income 
each  year,  all  of  which  was  received  by  said  Ellis. 

In  1885  defendant  Ellis  had  considerable  real  estate, 
which  he  had  accumulated  in  the  course  of  his  real-estate 
business,  and  he  employed  one  Allen  to  assist  him  in  con- 
ducting his  business,  agreeing  to  give  Allen  a  one-third  in- 
terest in  the  property  for  five  years'  services.  Thereafter, 
up  to  February  10,  1887,  Allen  worked  for  Ellis,  during 
which  time  the  property  in  question  was  handled  in  the  of- 
fice, the  taxes  paid  thereon  and  rents  collected,  the  same  as 
Vol.  102—26 
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on  other  real  estate  the  title  to  which  was  in  the  name  of 
Ellis,  but  there  was  some  talk  between  Ellis  and  Allen, 
during  that  period,  indicating  that  the  property  in  question 
belonged  to  plaintiff.  About  February  10, 1887,  an  agree- 
ment was  made  between  defendant  Ellis  and  Allen,  to  the 
effect  that  the  business  that  they  were  conducting,  and  the 
property  in  such  business,  should  be  put  into  a  corporation 
and  the  stock  taken  by  the  two,  except  such  as  might  be 
necessary  to  enable  them  to  complete  the  corporate  organi- 
zation. The  defendant  Southwestern  Land  Company  was  or- 
ganized accordingly,  defendant  Ellis  subscribing  for  two 
thirds  and  Allen  for  one  third  of  the  stock.  To  complete 
the  scheme,  intending  to  convey  to  the  corporation  the  real 
estate  which  had  been  acquired  in  the  real-estate  business  as 
aforesaid,  and  in  which  Allen  was  entitled  to  an  interest, 
Ellis  made  a  deed  of  the  same  to  the  corporation,  the  con- 
sideration named  in  the  deed  being  $18,000.  The  real  estate 
in  question  was  conveyed  by  such  deed. 

Defendant  Ellis,  from  the  time  of  the  organization  of  the 
corporation  till  he  sold  out  in  1893,  as  hereinafter  mentioned, 
was  its  president,  treasurer,  and  one  of  its  board  of  directors, 
and  controlled  its  business  and  handled  all  the  property 
owned  by  the  corporation,  very  much  the  same  as  before  the 
conveyance  heretofore  mentioned  was  made.  All  the  income 
from  the  business,  and  the  income  from  business  conducted 
by  Ellis  outside  the  corporation,  went  into  a  common  fund, 
which  was  deposited  in  Ellis's  name.  Out  of  that  fund  Ellis 
took  money  as  he  needed  it,  and  all  of  the  expenses  of  the 
corporation,  including  taxes  upon  its  lands,  were  paid  out  of 
it  by  Ellis's  personal  checks.  The  business  of  the  corpora- 
tion was  so  conducted  that  it  and  J.  F.  Ellis  were  practically 
one.  When  the  deed  was  made  to  the  corporation  it  was 
pursuant  to  an  offer  made  by  J.  F.  Ellis  to  J.  F.  Ellis  as  presi- 
dent of  the  corporation.  The  whole  affair  was  handled  by 
him  on  both  sides  in  making  the  agreement  and  in  consum- 
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mating  it  by  the  conveyance  to  the  corporation.  The  income 
from  the  property  in  question  was  collected,  sometimes  by 
Ellis  and  sometimes  by  Allen,  and  uniformly  went  into  the 
common  fund  in  the  hands  of  Ellis.  Some  written  leases 
were  made  of  the  property,  all  of  which  were  made  by  the 
corporation  as  lessor.  The  property  was  twice  mortgaged 
by  Ellis  and  his  wife  to  secure  his  individual  debts  while 
the  title  was  in  the  corporation,  Allen  on  one  of  the  occa- 
sions knowing  the  facts  and  as  notary  taking  the  acknowledg- 
ment of  the  mortgage. 

In  September,  1893,  Ellis  severed  his  connection  with  the 
corporation  and  conveyed  to  it  all  his  property  of  every 
name  and  nature  in  consideration  of  the  corporation  agree- 
ing to  pay  certain  indebtedness  for  which  he  was  liable. 
Thereafter,  up  to  March,  1894,  Ellis  remained  in  the  oflBice 
of  the  corporation  as  before,  and  the  corporation  continued 
to  collect  the  rent  on  the  property  in  question.  In  March 
aforesaid,  Ellis  vacated  the  office  of  the  corporation,  about 
which  time  Allen,  as  manager,  handed  to  Ellis  the  lease  of 
the  disputed  property.  The  circumstances  attending  the  de- 
livery of  the  lease  to  Ellis  were  controverted  on  the  evidence. 
Ellis  testified  that  Allen  handed  him  the  lease,  stating  that 
the  property  did  not  belong  to  the  corporation.  Allen  said 
that  the  lease  was  delivered  to  Mr.  Ellis  as  the  result  of  a 
determination  by  the  corporation  to  make  some  provision 
for  Mrs.  Ellis,  who  was  his  sister;  that  such  determination 
was  to  turn  the  property  over  to  Mrs.  Ellis,  and  that  he  so 
stated  to  the  defendant  Ellis  at  the  time  the  lease  was  de- 
livered. He  testified,  however,  that  at  the  time  of  such 
delivery  Ellis  stated  that  the  property  belonged  to  his  father. 
For  a  year  or  two  after  the  lease  was  delivered  as  aforesaid 
Ellis  collected  the  rent,  and  during  the  same  time  twice  re- 
newed the  lease  in  the  name  of  J.  F.  Ellis,  agent,  as  lessor. 
After  the  rent  had  been  collected  by  Ellis  as  stated,  the 
officers  of  the  corporation,  becoming  offended  because  of 
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Ellis's  conduct  in  stimulating  litigation  against  it,  repudi- 
ated their  determination  to  allow  Mrs.  Ellis  to  have  the  prop- 
erty, and  demanded  of  the  tenant  in  possession  to  attorn  to 
the  corporation,  which  was  done.  This  action  was  soon  there- 
aftel"  commenced,  plaintiff  claiming  that  he  did  not  know 
till  about  the  time  of  such  commencement  that  the  title  to 
the  property  was  in  the  corporation. 

Defendant  Ellis  testified  on  the  trial  that  he  was  ignorant 
of  the  condition  o^  the  title  till  shortly  before  the  action 
was  commenced,  that  it  was  never  intended  by  him  to  con- 
vey the  property  to  the  corporation,  and  that  he  did  not 
know  that  it  was  included  in  the  conveyance.  The  court 
found  the  facts  in  accordance  with  the  foregoing,  and  that 
the  property,  from  the  time  it  was  purchased  from  Mrs. 
Cook  in '1876,  was  in  fact  the  property  of  the  plaintiff,  but 
was  held  in  trust  by  the  defendant  Ellis  to  secure  him  for 
advances  made  to  pay  oflf  the  $600  mortgage;  that  the  ad- 
vances therefor  had  been  returned  to  Ellis  out  of  the  income 
of  the  property,  and  that  plaintiff  was  entitled,  as  against 
defendant  Ellis,  to  a  conveyance  of  the  property  to  him; 
that  the  property  was  conveyed  to  the  corporation  by  mis- 
take and  that  such  mistake  was  not  discovered  till  shortly 
before  this  action  was  commenced;  that  the  corporation  re- 
ceived and  retained  the  following  income  from  the  property: 
August  1,  1891,  to  April  1,  1893,  $181;  April  1,  1893,  to 
April  1,  1895,  $95;  November  1,  1895,  to  March  22,  1897, 
$124.  The  evidence  showed  that  the  corporation  paid  the 
taxes  of  1896  at  $19.25.  "Whether  this  amount  was  credited  to 
the  corporation  in  the  accounting  does  not  definitely  appear. 

Judgment  was  awarded  according  to  the  prayer  of  the 
complaint,  for  a  conveyance  of  the  property  to  plaintiff: 
also  for  a  recovery  by  plaintiff  of  the  corporation  of  $404  as 
income  received  by  it,  with  interest  on  such  amount  from 
the  time  received,  according  to  the  findings.  Judgment  was 
entered  accordingly. 
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For  the  appellant  there  was  a  brief  by  Wickham  <&  Farr^ 
and  oral  argument  by  James  Wichham,  They  contended, 
inter  alia,  that  the  laches  of  plaintiff  was  conclusive  against 
his  right  to  recover.  Sable  v.  Moloney,  48  Wis.  33 ;  Sheldon 
V.  HockweU,  9  Wis.  158;  KoUter  v.  Albrecht,  82  Wis.  58; 
Holden  v.  Meadows,  31  Wis.  284;  Combs  v.  Scott,  76  Wis. 
662;  22  Am.  &  Eng.  Ency.  of  Law,  1043;  Hammond  v.  Bop- 
kins,  143  U.  S.  224;  Willard  v.Wood,  164  U.  S.  502;  Galli- 
her  V.  Cadwell,  145  U.  S.  368 ;  Penn  M,  L,  Ins,  Co,  v,  Avstin, 
168  U.  S.  685.  The  alleged  agreement  between  father  and 
son  was  void  under  the  statute  of  frauds  and  under  the 
statute  pf  uses  and  trusts.  Shinner  v,  James,  69  Wis.  605 ; 
GaUagher  v,  Gallagher,  89  Wis.  461 ;  Campbell  t;.  Campbell, 
70  Wis.  311;  Kroushrp  v.  Kroushop,  95  Wis.  296;  Caprez  v. 
Trover,  96  111.  456;  Stephenson  v.  Thompson,  13  111.  186; 
Dickinson  v.  Davis,  80  Am.  Dec.  202. 

Frederick  A.  TeaR,  for  the  respondent. 

Marshall,  J.  The  assignments  of  error  go  mainly  to 
whether  the  findings  of  fact  are  contrary  to  the  clear  pre- 
ponderance of  the  evidence.  We  do  not  deem  it  advisable 
to  discuss  the  evidence  at  any  great  length  for  the  purpose 
of  supporting  the  conclusions  at  which  we  have  arrived.  It 
may  be  admitted  that  the  situation  of  plaintiff  in  regard  to 
the  title  to  the  property  in  question  is  in  many  respects  in- 
consistent with  the  claim  that  it  belonged  to  him  and  was 
conveyed  to  the  son  J.  F.  Ellis  to  secure  the  latter  for  ad- 
vances made  to  discharge  incumbrances  thereon  to  the 
amount  of  $600;  but  the  facts  in  that  regard  are  supported 
by  the  direct  and  positive  evidence  of  the  two  EUises,  being 
all  the  direct  evidence  on  the  subject,  and  we  are  unable  to 
say  that  the  trial  court's  decision  as  to  where  the  truth  lies 
is  \vrong.  The  same  may  be  said  as  to  all  the  facts  requi- 
site to  sustain  the  judgment.  Starting  with  the  fact  that 
the  property  was  that  of  the  plaintiff,  the  subsequent  occur- 
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rences  as  found  by  the  court  below  are  all  reasonable  when 
viewed  in  the  light  of  attending  circumstances,  and  are  in 
accord  with  the  direct  evidence  of  the  two  Ellises,  and  in 
many  respects  of  Allen,  who  testified  on  behalf  of  the  de- 
fendant, and  in  fact  all  the  direct  evidence -in  the  case. 

On  the  question  of  mistake  it  appears  that  the  property 
which  J.  F.  Ellis  intended  to  put  into  the  corporation,  and 
which  Allen  supposed  was  to  be  put  in,  was  that  which  had 
accumulated  in  Ellis's  real-estate  operations,  not  property 
which  he  merely  held  in  trust  for  others.  J.  F.  Ellis,  as 
president  of  the  corporation,  made  the  agreement  for  the 
transfer  of  property  with  J.  F.  Ellis,  both  as  to  the  particu- 
lar property  to  be  transferred  and  the  consideration  there- 
for. He  testified  that  the  real  estate  in  question  was  not 
included  in  the  agreement.  True,  after  the  conveyance 
there  were  occurrences  indicating  that  such  property  was  un- 
derstood to  be  corporate  property,  yet  they  were  not  incon- 
sistent with  its  being  property  of  another,  administered  by 
the  corporation  in  the  capacity  of  agent,  while  during  the 
same  time  there  were  many  occurrences  entirely  inconsist- 
ent with  any  other  theory  than  that  the  legal  title  to  the 
property  was  in  J.  F.  Ellis.  This  refers  to  his  having  mort- 
gaged the  property  several  times  to  secure  his  individual  in- 
debtedness, and  with  the  knowledge  of  Allen,  who  was  the 
only  other  person  interested  in  the  corporation.  Again, 
when  Ellis  ceased  to  office  with  the  corporation,  the  conduct 
of  Allen,  who  then  represented  the  corporation,  was  incon- 
sistent with  the  legal  title  to  the  property  being  otherwise 
than  as  claimed  by  Ellis.  He  had  made  an  assignment  of 
all  his  property  to  the  corporation  in  consideration  of  an 
agreement  on  its  part  to  pay  certain  liabilities  for  which  he 
was  responsible.  No  deed,  so  far  as  appears,  conveying 
real  estate,  was  made  pursuant  to  that  agreement,  yet  long 
after  the  transfer  by  Ellis  was  consummated  Allen,  for  the 
corporation,  handed  Mr.  Ellis  the  lease  of  the  property  in 
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question,  because,  as  he  says,  the  corporatiou  had  concluded 
to  let  Mrs.  Ellis  have  it.  Let  it  be  admitted  that  the  lease 
was  turned  over  at  that  time  to  effect  the  purposes  testified 
to  by  Allen,  the  fact  that  no  act  was  considered  necessary 
to  carry  out  such  purpose,  except  to  deliver  the  lease,  is  in- 
consistent with  the  theory  that  it  was  then  supposed  by  any 
one  connected  with  the  transaction  that  the  title  to  the  real 
estate  was  in  the  corporation.  It  is  consistent  only  with  the 
theory  that  it  was  supposed  the  title  was  in  Ellis  and  the 
idea  was  not  to  convey  anything  to  Ellis  for  his  wife,  but  to 
release  him  from  any  obligation  as  to  the  property  in  ques- 
tion under  his  general  transfer  to  the  corporation.  It  seems 
that  there  is  ample  evidence  to  sustain  the  findings  of  fact 
as  made  by  the  trial  court  at  every  point. 

It  is  said  that  plaintiff  lost  his  right  by  laches.  "We 
know  of  no  rule  of  estoppel  by  laches  applicable  to  the  facts 
of  this  case.  The  action  was  brought  very  soon  after  the 
discovery  of  the  mistake.  Plaintiff  did  not  sleep  on  his 
rights.  There  is  no  evidence  to  warrant  a  claim  that  plaint- 
iff was  negligently  ignorant  of  the  situation.  The  corpora- 
tion was  not  prejudiced  by  the  delay  in  any  way.  It  does 
not  appear  that  it  incurred  any  expense  or  was  a  loser  to 
any  extent  by  reason  of  plaintiff's  asserting  his  rights  at  the 
late  day  instead  of  soon  after  the  transfer  by  J.  F.  Ellis  to  it. 
Mere  delay,  within  the  statutory  period  for  relief  at  law, 
does  not  preclude  a  recovery  in  equity,  and  at  most  that  is 
all  which  appears  here.  Knowlton  v.  Walker^  13  Wis.  264. 
If  delay  were  shown  and  in  the  meantime  a  change  in  the 
situation  of  the  parties  or  the  property,  so  that  it  would  be 
unconscionable  on  that  account  to  allow  plaintiff  at  the  late 
day  to  successfully  assert  his  claim,  the  question  would  be 
different.  There  is  no  ground  for  saying  that  defendant 
was  prejudiced  by  laches  of  plaintiff,  or  to  show  that  plaint- 
iff vras  precluded  from  recovering  under  the  statute  of  lim- 
itations pleaded  in  the  answer.    Defendant  relied  on  the 
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ten-year  statute  (R.  S.  1878,  sec.  4215).  That  applies  only 
to  an  adverse  possession  of  ten  years.  The  possession  here 
was  not  adverse,  but  by  agreement.  The  possession  of  J.  F. 
Ellis  from  beginning  to  end  was  the  possession  of  plaintiff. 
Such  a  possession,  however  long  continued,  will  not  ripen 
into  title.     Lampmcm  v.  Van  AUtyne^  94  Wis.  417. 

There  is  a  contention  that  defendant  was  a  purchaser  for 
value  without  notice.  The  answer  to  that  is  that  the  court 
found  the  facts  to  be,  in  substance,  that  the  corporation 
neither  paid  anything  for  the  property,  nor  intended  to,  but 
obtained  the  title  through  mistake. 

It  is  further  contended  that  there  was  at  least  something 
due  J.  F.  Ellis  on  the  property  from  plaintiff,  and  that  a 
recovery  should  not  have  been  had  by  plaintiff  except  on 
condition  of  payment  to  the  defendant  of  any  sum  due  J.  F* 
Ellis.  The  trouble  with  that  is:  First,  the  court  found  that 
nothing  was  due  J.  F.  Ellis  from  plaintiff,  which  we  see  no 
reason  for  disturbing;  and,  second,  the  corporation  deliv- 
ered the  lease  of  the  property  to  J.  F.  Ellis  after  he  severed 
his  connection  with  the  corporation,  intending  to  relinquish 
any  claim  to  the  property,  which,  as  before  stated,  must  have 
referred  to  any  claim  under  the  general  transfer  which  Ellis- 
made  in  consideration  of  the  corporation  paying  the  indebt- 
edness for  which  he  was  liable.  That,  of  course,  left  the 
corporation  without  any  interest  in  the  property  even  of  the 
character  of  an  indebtedness  of  plaintiff  to  J.  F.  Ellis  if  such 
indebtedness  existed. 

The  foregoing  covers  all  points  made  in  the  appellant's 
brief  which  are  considered  of  suflttcient  significance  to  call 
for  special  mention,  and  requires  an  affirmance  of  the  judg- 
ment. 

By  the  Court — The  judgment  is  aflRrmed. 
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Ellis,  Appellant,  vs.  The  Southwestern  Land  Company,  Re- 
spondent. 

Febmary  22 — March  14, 1899. 

Equity:  Adequate  remedy  at  law:  Rescission  of  contract:  Accounting: 

Vendor's  lieru 

1.  A  complaint  alleged  that  the  defendant  corporation,  in  consideration 

of  plain  tiflTs  relinquishment  to  it  of  all  his  interest  as  a  stockholder 
and  the  conveyance  to  it  of  personal  property,  agreed  to  pay  certain 
debts  owing  by  plaintiff,  and  that  it  had  failed  and  refused  to  pay 
a  part  thereof.  It  did  not  allege  insolvency  of  the  defendant  or 
facts  entitling  plaintiff  to  a  rescission  of  the  contract  It  prayed 
for  an  accounting  and  that  defendant  be  required  to  reconvey. 
Held,  that  a  general  demurrer  was  properly  sustained  on  the  ground 
that  the  remedy  at  law  for  th^  breach  of  the  contract  was  complete 
and  adequate. 

2.  Where,  in  consideration  of  the  transfer  of  property  to  him,  a  person 

has  agreed  to  pay  certain  debts  of  the  vendor,  his  failure  to  pay  a 
part  of  them  does  not  entitle  the  vendor  to  a  rescission  of  the  con- 
tract 

8.  An  action  for  equitable  relief  cannot  be  sustained  on  the  ground  that 
it  may  prevent  a  multiplicity  of  actions,  where  no  facts  are  alleged 
to  show  that  such  will  be  the  result 

4  To  sustain  a  suit  in  equity  for  an  accoimting,  some  special  and  sub- 
stantial ground  of  equity  jurisdiction  must  be  alleged,  and  it  must 
appear  that  the  remedy  at  law  is  inadequate. 

5.  In  an  action  for  an  accounting  and  to  compel  a  reconveyance  of  prop- 
erty on  the  ground  that  defendant  had  failed  to  pay  debts  of  plaintiff 
which  it  had  assumed  in  consideration  of  the  transfer,  equity  wiU 
not  take  jurisdiction  on  the  groimd  that  plaintiff  has  a  vendor*^ 
lien  on  land  sold,  where  it  appears  that  the  land  was  conveyed  prior 
to  the  making  of  the  contract  in  question  and  was  not  a  part  of  its 
consideration. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Xeill,  Circuit  Judge.     Affirmed. 

Action  for  an  accounting  and  to  compel  a  reconveyance 
of  property.  The  substance  of  the  complaint  is  stated  in 
the  opinion.  The  appeal  is  from  an  order  sustaining  a  gen- 
eral demurrer. 
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For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Frederick  A,  TeaU. 

For  the  respondent  there  was  a  brief  by  Wickham  <b  Farr^ 
and  oral  argument  by  Ja/mes  Wickha/m. 

Baedeen,  J.  The  demurrer  to  the  plaintiflf's  complaint  was 
sustained  in  the  court  below  on  the  ground  that  it  appears 
therefrom  that  he  has  an  adequate  remedy  at  law.  This 
ruling  must  be  sustained  unless  we  can  say  that  sufficient 
facts  had  been  stated  to  warrant  us  in  concluding  that  the 
action  can  be  maintained  in  equity.  The  grounds  urged  for 
our  consideration  to  support  the  complaint  are:  (1)  That 
this  action  may  prevent  a  multiplicity  of  suits;  (2)  that  an 
accounting  iff  demanded;  (3)  that  the  contract  in  question 
creates  an  equitable  lien  upon  the  defendant's  property, 
which  only  a  court  of  equity  can  determine  and  foreclose. 

There  can  be  no  doubt  but  that  the  pleader  has  attempted 
to  state  a  cause  of  action  in  equity.  With  some  consider- 
able particularity  of  detail  it  is  alleged,  in  substance,  that 
the  plaintiff  was  at  one  time  the  owner  of  a  large  amount 
of  real  and  personal  property;  that  in  the  year  1887  plaint- 
iff caused  the  defendant  company  to  be  organized,  and  con- 
veyed to  it  all  his  real  estate,  and  was  to  receive  866  shares 
of  the  capital  stock  in  payment  therefor;  that  he  remained 
the  owner  of  said  stock  until  September,  1893,  when,  owing 
to  some  disagreement  with  the  other  members  of  the  com- 
pany, he  made  a  proposition  to  sell  out  his  interest  in  the 
company,  and  convey  to  it  all  his  real  estate  and  personal 
property,  except  certain  reservations  mentioned,  in  consid- 
eration that  the  defendant  would  pay  and  save  him  harm- 
less from  certain  debts  and  obligations,  some  forty-eight  in 
number,  a  list  of  which  was  attached  to  his  said  proposition ; 
that  the  defendant  accepted  said  proposition,  and  plaintiff 
accordingly  sold  his  personal  property  to  defendant,  and 
relinquished  to  it  all  his  interest  as  a  stockholder;  that  the 
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defendant  has  failed  to  comply  with  its  agreement  to  pay 
the  debts  mentioned  in  certain  particulars  mentioned,  and 
that  by  reason  thereof  plaintiff  has  been  compelled  to  pay 
thereon  the  sum  of  $4,885.74;  that  defendant  has  neglected 
and  refused  to  pay  "certain  other  items  of  indebtedness 
which  it  assumed  and  agreed  to  pay  as  aforesaid, —  the  par- 
ticular items,  or  the  amounts  due  thereupon,  or  to  whom 
the  same  are  due  and  payable,  the  plaintiff  is  unable  to 
state;**  that  defendant  paid  no  consideration  for  the  stock 
and  property  transferred  to  it  except  the  sums  it  has  paid 
in  discharge  of  certain  of  the  obligations  it  assumed,  the 
amounts  of  which  plaintiff  is  unable  to  state.  The  demand 
for  relief  is  for  an  accounting,  and  that  defendant  be  re- 
quired to  reconvey  to  plaintiff  the  property  received  from 
him,  with  his  interest  in  the  company,  and,  if  the  company 
is  unable  to  so  reconvey  them,  that  plaintiff  recover  his  dam- 
ages. 

Giving  to  the  complaint  the  widest  latitude  of  construc- 
tion possible,  it  seems  very  clear  that  the  plaintiff  has  a 
complete  and  adequate  remedy  at  law  fop  a  breach  of  the 
contract.  It  is  not  alleged  that  the  defendant  is  insolvent, 
nor  are  there  any  facts  stated  which  would  entitle  the  plaint- 
iff to  a  rescission  of  the  contract.  It  appears  from  the  com- 
plaint that  defendant  agreed  to  pay  some  $43,000  of  the 
plaintiffs  debts.  So  far  as  the  facts  stated  in  the  complaint 
go,  the  defendant  has  failed  to  pay  less  than  $5,000  of  this 
amount.  The  general  rule  is  that,  to  justify  a  rescission,  the 
failure  of  the  opposite  party  to  perform  must  be  total,  so 
that  the  object  of  the  contract  has  been  defeated,  or  ren- 
dered unobtainable,  by  reason  of  the  misconduct  or  default 
of  the  other  party.  Topping  v.  Parishy  96  Wis.  378.  The 
contention  that  this  action  may  prevent  a  multiplicity  of 
suits  hardly  merits  sober  consideration.  No  facts  are  alleged 
which  show  that  would  be  the  result,  and  we  are  not  at  lib- 
erty to  speculate  on  the  possibilities  of  the  future.    Neither 
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can  this  proceeding  be  maintained  because  an  accounting  is 
asked.  In  order  to  sustain  a  suit  in  equity  for  an  account- 
ing, some  special  and  substantial  ground  of  equity  jurisdic- 
tion must  be  alleged,  and  it  must  appear  that  the  remedy  at 
law  is  inadequate.  Stein  v.  Benedict^  83  Wis.  603.  The 
complaint  is  barren  of  any  such  allegation.  It  does  not  ap- 
pear that  an  accounting  has  been  asked  or  refused.  A  court 
of  equity  will  not  assume  jurisdiction,  and  compel  an  account- 
ing, upon  the  mere  statement  of  the  party  that  he  does  not 
know  how  the  account  stands. 

Admitting  —  but  not  deciding  —  that  with  proper  allega- 
tions the  plaintiff  might  enforce  a  lien  against  defendant's 
property  for  the  amounts  he  has  been  compelled  to  pay,  we 
look  in  vain  for  the  description  of  any  property,  in  the  com- 
plaint, upon  which  a  court  of  equity  might  lay  its  hands  in 
satisfaction  thereof.  This  theory  seems  to  be  an  afterthought 
of  the  pleader,  because  it  is  nowhere  suggested  in  the  com- 
plaint, and  is  but  lamely  argued  in  the  brief.  It  is  said  that 
plaintiff  had  a  vendor's  lien  upon  the  land  sold,  which  equity 
will  enforce.  The  difficulty  with  this  suggestion  is  that  it 
appears  from  the  complaint  that  his  real  estate  was  conveyed 
to  the  defendant  in  1887, — more  than  six  years  prior  to  the 
making  of  the  contract  in  suit.  When  this  contract  was 
made,  in  1893,  plaintiff  sold  to  defendant  certain  personal 
property  and  his  stock  in  the  company.  Any  lien  he  may 
have  must  arise  out  of  the  express  terms  of  the  contract,  and 
does  not  exist  by  reason  of  the  relation  of  vendor  and  vendee 
of  specific  real  property,  for  no  such  relation  exists.  We 
think  it  distinctly  appears  on  the  face  of  the  complaint  that 
plaintiff  has  an  adequate  remedy  at  law,  and  for  that  reason 
the  demurrer  was  properly  sustained.  GvZlickson  v.  Mad- 
sen,  87  Wis.  19;  Jlofv,  Ohm,  101  Wis.  118. 

Jiy  the  Coiirt, —  The  order  of  the  circuit  court  is  affirmed. 
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Fi^sSj  Appellant,  vs.  Bigelow  and  others,  Eespondents. 

February  23  —  March  IJ^  1899. 

Master  and  servant:  Contributory  negligence:  Obvious  risks. 

In  an  action  for  injuries  sustained  by  an  employee  in  a  sawmill  while 
attempting  to  clear  away  accumulated  sawdust  by  punching  it 
through  a  hole  left  for  that  purpose  in  the  floor  beneath  an  edger, 
it  appeared  that  he  was  twenty-nine  years  of  age,  and  had  worked 
in  the  mill  two  years  as  a  common  laborer,  and  thereafter  for  some 
months  had  been  running  a  ''little  trimmer  "  and  had  occasionally 
taken  the  place  of  an  edgerman  for  a  few  minutes;  that  at  the  time 
of  the  injury  he  was  at  work  on  the  edger,  but  had  never  seen  the 
accumulated  sawdust  cleared  away;  that  the  saws  were  uncovered 
and  making  2,500  revolutions  a  minute;  and  that,  while  standing 
above  them  and  tiying  to  remove  the  dust  with  a  stick  four  to  six 
feet  long,  it  was  caught  and  thrown  violently  upward,  breaking 
his  jaw.  Heldy  that  the  danger  was  obvious  and  he  was  giiilty  of 
contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Bichmond  cfe  Sinith^ 
and  oral  argument  by  T.  C.  Richmond. 

For  the  respondents  there  was  a  brief  by  Tomkins  &  Mer- 
riUj  and  oral  argument  by  Geo.  F.  Merrill. 

Cassoday,  C.  J.  This  action  was  commenced  September  20, 
1894,  and  is  for  personal  injuries  received  by  the  plaintiff 
while  helping  to  operate  an  edger  in  the  sawmill  of  the  de- 
fendants, August  15, 1891.  Issue  being  joined  and  trial  had, 
the  court,  at  the  close  of  the  testimony,  directed  a  verdict  in 
favor  of  the  defendants,  and  from  the  judgment  entered 
thereon  the  plaintiff  brings  this  appeal. 

There  is  evidence  tending  to  prove  that  the  plaintiff  was 
hired  by  the  defendants'  foreman  and  general  superintend- 
ent in  the  spring  of  1888;  that  he  was  a  common,  unskilled 
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laborer,  and  had  worked  in  the  mill  from  the  time  he  was 
so  hired  until  he  was  injured;  that  his  work  until  October, 
1890,  was  that  of  "  laying  lumber,"  —  that  is,  standing  at  the 
end  of  the  rollers  that  come  from  the  east  edger  at  the  place 
designated  and  taking  the  lumber  from  the  rolls  and  piling 
it  on  the  trucks,  to  be  wheeled  away  by  another  man;  that 
about  October  1, 1890,  he  was  given  the  job  of  running  the 
"  little  trimmer,"  consisting  of  one  saw  at  the  east  side  of 
the'  mill ;  that  he  continued  at  that  work  the  rest  of  that 
season,  and  from  April  or  May,  1891,  when  the  mill  began 
work,  until  the  time  of  his  injury;  that  prior  to  October  1, 
1890,  he  never  had  had  any  experience  in  running  an  edger 
or  any  other  machine ;  that  the  trimmer  was  simply  a  saw 
located  below  the  table,  and  operated  by  taking  hold  of  a 
handle  and  drawing  it  up  to  cut  off  the  ends  of  short  boards; 
that  the  mill  was  a  double  mill,  with  two  sets  of  machinery 
and  men,  the  one  on  the  east  side  and  the  other  on  the  west 
side;  that  each  side  was  practically  complete  in  itself,  con- 
sisting of  the  rotary  saw,  gang  saws,  edger,  slab  saws  or 
slashers,  and  trimmers;  that  to  operate  this  double  mill  re- 
quired a  large  number  of  men;  that  the  logs  were  slabbed 
at  the  rotary  saw,  passed  through  the  gang  saw,  edged  at 
the  edger,  and  passed  along  the  rollers  to  the  trimmer;  that 
the  slabs  from  the  rotary  went  to  the  slab  saws,  and  were  cut 
into  four-foot  lengths;  that  an  occasional  board  from  the 
rotary  reached  the  edger;  that  from  ninety  to  ninety-nine 
per  cent,  of  the  lumber  was  cut  by  the  gang  saws,  and  from 
one  to  ten  per  cent,  came  from  the  rotary  saw;  that  the  mill 
sawed  about  250,000  feet  of  lumber  daily;  that  if  the  edger- 
men  failed  to  get  the  lumber  off  the  skids  as  fast  as  it  came 
clown  from  the  gang  saws,  and  it  got  piled  up  there,  it  would 
be  necessary  to  stop  using  the  gang  saws  until  they  got  the 
lumber  cleared  away;  that  the  operation  of  the  mill  de- 
pended upon  these  edgermen  keeping  the  lumber  coming 
from  the  gang  saw  clear;  that  all  of  the  lumber,  excepting 
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slabs,  had  to  go  through  the  edger;  that  the  men  employed 
to  operate  each  edger  were  experienced,  and  each  received 
$2.65  or  $2.75  a  day,  while  the  plaintiff  only  received  $1.65 
a  day ;  that  this  work  of  edging  the  lumber  was  so  hard 
that  the  edgermen  were  compelled  to  change  off  several  times 
a  day;  that  the  west  side  of  the  mill  cut  the  small  logs, 
making  the  work  of  the  edgermen  much  more  active;  that 
the  place  was  noisy;  that  at  different  times,  when  the  edger- 
men or  trimmers  had  to  be  away  for  a  few  moments,  someone 
had  to  take  their  places;  that  after  the  plaintiff  commenced 
working  on  the  trimmer  he  was  accustomed  to  do  that  work 
when  they  were  away  for  a  few  moments;  that  these  wero 
the  only  men  he  ever  "spelled;"  that  at  the  edger  he  al- 
ways took  the  place  of  the  man  on  the  rotary  side,  and  did 
nothing  except  to  catch  the  boards  that  came  from  the  rotary 
saw,  and  lay  them  on  the  edger  for  the  other  edgerman  to 
edge,  except  that  once  in  a  great  while  the  edgerman  ad- 
justed the  saws  and  he  pushed  a  board  through;  that  prior 
to  the  injury  he  had  never  attempted  to  operate  the  edger; 
that  underneath  the  edger  there  was  a  hole  cut  through  the 
floor,  about  one  foot  wide,  which  extended  from  one  side  to 
the  other  of  the  edger,  through  which  sawdust  was  supposed 
to  fall;  that  this  hole  was  frequently  stopped  by  edgings 
and  sawdust  piled  up  underneath  the  edger,  and  required 
the  edgermen  to  stop  and  push  it  down  three  or  four  times 
a  day. 

There  was  also  evidence  that  there  were  six  saws  in  the 
edger,  all  on  a  single  shaft,  and  were  adjustable  by  means 
of  two  levers  that  extended  from  the  front  of  the  edger 
where  the  edgermen  stood  to  the  saws;  that  the  levers 
crossed  one  another  about  the  center  of  the  edger;  that  the 
piling  up  of  sawdust  under  the  edger  interfered  with  the 
operation  of  the  levers,  and  thereby  with  the  moving  of 
the  saws;  that  when  this  sawdust  got  piled  up  under  the 
edger  it  had  to  be  removed,  and  to  do  that  it  was  the  cus- 
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torn  of  the  edgermen  to  get  up  on  the  edger,  and,  with  a 
stick  from  four  to  six  feet  long,  poke  down  around  the  saws 
until  they  got  the  sawdust  cleared  away;  that  there  were 
no  boards  or  table  on  the  top  of  the  edger;  that  in  poking 
this  sawdust  down  the  men  had  to  stand  on  the  levers  or 
on  a  board  placed  on  the  rollers  right  over  the  saws,  and 
punch  the  stick  in  between  the  saws,  and  in  front  of  the 
saws,  and  behind  the  saws;  that  the  edger  consisted  of  five 
or  six  rollers  that  turned  perfectly  free,  the  last  one  next 
to  the  saws  being  of  iron  and  known  as  a  "live  roller"  be- 
cause it  was  moved  by  cogs  or  belts;  that  it  had  little  teeth 
on  it,  which  fed  the  boards  through  the  edger;  that  above 
the  "  live  roller "  was  another  roller  that  held  the  boards 
down;  that  between  these  rollers  and  the  saws  were  "fin- 
gers" or  iron  points  several  inches  long  and  about  two 
inches  apart,  like  rake  teeth,  so  hung  as  to  let  the  boards 
pass  under  them  to  the  saws  for  the  purpose  of  preventing 
the  boards  from  being  thrown  back  when  they  struck  the 
saws;  that  there  was  no  covering  over  the  saws;  that  they 
were  not  boxed  or  in  any  way  protected ;  that  they  made 
about  2,500  revolutions  a  minute;  that  at  the  time  of  the 
injury  the  plaintiff  knew  nothing  about  the  clogging  of  the 
edger  by  the  sawdust,  and  had  never  seen  the  edgermen 
poke  it  down  or  clear  it  away  when  he  was  "spelling** 
them. 

The  evidence  further  tended  to  prove  that  on  the  morn- 
ing of  August  15,  1891,  Werner,  one  of  the  two  edgermen 
on  the  west  edger,  was  taken  sick  and  left,  after  he  had 
worked  about  half  an  hour,  and  the  foreman  told  the  plaint- 
iff to  go  and  help  Thompson  out, —  the  edgerman  still  at 
work;  that  the  plaintiff  went  and  took  the  place  of  Werner 
on  the  rotary  side  of  the  west  edger,  and  continued  to  work 
for  about  one  and  one-half  hours;  that  Thompson  was  taken 
sick,  and  in  a  few  moments  Peter  Nevera,  another  green 
man,  was  at  work  in  Thompson's  place;  that  Nevera  had 
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previously  been  employed  in  taking  lumber  from  the  gang 
saws  and  placing  it  on  the  skids  by  the  edger,  and  had  no 
experience  in  running  the  edger;  that  the  plaintiff  and  Ne- 
vera  continued  to  run  the  edger  for  about  half  an  hour; 
that  they  were  working  very  hard;  that,  in  spite  of  their 
work,  a  large  pile'  of  lumber  had  accumulated  on  the  skids; 
that  the  levers  would  not  work;  that  the  sawdust  had  fQled 
up  underneath;  that  the  levers  worked  hard;  that  Nevera 
told  him  to  go  up  and  poke  the  sawdust  out;  that  he  told 
Nevera  that  he  had  better  go  up  and  do  it;  that  Nevera 
said,  "No;  you  go  up;"  that  finally  the  plaintiff  got  up, 
and  walked  on  the  levers,  or  the  sawdust  that  had  accumu- 
lated around  them,  down  near  the  saws,  and,  with  a  stick 
from  four  to  six  feet  long,  began  trying  to  punch  the  saw- 
dust down;  that  the  stick  he  was  using  struck  something 
and  was  thrown  upward  with  such  violence  as  to  strike 
him  on  the  point  of  the  ohin,  breaking  his  under  jaw  in 
three  pieces,  taking  out  a  portion  of  the  jaw  at  the  front 
containing  three  teeth,  and  otherwise  injuring  him. 

At  the  time  of  the  trial  the  plaintiff  was  thirty-five  years 
of  age,  and  his  coworker,  Nevera,  was  thirty-one.  That  was 
ten  years  after  the  plaintiff  had  commenced  work  for  the 
defendants  in  and  about  this  mill,  and  about  six  and  one-half 
years  after  the  injury.  The  plaintiff  was  injured  August  15, 
1891,  and  he  had  worked  on  the  "little  trimmer"  from  Oc- 
tober 1, 1890.  "We  must  assume  that  he  was  a  man  of  ordi- 
nary intelligence.  He  necessarily  knew  that  a  circular  saw, 
running  like  the  one  in  question,  would  be  dangerous  to  a 
man  touching  it  with  a  stick  from  four  to  six  feet  long,  or 
anything,  and  no  amount  of  instruction  could  make  such 
danger  more  apparent.  To  say  that  he  did  not  know,  or  that 
he  needed  instruction,  is  to  impeach  his  intelligence.  He 
necessarily  knew,  moreover,  that  to  touch  such  saw  with 
such  stick,  on  the  side  turning  away  from  him,  would  nat- 
urally tend  to  draw  the  stick  away  from  him;  whereas,  to 
Vol.  103—27 
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touch  the  saw  on  the  side  turning  towards  him,  or  even  on 
the  top,  would  naturally  tend  to  drive  the  stick  towards 
him  with  great  force,  or,  at  least,  make  it  dangerous  to  have 
hold  of  it.  True,  there  was  sawdust  accumulated  about  the 
saw.  Still,  the  plaintiff  necessarily  knew  the  saw  was  there 
and  running,  and,  if  he  worked  there  at  all,  he  was  bound 
to  regulate  his  conduct  by  that  fact.  Like  all  such  cases,  it 
is  hard  upon  the  plaintiff;  but,  upon  the  undisputed  evi- 
dence, we  cannot  escape  the  conclusion  that  his  own  con- 
duct contributed  to  the  injury.  The  facts  stated  are  sub- 
stantially as  claimed  by  counsel  for  the  plaintiff.  Of  course, 
every  case  of  personal  injury  differs  in  some  of  its  facts  from 
every  other;  but  the  principles  applicable  to  a  case  like  this 
are  well  settled  and  require  no  new  discussion.  This  court 
has  recently  held  that  an  employee  of  mature  years,  even 
though  inexperienced  and  uninstructed  in  the  particular 
business,  will  be  presumed  to  have  known  and  assumed  the 
risk  of  an  injury  incident  to  obvious  defects  or  dangers,  as 
the  unguarded  condition  of  projecting  circular  saws  form- 
ing part  of  the  machine  at  which  the  employee  was  set  to 
work,  and  an  accumulation  of  sawdust,  etc.,  on  the  floor, 
although  they  existed  in  consequence  of  the  negligence  or 
default  of  the  employer.  Hazen  v.  West  Superior  Z.  Co.  91 
"Wis.  208.  So,  this  court  has  recently  held  that  "  an  em- 
ployee in  a  sawmill,  of  ten  or  twelve  years'  experience,  who 
voluntarily  put  his  hand  into  a  hole  in  the  boxing  around  a 
trimmer,  and  attempted  to  pick  up  the  end  of  a  broken 
chain  lying  within  two  or  three  inches  of  a  revolving  saw, 
and  was  injured  by  his  hand  coming  in  contact  with  the 
saw,  is  held,  as  a  matter  of  law,  to  have  been  guilty  of  con- 
tributory negligence."  Schvltz  v.  C,  C.  Thompson  L.  Co.  91 
Wis.  626.  To  the  same  effect,  Erdman  v.  III.  Steel  Co.  95 
Wis.  6.  These  cases,  and  numerous  others  which  might  be 
cited,  support  the  ruling  of  the  trial  court. 

By  (he  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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MoDbbmott,  Eespondent,  vs.  Jaoksok,  Appellant. 

February  1^— March  U,  1899. 

Principal  and  agent:  Authority:  Ratification:  Special  verdict:  Instruo- 

tionstojury. 

1*  In  an  action  against  a  principal  for  money  borrowed  in  his  name  by 
an  agent,  there  was  evidence  requiring  the  submission  to  the  jury 
of  the  question  whether  the  agent  had  actual  authority  and  also 
whether  he  had  apparent  authority.  The  jury  found  that  he  had 
authority  to  borrow  money,  and  that  the  plaintiff  believed  that  he 
had  that  authority.  Held,  that  the  verdict  was  uncertain  as  to 
whether  the  agent  had  actual  or  apparent  authority,  and  therefore 
would  not  support  a  judgment  for  plaintiff,  in  the  absence  of  a  find- 
ing that  the  plaintiff  had  reasonable  ground  on  which  to  base  his 
belief  as  to  the  agent's  authority. 

Z  In  such  a  case  the  better  practice  would  be  to  submit  a  question  as 
to  each  form  of  authority  separately,  under  proper  instructions. 

3.  No  recovery  can  be  had  against  a  principal  on  the  ground  of  ratifi- 
cation of  his  agent's  unauthorized  act  in  borrowing  money  which 
was  used  in  his  business,  by  reason  of  his  retention  of  the  borrowed 
money,  unless  he  had  a  reasonable  time  after  notice  of  the  lender's 
daim,  not  only  to  make  inquiry  into  the  facts,  but  also  to  return 
the  money. 

4  If  a  special  verdict  is  to  be  rendered,  the  instructions  appropriate  to 
each  question,  whether  asked  by  the  parties  or  given  by  the  court 
of  its  own  motion,  should  be  submitted  to  the  jury  in  immediate 
connection  with  the  questions  to  which  they  are  respectively  ap- 
plicable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Heversed, 

This  is  an  action  to  recover  $500  and  interest  for  money 
loaned.  The  complaint  contains  two  counts,  one  upon  a 
promissory  note,  and  one  for  money  had  and  received.  The 
undisputed  fact  was  that  the  money  was  loaned  by  tlie 
plaintiff  to  one  Arthur  Jackson,  the  defendant's  son,  who 
was  operating  a  large  jewelry  store  in  the  city  of  Eau  Clai/e 
for  his  father,  and  that  a  note  was  given  for  it  signed  by 
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Arthur  Jackson  as  his  father's  note.  Arthur  Jackson  repre- 
sented to  plaintiff  that  the  money  was  for  use  in  his  father's 
business;  but  the  defendant  denies  that  Arthur  had  any  au- 
thority, either  real  or  apparent,  to  borrow  money  or  to  exe- 
cute the  note,  and  further  denies  that  the  money  borrowed 
was  used  in  his  business.  Upon  a  former  trial,  judgment 
was  rendered  for  the  defendant,  and  upon  appeal  to  this 
court  that  judgment  was  reversed.    97  Wis.  64. 

The  case  has  been  tried  again,  upon  evidence  not  diflfering 
greatly  from  that  produced  upon  the  former  trial,  and  the 
following  special  verdict  was  rendered:  "(1)  Had  Arthur 
Jackson  authority  from  defendant  to  borrow  money  on  de- 
fendant's credit,  to  be  used  in  defendant's  business,  on  the 
13th  day  of  March,  1895  ?  A.  Yes.  (2)  Was  the  money  re- 
ceived by  Arthur  Jackson  for  the  plaintiff  upon  the  note  in 
question  paid,  laid  out,  and  expended  in  the  business  car- 
ried on  by  Arthur  Jackson  ?  A.  Yes.  (3)  Did  the  plaint- 
iff loan  the  five  hundred  dollars  in  question  on  the  credit  of 
the  defendant,  believing  that  defendant's  son,  Arthur  Jack- 
son, was  authorized  to  borrow  the  same  on  such  credit? 
A.  Yes.  (4)  Was  the  note  in  question  executed  and  delivered 
to  the  plaintiff  by  Arthur  Jackson  as  his  own  note,  or  as 
the  note  of  his  father,  Andrew  Jackson  t  A,  Andrew  Jack- 
8on^8  note.  (5)  If  you  answer  the  second  question  in  the 
aflSrmative,  then  did  the  defendant,  prior  to  the  commence- 
ment of  this  action,  know  that  said  money  had  been  used  in 
his  business,  or  have  knowledge  of  facts  and  circumstances 
sufficient  to  put  him  on  inquiry  and  to  enable  him,  by  the  ex- 
ercise of  reasonable  diligence,  to  discover  the  facts  ?  A.  Yes. 
(6)  If  you  answer  the  fifth  question  affirmatively,  then  after 
the  defendant  had  such  knowledge  or  notice,  and  after  a 
reasonable  time  in  which  to  discover  the  facts,  did  the  de- 
fendant thereafter,  and  before  the  commencement  of  this 
action,  have  reasonable  time  within  which  to  return  said 
sum  of  five  hundred  (500)  dollars  to  plaintiff.    A.  No.** 
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Upon  this  verdict  judgment  was  rendered  for  the  plaint- 
iff, and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Frcmley^  Bundy  <& 
WUcoXj  and  oral  argument  by  C.  T.  Bundy. 

For  the  respondent  there  was  a  brief  by  Widkham  &  Fa/rr^ 
and  oral  argument  by  James  Wickham. 

WiNSLow,  J.  It  is  unfortunate  that  there  must  be  a  third 
trial  of  this  case,  but  no  judgment  for  the  plaintiff  seems 
possible  upon  the  special  verdict  before  us. 

There  wer^  three  grounds  of  recovery  which  the  plaintiff 
was  entitled  to  have  submitted  to  the  jury,  viz. :  (1)  Actual 
authority  on  the  part  of  Arthur  to  execute  the  note;  (2)  ap- 
parent authority;  and  (3)  ratification  by  the  defendant. 
These  grounds  of  recovery  were  fully  discussed  in  the  opin- 
ion of  Mr.  Justice  Marshall  upon  the  former  appeal.  97 
"Wis.  64.  It  was  then  said,  in  effect,  that  there  was  evidence 
from  which  it  might  be  properly  found  that  the  discretion- 
ary powers  given  by  the  defendant  to  Arthur  were  so  com- 
plete as  to  the  purchasing  of  goods,  the  making  of  payments, 
and  the  general  conduct  of  the  business,  that  they  carried 
with  them  the  authority  to  borrow  money  when  necessary 
in  the  management  of  the  business,  and  that  this  was  a 
proper  question  for  the  jury.  It  Was  also  said  that  there 
was  evidence  to  go  to  the  jury  upon  the  question  of  appar- 
ent authority;  and  it  was  said  that  the  question  upon  this 
branch  of  the  case  is.  Did  the  plaintiff,  because  of  appear- 
ances for  which  the  principal  was  responsible,  believe,  and 
han)e  reasonable  grovmd  to  leHeve^  that  the  agent  possessed 
power  to  act  for  the  principal  in  the  particular  transaction 
in  question  ? 

As  to  recovery  upon  the  ground  of  ratification  alone,  it 
was  held  that  the  defendant  was  entitled  to  a  reasonable 
time  after  notice  of  the  plaintiff's  claim  to  make  inquiry  into 
the  facts,  and  to  a  further  reasonable  time  to  return  the 
money. 
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As  to  the  claim  of  ratification,  there  can  certainly  be  no 
recovery  by  the  plaintiff  upon  this  verdict^  because  the  an- 
swer to  the  sixth  question  of  the  special  verdict  distinctly 
finds  that  the  defendant  did  not  have  a  reasonable  time  to 
return  the  money;  hence  one  of  the  essential  requisites  to 
a  recovery  upon  the  ground  of  a  ratification,  as  determined 
upon  the  former  appeal,  is  wanting.  Hence,  if  the  plaintiff 
recover,  it  must  be  upon  the  ground  of  actual  or  apparent 
authority. 

It  is  unfortunate  that  both  of  these  questions  were  covered 
by  one  general  question,  instead  of  being  submitted  sepa- 
rately. While  it  was  said  upon  the  former  appeal  that  the 
question  whether  Arthur  had  authority  covered  both  actual 
and  apparent  authority,  it  was  not  then  decided  or  intimated 
that  one  question  orily  should  be  asked  to  cover  both  kinds 
of  authority.  Upon  that  appeal  the  trial  court  had  refused 
to  submit  to  the  jury  the  question  whether  Arthur  had  au- 
thority to  borrow  money  on  his  father's  credit,  and  it  was 
held  that  this  question  covered  both  real  and  apparent  au- 
thority, and  that  it  was  error  to  refuse  to  submit  it.  While 
we  do  not  hold  it  error  to  submit  both  forms  of  authority 
under  one  general  question  with  proper  instructions,  it  must 
be  evident  to  any  mind  that,  if  the  question  is  answered  in 
the  affirmative,  it  leaves  the  matter  doubtful  whether  the 
jury  found  actual  or  apparent  authority.  The  most  that  can 
be  said  is  that  they  found  either  actual  or  apparent  authority. 
Now,  had  the  two  questions  been  submitted  separately,  and 
had  the  jury  found  actual  authority,  this  would  have  been 
all-suflBcient  to  sustain  a  judgment  for  the  plaintiff;  but  had 
they  found  no  actual,  but  only  apparent,  authority,  it  would 
then  have  been  necessary  to  go  further,  and  to  find,  in  re- 
sponse to  appropriate  questions,  that  the  plaintiff  not  only 
believed,  but  in  the  exercise  of  reasonable  prudence  was  jus- 
tified, from  the  appearances  for  which  the  principal  was  re- 
sponsible, in  believing,  that  the  agent  had  the  necessary 
authority. 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  423 

McDermott  va  Jackson. 

In  this  case  it  is  found  that  the  plaintiff  believed  that  the 
agent  had  the  authority,  but  it  is  not  found  that  he  was  jus- 
tified in  such  belief  by  the  appearances  within  his  knowledge ; 
hence,  as  it  cannot  be  affirmed  that  the  jury  found  actual 
authority,  the  verdict  is  insufficient  to  sustain  a  judgment 
for  the  plaintiff. 

Many  exceptions  were  taken  to  the  rulings  on  testimony, 
and  to  the  charge  and  refusals  to  charge;  but  careful  ex- 
amination of  them  has  not  convinced  us  that  there  was  preju- 
dicial error  in  the  rulings,  and  the  legal  propositions  con- 
tained in  the  charge  seem  to  be  substantially  correct,  and 
we  should  not  feel  compelled  to  reverse  this  judgment  except 
for  the  fatal  omission  in  the  verdict  above  referred  to. 

"We  deem  it  proper  to  suggest  that  upon  a  new  trial,  if  a 
special  verdict  be  rendered,  the  instructions  appropriate  to 
eac^  question,  whether  asked  by  the  parties  or  given  by  the 
court  of  its  own  motion,  should  be  submitted  to  the  jury  in 
immediate  connection  with  the  questions  to  which  they  are 
respectively  applicable.  This  is  the  only  way  in  which  the 
jury  can  obtain  an  intelligent  appreciation  of  the  legal  prop- 
ositions which  are  to  govern  them  in  answering  the  various 
questions.  Upon  the  present  trial  nearly  two  printed  pages 
of  instructions  were  first  read  by  the  court  at  request  of  the 
defendant;  and  the  court  then  proceeded  with  the  general 
charge,  taking  up  the  questions  in  order,  and  giving  appro- 
priate instructions  upon  each  of  them.  After  the  jury  bad 
been  out  a  short  time,  they  returned  into  court  and  inquired 
whether  they  should  take  the  instructions  requested  by  the 
defendant's  counsel  as  their  guide,  or  the  court's  own  charge. 
The  court  explained  that  they  were  both  the  court's  charge, 
but  the  inquiry  made  by  the  jury  demonstrates  the  impolicy 
of  separating  the  instructions.  It  is  poor  practice,  and  well 
calculated  to  confuse  a  jury,  especially  in  case  of  a  special 
verdict.  The  only  proper  way  is  to  submit  eaeh  question 
by  itself,  and  to  give  to  the  jury,  in  direct  connection  with 


Digitized  by 


Google 


424  SUPREME  COURT  OF  WISCONSIN.        [102 

Troy  Carriage  Ca  vs.  Bonell  and  another. 

that  question,  every  legal  proposition  which  the  court  deems 
necessary  and  proper  for  the  jury  to  bear  in  mind  in  consid- 
ering that  question,  and  then  pass  to  the  next  question. 

By  the  Cov/rt —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Tboy  Oabeiage  Company,  Appellant,  vs.  Bonbll  and  an- 
other. Respondents. 

February  £S^March  14, 1899. 

Appeal:  Amount  involvecL 

Where  the  only  controverted  question  is  whether  a  contract  for  the 
sale  of  three  carriages  was  separable,  and  the  plaintiff  therefore 
entitled  to  recover  $85,  the  contract  price  of  one  of  them,  without 
delivery  of  the  others,  this  court  obtains  no  jurisdiction  by  an  ap- 
peal unless  accompanied  by  a  certificate  of  the  trial  judge  as  pro- 
vided in  sec.  8047,  Stata  189a 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.  Appeal  dis- 
missed. 

Action  to  recover  a  balance  of  $199.50  alleged  to  be  due 
plaintiff  from  defendants  on  a  sale  to  the  latter  of  two 
carriages.  The  answer  admitted  a  purchase  from  plaintiff 
and  acceptance  by  the  defendants  of  one  carriage,  and  that 
there  was  due  thereon  $57.  It  was  alleged  that  another 
carriage,  ordered  by  defendants  of  plaintiff,  was  taken  by 
the  former  and  stored  subject  to  plaintiff's  order,  the  same 
not  being  according  to  contract;  that  plaintiff,  while  the 
situation  indicated  existed,  contracted  to  sell  the  alleged  de- 
fective carriage  to  defendants'  for  $85,  together  with  two 
others,  one  for  $75  and  one  for  $65;  that  plaintiff  failed  to 
perform  such  contract  by  refusing  to  deliver  the  two  car- 
riages; that  defendants  were  damaged  thereby  in  the  sum 
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of  $50;  and  that  on  account  of  such  breach  defendants  re- 
fused to  carry  out  the  contract  on  their  part  as  to  the  $85 
carriage,  but  continued  to  keep  the  same  in  store  for  plaint- 
iff, to  their  damage  in  the  sum  of  $12.  Defendants  counter- 
claimed  for  $62  on  the  facts  stated. 

On  the  trial  it  was  conceded  that  $63  was  due  plaintiff 
for  principal  and  interest  on  old  account  The  court  de- 
cided as  a  matter  of  law  that  plaintiff  was  not  entitled  to 
recover  for  the  $85  carriage  and  was  liable  for  damages  for 
breach  of  contract.  It  was  left  to  the  jury  to  assess  such 
damages  and  strike  a  balance  between  the  same  and  the  $63 
conceded  to  be  due  plaintiff  on  old  account,  and  to  render 
a  verdict  accordingly.  The  result  was  a  verdict  for  defend- 
ants for  $21.  No  contention  is  made  in  this  court  that  the 
damages  were  improperly  awarded  to  defendants  or  that  the 
amount  assessed  was  too  large.  The  sole  question  is,  "Was 
the  ruling  of  the  trial  court  correct  as  to  the  contract  for 
the  three  carriages  being  entire,  so  as  to  preclude  plaintiff 
from  recovering  for  the  $85  carriage  by  reason  of  the  failure 
to  deliver  the  other  two  carriages  ?  Judgment  was  rendered 
on  the  verdict  in  defendants'  favor,  and  plaintiff  appealed. 

Frederick  A.  TeaU^  tor  the  appellant. 

For  the  respondents  there  was  a  brief  by  WickJia/m  &  Farr^ 
and  oral  argument  by  James  Wichham. 

Maeshall,  J.  The  action  was  on  contract.  The  amount 
involved,  exclusive  of  costs,  as  the  cause  is  presented  in  this 
court,  is  $85.  Appellant  claims  that  the  court  erred  in  hold- 
ing that  the  contract  to  sell  and  deliver  to  defendants  three 
carriages  was  entire.  Whether  that  be  right  or  not  rules 
the  question  of  whether  plaintiff  is  entitled  to  recover  for 
the  one  carriage  which  was  delivered  to  defendants.  There 
is  no  other  controversy  on  this  appeal. 

An  appeal  involving  less  than  $100  exclusive  of  costs,  in 
such  an  action  as  this,  is  not  allowed  by  statute,  except  on  a 
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certificate  submitting  to  this  coart,  on  a  statement  of  facts, 
difficult  questions  of  law  for  its  decision.  Stats.  1 898,  sec.  3047. 
If  an  appeal  be  taken  in  a  case  requiring  the  certificate  men- 
tioned in  order  to  make  it  appealable,  and  such  certificate  be 
absent,  this  court  does  not  obtain  jurisdiction  to  entertain 
such  appeal.  Hmk  v.  Bauraanriy  100  Wis.  28.  This  appeal 
comes  within  that  rule  and  must  therefore  be  dismissed. 
By  the  Cov/rt. — The  appeal  is  dismissed. 


The  Nobthwesteen  Fuel  Company,  Eespondent^  vs.  Lee, 
Garnishee,  Appellant. 

Febraary  t 4^ March  U$  iS99. 

(1)  Appeal:  Findings.    (3, 8)  Corporations:  Sale  of  assets:  Authority  of 
president,    (4)  Qamishment:  Property  sittject  to  execution:  Appeal, 

1.  The  findings  of  the  trial  court  wiU  not  be  disturbed  on  appeal  where 

there  is  evidence  to  supi)ort  them  and  no  preponderance  of  evidence 
against  them. 

2.  A  corporation  may,  by  its  acts  and  methods  of  condxioting  its  busi- 

ness, so  far  as  third  persons  are  concerned,  as  effectuaUj  clothe  its 
officers  with  authority  to  manage,  and  even  close  out  its  business, 
as  though  a  formal  vote  of  record  were  taken. 
a.  A  sale  of  personal  property,  constituting  a  closing  out  of  the  business 
of  a  corporation,  accompanied  by  delivery  of  possession,  is  sustained 
in  this  case,  although  made  by  the  president  without  the  formal 
sanction  of  the  board  of  directors,  it  appearing  that  the  articles  of 
organization  expressly  provided  that  the  president  should  have  the 
general  direction,  management,  and  control  of  the  property,  affairs, 
and  business  of  the  company,  subject  to  the  direction  of  the  board 
of  directors;  that  during  the  entire  existence  of  the  corporation  he 
had  conducted  its  affairs  as  chief  managing  officer;  that  the  board 
of  directors  either  knew  of  the  transaction  or  did  not  know  because 
they  intrusted  everything  to  the  president;  and  that  they  took  no 
steps  to  disaffirm  it,  even  when  garnishment  proceedings  had  been 
instituted  against  the  purchaser  by  a  creditor  of  the  corporation. 
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4  An  objection  to  gamishment^proceedings  on  the  ground  that  the 
principal  defendant  had  property  subject  to  execution  sufficient  to 
satisfy  the  plaintiff's  claim  cannot  be  raised  for  the  first  time  in 
the  supreme  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

The  plaintiflP  brought  an  action  against  the  defendant,  and 
summoned  C,  S.  Zee  as  garnishee.  The  defendant  defaulted, 
and  the  garnishee  answered,  denying  liability.  Issue  was 
taken  upon  the  answer  so  made,  and  upon  the  trial  the  court 
made  findings  in  favor  of  plaintiff,  and  entered  judgment 
against  the  garnishee,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Frawley^  Bundy 
ik  WUcoXy  and  oral  argument  by  (7.  T.  Bundy.  They  argued, 
among  other  things,  that  the  president  of  a  corporation  could 
sell  the  company's  assets  only  in  the  usual  course  of  busi- 
ness. 3  Thompson,  Corp.  §  3982;  4  id.  §  4632;  Stokes  v. 
iV.  J.  Pottery  Co.  46  K  J.  Law,  237;  BoT/t  v.  Thompson.,  5 
N.  T.  327;  Walworth  Co.  Bank  v.  Farmers'  L.  &  T.  Co.  14 
Wis.  325,  330.  Even  the  board  of  directors  cannot  sell  the 
assets  and  business  without  the  consent  of  the  stockholders. 
3  Thompson,  Corp.  §  3983.  A  board  of  directors  cannot  act 
except  when  in  session  as  a  board,  nor  can  the  directors  rat- 
ify an  act  done  by  such  directors  in  their  individual  capaci- 
ties. 3  Thompson,  Corp.  §  3905 ;  Baldwin  v.  Canjidd,  26 
Minn.  43. 

For  the  respondent  there  was  a  brief  by  Wickham  <6  Favr, 
and  oral  argument  by  James  Wickham. 

Babdben,  J.  The  findings  are  vigorously  attacked  on  the 
ground  that  they  are  not  supported  by  the  weight  of  the 
evidence.  The  chief  question  litigated  on  the  trial  was 
whether  the  garnishee  had  in  fact  purchased  of  the  defend- 
ant certain  personal  property,  consisting  of  coal,  sheds,  of- 
fice, safe,  office  furniture,  wagons,  etc.,  of  which  he  held  pos- 
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session  at  the  time  of  the  service  of  the  garnishee  summons. 
The  testimony  was  chiefly  given  by  the  garnishee  and  F.  D. 
Sullivan,  who  had  been  the  president  and  chief  managing 
officer  of  the  defendant  company.  Both  admit  that  Lee 
made  a  proposition  to  purchase  this  property,  but  they  insist 
that  the  deal  was  never  consummated.  Neither  of  the  wit- 
nesses was  frank  and  outspoken  in  giving  his  testimony. 
They  dodged  and  hedged  in  every  way  possible,  and  made 
evasive  and  shuffling  answers  to  very  many  of  the  questions 
put  to  them.  The  court  evidently  believed  that  they  were 
impeached  by  the  surrounding  facts  and  circumstances. 
"Were  the  case  to  stand  upon  the  naked  assertions  of  these 
two  witnesses,  it  would  be  difficult  to  support  the  conclusion 
arrived  at  by  the  circuit  judge;  but,  when  viewed  in  the 
light  of  the  attendant  facts  and  circumstances,  we  do  not 
feel  justified  in  disturbing  it.  Considering  the  reluctance 
of  the  witnesses  in  answering  questions,  the  shifty  and  eva- 
sive answers  given,  and  the  contradictions  found  in  the  testi- 
mony of  Mr.  Lee^  we  can  readily  see  how  the  trial  judge 
felt  obliged  to  discredit  the  statements  made,  and  to  give 
weight  to  the  other  facts  which  put  such  testimony  in  dis- 
pute. The  language  of  Mr.  Justice  Marshall  in  Senour 
Mfg.  Co.  V.  Clarice^  96  "Wis.  469,  seems  especially  applicable 
to  this  case:  "The  trial  judge  has  an  opportunity  of  seeing 
and  hearing  the  witnesses,  observing  their  manner  while 
testifying,  and  the  benefit  of  many  aids,  of  a  persiiasve  char- 
acter, calculated  to  materially  assist  in  drawing  correct  in- 
ferences in  regard  to  the  facts,  that  cannot  be  preserved  for 
the  benefit  of  the  appellate  court;  hence,  the  justice  of  the 
rule  that  such  inferences  will  not  be  displaced  by  others 
drawn  by  such  appellate  court,  unless  the  former  are  against 
the  clear  preponderance  of  the  evidence,  is  apparent,  and 
why  it  should  be  firmly  adhered  to  is  also  manifest."  It  is 
unnecessary  to  run  over  in  detail  the  testimony  to  be  found 
in  the  record  to  support  the  findings.    It  is  sufficient  to  say 
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that  we  find  evidence  to  support  them,  and  no  clear  prepon- 
derance against  them. 

It  is  especially  urged  that  the  evidence  fails  to  show  any 
authority  of  record,  from  either  the  stockholders  or  board 
of  directors  of  the  defendant,  to  the  president,  to  closs  out 
the  property  of  the  corporation  in  the  manner  claimed  in 
this  case.  There  can  be  no  doubt  of  th^  general  rrde  that 
a  president  of  a  corporation,  by  virtue  of  his  official  position, 
can  only  sell  its  assets  in*  the  usual  and  ordinary  course  of 
business.  But  a  corporation  may,  by  its  acts  and  the  meth- 
ods of  conducting  its  business,  so  far  as  third  persons  are 
concerned,  as  effectually  clothe  its  agents  with  authority  to 
handle,  and  even  close  out,  its  business,  as  though  a  formal 
vote  of  record  were  taken.  It  appears  that  the  president, 
by  the  articles  of  organization,  was  expressly  clothed  with 
extraordinary  powers  in  managing  the  business  of  the  cor- 
poration. Article  6  says,  in  effect,  that  the  president  shall 
have  the  general  direction,  management,  and  control  of  the 
property,  affairs,  and  business  of  the  company,  subject  to 
the  direction  of  the  board  of  directors.  From  the  inception 
of  business  down  to  the  time  of  the  alleged  sale  to  Lee^  Sulli- 
van had  been  the  head  and  front  of  the  corporation,  and  had 
conducted  its  affairs  and  handled  its  business  as  the  chief 
managing  officer.  It  is  in  proof  that  Le^B  proposition  to 
purchase  the  property  in  question  had  been  talked  over 
by  the  board  of  directors.  There  can  be  no  doubt  but  that 
they  were  informed  of  the  proposition,  and  that  the  matter 
was  considered  by  them,  although  no  formal  record  was 
made  of  the  action  taken.  This  seems  to  be  quite  in  accord 
with  their  usual  practices.  Sullivan  was  the  moving  spirit, 
and  conducted  the  business  and  handled  the  affairs  of  the 
company  without  any  limitation  as  to  his  authority  from 
the  board.  We  find  that,  very  soon  after  Lee^%  proposition 
was  talked  over  by  the  board,  Sullivan  bills  to  him  several 
full  car  loads  of  coal  they  had  recently  purchased,  and  Lee 
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enters  into  possession  of  the  property.  He  sells  the  coal, 
holds  possession  of  the  oflBce,  and  shortly  before  the  service 
of  the  garnishee  process  pays  over  to  the  corporation  some 
§1,200  or  more,  in  pursuance  of  the  terms  of  his  proposition 
to  purchase.  If  the  board  did  not  know  of  this  deal,  it  was 
because  they  were  intrusting  everything  to  SuUivan;  and, 
if  they  proposed  to  disaffirm  the  sale  to  Lee^  it  was  their 
duty  to  act  promptly.  No  such  action  was  taken,  and  to 
this  day  the  corporation  has  not  attempted  to  rescind  the 
deaL  They  might  have  appeared  in  this  proceeding  and 
contested  the  matter;  but  they  remained  quiescent,  and  have 
left  Lee  and  Sullivan  to  fight  their  battles.  Considering  the 
extraordinary  powers  vested  in  the  president,  and  the  man- 
ner in  which  he  was  permitted  to  conduct  the  business  and 
handle  the  affairs  of  the  company,  we  are  satisfied  that  the 
rules  laid  down  in  Ford  v.  IIlll,  92  Wis.  188;  John  V.  Far- 
well  Co.  V.  Wolf  J  96  Wis.  10;  and  McElroy  v.  Minnesota  P. 
IT.  Co.  96  Wis.  317,  are  applicable  here,  and  fully  sustain 
the  conclusion  of  the  trial  court. 

The  court  having  found  that  there  was  a  sale  of  this  prop- 
erty to  Zeej  which  finding  we  have  sustained,  it  becomes  im- 
material to  inquire  whether  there  was  certain  coal  turned 
out  to  him  to  pay  the  Holm  order.  Whatever  was  done  in 
that  regard  was  done  subsequent  to  the  alleged  sale.  The 
fact  that  the  company  gave  an  order  on  the  garnishee  to 
Holm  is  confirmatory  of  the  theory  of  a  sale.  At  the  time 
of  the  service  of  the  garnishee  summons.  Zee  had  coal  which 
he  afterwards  sold  for  $356.72.  This  was  $143.08  more  than 
the  Holm  order,  and  which,  with  the  purchase  price  of  the 
other  property,  is  more  than  the  amount  of  plaintiff's  judg- 
ment. 

It  is  further  urged  that  the  court  should  have  dismissed 
the  proceeding  because  the  evidence  showed  that  the  defend- 
ant had  property  subject  to  execution  sufficient  to  satisfy  the 
plaintiff's  claim.    There  is  no  motion  to  dismiss  the  garnishee 
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proceedings  that  we  can  find  in  the  printed  case,  and  no  rul- 
ing of  the  court  is  preserved  from  which  we  can  infer  that 
such  a  motion  was  made.  If  any  such  motion  was  made,  we 
are  unable  to  find  any  record  of  it,  and  without  it  we  find 
no  necessity  for  ruling  on  that  question.  If  such  a  motion 
was  in  fact  made,  the  evidence  as  to  the  property  possessed 
by  defendant  is  so  unsatisfactory  that  we  are  not  able  to  say 
that  the  court  abused  its  privilege  in  denying  it. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  State  ex  eel.  Barber,  Appellant,  vs.  MoBaut,  Clerk, 
etc.,  Bespondent. 

February  2 J^— March  IJ^  1899, 

Terms  of  court:  Final  adjournment:  Powers  of  derh 

"L  The  term  of  office  of  a  circuit  judge  expired  on  Monday,  January  3d. 
On  the  preceding  Thursday,  December  30th,  he  instructed  the 
clerk  to  hold  open  the  current  term  of  court  during  the  ensuing 
two  days  and  until  the  expiration  of  his  said  term  of  office,  and 
that  then  the  business  of  the  term  would  be  concluded  and  the 
term  would  stand  adjourned.  Held,  tliat  this  was  not  a  direction 
to  the  clerk  to  enter  a  final  adjournment. 

2l  Final  adjournment  of  a  term  of  court  is  a  judicial  act,  requiring  the 
presence  of  the  court,  and  power  to  perform  it  cannot  be  delegated 
to  the  clerk. 

8.  Where  the  court  has  merely  directed  that  a  term  be  held  open,  with- 
out adjournment  to  any  specific  day,  and  the  judge  thereafter  fails 
to  attend,  the  clerk  has  no  power,  under  sea  2573,  Stats.  1898,  to 
enter  a  final  adjournment.  The  power  given  by  that  section  is  to 
be  exercised  only  within  the  exact  conditions  there  prescribed, 
that  is,  when  the  judge  fails  to  attend  at  the  time  fixed  by  law  for 
holding  the  term,  and  for  three  days  thereafter,  or  when  he  so  fails 
to  attend  on  a  day  during  the  term  which  has  been  fixed  by  an  ad- 
journment thereta 

4L  Under  sec.  2572,  Stats.  1898.  a  term  of  court  does  not  come  to  an  end 
by  failure  to  adjourn  to  a  specific  time,  but  once  commenced  it 
continues  until  terminated  by  an  affirmative  judicial  act  or  by  the 
oonmiencement  of  a  new  term. 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Aff/rmed. 

The  relator  was  plaintiff  in  a  suit  to  close  up  a  corporation 
from  which  he,  a  stockholder,  had  received  certain  security 
for  advances.  On  December  30, 1897,  order  and  judgment 
was  entered  allowing  final  account  of  the  receiver,  sustain- 
ing plaintiff's  security,  and  directing  distribution  of  the  pro- 
ceeds of  assets  amongst  creditors.  The  next  regular  term 
of  that  court  commenced  the  third  Monday  of  March.  It 
had  been  a  custom  of  the  judge  to  keep  the  term  in  Eau 
Claire  county  open,  so  that  court  business  could  be  done  at 
any  time,  and  this  was  accomplished  by  a  direction  to  the 
clerk  simply  "to  hold  the  court  open.''  The  term  of  the 
then  circuit  judge  (Bailey)  expired  on  Monday  the  3d  of 
January.  He  had  ten  days  previously  announced  to  the  bar 
that  he  should  adjourn  the  court  for  the  term  at  the  expira- 
tion of  his  term  of  office.  On  December  30th,  at  the  close 
of  business,  he  gave  certain  instructions  to  the  clerk,  as  to 
which  he  and  the  clerk,  in  affidavits  now  made,  differ.  He 
states  that  his  instructions  were  "to  hold  said  term  open 
during  Friday  and  Saturday,  being  the  31st  of  December, 
1897,  and  the  first  day  of  January,  1898,  and  until  the  ex- 
piration of  affiant's  term  of  office,  and  that  then  the  business 
of  the  term  would  be  concluded  and  the  term  would  stand 
adjourned."  The  clerk  states  the  judge's  instructions  to 
have  been:  "Hold  it  open  just  as  we  have  done.  I  will  be 
here  to-morrow  and  Saturday."  The  entry  on  the  records 
is  the  usual  one :  "  Court  held  open."  Judge  Bailey  did  not 
attend  or  hold  court  either  Friday  or  Saturday.  On  Janu- 
ary 18, 1898,  the  then  circuit  judge  (O'Neill)  made  an  order 
to  show  cause,  returnable  before  said  court  on  February  1st, 
why  that  judgment  and  certain  orders  should  not  be  vacated 
and  set  aside,  and  amendments  and  changes  in  pleadings  be 
permitted,  practically  reopening  the  whole  matter,  upon 
which  order  to  show  cause  the  said  judgment  and  order  have 
been  fully  vacated,  and  various  proceedings  since  had    The 
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prayer  to  the  circuit  court  was  for  a  writ  of  mandamus  com- 
manding the  respondent,  as  clerk,  to  enter  and  record  a  final 
adjournment  of  said  December  term,  1897,  on  the  minutes 
of  said  court,  mmcjpro  ttcno  as  of  some  date  which  the  court 
should  direct,  prior  to  the  18th  day  of  January,  1898,  as  pro- 
vided by  section  2573  of  the  Eevised  Statutes  of  "Wisconsin, 
or  show  cause  to  the  contrary. 

For  the  appellant  there  was  a  brief  by  Frawleyj  Bundy 
cfe  WUcoQi^  and  oral  argument  by  C.  T.  Bimdy.  They  argued, 
among  other  things,  that  if  a  judge  adjourns  the  court  with- 
out fixing  any  time  for  it  to  reconvene,  it  cannot  again  con- 
vene before  the  next  regular  term.  12  Am.  &  Eng.  Ency. 
of  Law,  296;  People  v.  Sanchez,  24  Cal.  17;  WigU  v.  Wahl- 
haum,  39  111.  554;  People  v.  BradweU,  2  Cow.  445;  Irwin  v. 
Irwin,  2  Okl.  180;  In  re  MoClaskey,  2  Okl.  568;  In  re  Ter- 
riUj  52  Kan.  29.  An  adjournment  must  be  either  without 
day  or  to  a  day  certain.  1  Ency.  of  PL  &  Pr.  243;  Johnson 
V.  Eailway  Co.  4cJ  Ohio  St.  318.  The  power  to  adjourn  a 
court  is  a  judicial  power  which  cannot  be  exercised  by  the 
clerk  without  statutory  authority.  6  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  135, 136,  note;  1  Ency.  of  PI.  &  Pr.  241;  Irwvn 
V.  Irwin,  2  Okl.  180;  In  re  TerriU,  52  Kan.  29. 

For  the  respondent  there  was  a  brief  by  F.  M.  Mmer  and 
Fleming  &  BVrnn,  attorneys,  and  Olin  <&  Buttevy  of  counsel, 
and  oral  argument  by  H.  L.  Butler. 

Dodge,  J.  Appellant  apparently  makes  three  contentions : 
First,  that  the  direction  of  the  court  given  on  December 
30th  made  it  the  duty  of  the  clerk  to  enter  on  the  record  a 
final  adjournment  upon  January  1st;  second,  that  the  stat- 
ute (sec.  2573,  E.  S.  1878)  made  it  the  duty  of  the  clerk, 
upon  nonappearance  of  the  judge  either  on  December  31st 
or  January  1st,  to  enter  daily  adjournments  for  three  days, 
and  then  to  finaUy  adjourn  the  term ;  third,  that  by  failure 
of  the  court  to  adjourn  to  a  specific  time  the  term  came  to 
Vou  103—28 
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an  end.  Without  stopping  now  to  discuss  whether  any, 
and,  if  so,  what,  of  these  contentions,  if  sustained,  would 
support  the  relief  prayed,  namely,  mcmdamus  commanding" 
the  clerk  to  enter  and  record  a  final  adjournment  on  some 
date  prior  to  January  18th,  we  will  consider  these  several 
positions. 

1.  The  petition,  with  the  attached  affidavits  made  part 
thereof,  does  not  support  appellant's  first  contention,  as  a 
fact.  The  utmost  force  that  can  be  given  to  Judge  Bailey's 
own  statement  of  what  transpired  only  establishes  that  the 
clerk  was  instructed  to  make  entry  holding  the  court  open 
for  the  ensuing  two  days,  with  the  expectation  that  the  court 
would  then  be  present,  accompanied  by  a  declaration  that 
the  judge  on  December  30th  had  a  purpose  to  finally  ad- 
journ the  term  on  January  1st.  Final  adjournment  is  a 
judicial  act,  requiring  the  presence  of  the  court  to  perform; 
and,  as  the  court  was  not  sitting  on  the  1st  of  January,  such 
judicial  act  could  not  have  been  performed.  Many  of  the 
authorities  hold  that  power  to  perform  such  act  cannot  be 
delegated  to  the  clerk;  so  that,  even  had  Judge  Bailey  on 
December  30th  definitely  instructed  the  clerk  to  finally 
adjourn  the  term  on  January  1st,  it  would  not  have  been 
effective  to  authorize  such  act.  In  re  TerriUj  52  Kan.  29; 
In  re  McClaskey^  2  Okl.  568. 

2.  The  second  contention  of  appellant  also  fails  of  sup- 
port in  the  facts  alleged.  Sec.  2573,  of  course  enacted  for 
the  purpose  of  preventing  the  failure  of  a  term,  confers 
power  on  the  clerk  only  to  enter  a  final  adjournment,  first, 
when  the  judge  fails  to  attend  at  the  time  fixed  by  law  for 
holding  the  term  of  court  and  for  three  days  thereafter, 
and,  secondly  when  he  so  fails  to  attend  on  a  day  during 
the  term  which  has  been  fixed  by  an  adjournment  thereto. 
Neither  of  these  conditions  is  here  present.  The  court  had 
not  adjourned  to  a  specific  day,  but  had  merely  made  an 
order,  now  become  entirely  customary  with  our  courts  and 
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with  the  courts  of  the  United  States,  that  the  term  be  "  held 
open,"  the  effect  of  which  is  merely  that  the  adjournment 
is  to  a  time  to  be  fixed  in  the  future  according  to  the  exi- 
gencies of  business.  East  Tenn.  L  &  G,  Co,  v.  Wiggin^  68 
Fed.  Rep.  446;  Harrison  v.  German-Am,  F,  Ins.  Go.  90  Fed. 
Eep.  Y58,  762.  This  statutory  power  of  the  clerk  to  thus 
exercise  the  judicial  function  in  putting  an  end  to  the  exist- 
ence of  the  court  until  the  next  term  is  an  extreme  one,  and 
is  to  be  exercised  only  within  the  exact  conditions  prescribed 
by  the  statute,  which  clearly  contemplates  a  situation  analo- 
gous to  the  commencement  of  a  term  by  law,  and  a  similar 
failure  of  the  judge  to  be  present  at  an  appointed  time,  in 
order  to  confer  this  authority  on  the  clerk. 

3.  The  proposition  that,  unless  a  term  of  court  is  kept 
alive  by  adjournment  from  one  day  to  another,  the  court 
goes  down  for  that  term  and  can  have  no  business  existence 
again  until  revived  by  the  commencement  of  a  new  term,  is 
expressly  negatived  in  Wisconsin  by  sec.  2572,  which  pro- 
vides that  no  omission  to  adjourn  from  day  to  day,  previous 
to  final  adjournment,  shall  vitiate  any  proceedings  in  such 
court.  The  same  conclusion  has  been  reached  by  other  courts 
without  such  legislation.  Schofield  v.  Horse  Springs  G.  Go. 
65  Fed.  Eep.  433;  People  v.  SuUivam.,  115  N.  T.  185;  In  re 
Dossett^  2  Okl.  369.  According  to  modern  policy  and  meth- 
ods, a  term  of  court,  having  been  duly  commenced,  contin- 
ues until  the  court  itself,  by  an  affirmative  judicial  act, 
terminates  it,  or  until  the  next  term.  Freeman,  Judgments, 
§  90;  Hwms  v.  Bowie^  148  U.  S.  245;  ScTiofidd  v.  Horse 
Springs  G.  Go.^  supra;  Union  Pacific  R.  Go.  v.  Handy  7  Kan. 
380.  In  deference  to  modern  methods  of  business  in  court, 
involving  in  many  jurisdictions  the  combination  of  equitable 
and  legal  proceedings,  the  term  of  court  has  come  to  mean 
a  period  of  time  within  which  there  may  be  many  sessions, 
while  anciently  it  meant  a  single  session,  indeed,  originally, 
a  single  day,  which  in  order  to  meet  the  demands  of  busi- 
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ness  was  enlarged  in  fact  to  several,  although  in  theory  the 
single  day  extended  over  the  whole  sitting.  No  state  has 
gone  farther  than  "Wisconsin  in  its  legislation  to  indicate  a 
policy  of  vesting  in  its  courts  complete  discretion  and  con- 
trol over  the  times  and  methods  of  conducting  their  business, 
and  of  relieving  them  from  technical  restrictions  thereon. 
Sees.  2422dJ,  2427,  2428,  2429,  2572,  2573,  Stats.  1898,  and 
many  others,  evince  such  policy;  and  it  may  safely  be  said 
that  between  the  legal  commencement  of  the  term,  and  the 
time  when  it  is  expressly  terminated  by  a  judicial  determina- 
tion or  by  the  commencement  of  a  new  term,  the  power  of 
the  court  over  the  time  when,  and  the  manner  in  which, 
business  before  it  shall  be  conducted,  is  complete  {Barrett  v. 
State,  1  Wis.  176 ;  Green  v.  Morse  [Neb.],  77  N.  W.  Rep.  925), 
with  only  the  limitation  that  if  such  power  is  abused  to  the 
prejudice  of  a  litigant  error  may  be  predicated  thereon  and 
may  be  reviewed  and  corrected. 

The  petition  does  not  show  that  the  December  term  of  the 
Eau  Claire  circuit  court  had  been  finally  adjourned,  either 
by  the  court,  or  by  the  clerk  under  circumstances  authoriz- 
ing him  to  do  so;  and  for  that  reason,  without  considering 
others,  the  action  of  the  court  in  quashing  the  alternative 
writ  was  proper. 

By  the  Court —  Order  quashing  alternative  writ  of  man- 
damns  is  affirmed. 


Oabboll,  Appellant,  vs.  Fethers  and  others.  Respondents. 
February  fiJ^— March  14, 1899. 

Pleading:  Amendment  during  trial:  Discretion:  Evidence:  Election  be- 
ttoeen  remedies:  Waiver  of  tort 

1.  In  a  tort  action  for  the  conversion  of  money  it  is  Jidd  not  to  have 
been  an  abuse  of  discretion  to  aUow  defendants  to  amend  their  an- 
swer during  the  trial  so  as  to  aUege  that  in  a  former  action  (which 
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had  been  dismissed  because  plaintiff  declined  to  bring  in  another 
defendant)  plaintiff  had  songht,  with  full  knowledge  of  the  facts, 
to  recover  the  identical  sum  of  money  upon  an  implied  contract  as 
for  money  had  and  received,  and  had  thereby  waived  the  tort, — 
it  appearing,  among  other  things,  that  plaintiff  had  greatly  delayed 
the  prosecution  of  the  tort  action,  that  an  order  dismissing  it  for 
want  of  prosecution  had  been  set  aside  as  a  matter  of  favor  to  him, 
and  that  the  amendment  could  not  operate  as  a  surprise. 

2.  In  an  action  for  the  wrongful  conversion  of  money,  under  an  answer 
denying  such  conversion,  the  record  of  a  former  action  brought  by 
plaintiff  to  recover  the  same  money  upon  an  implied  contract  as  for 
money  had  and  received  was  admissible  to  show  that  the  conver- 
sion had  been  waived. 

8.  One  who,  with  full  knowledge  of  the  facts^  sues  to  recover  money 
upon  an  implied  contract  as  for  money  had  and  received  thereby 
waives  all  right  to  bring  a  subsequent  action  on  the  theory  that  the 
money  was  wrongfully  converted. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wal- 
worth county:  Frank  M.  Fish,  Circuit  Judge.    Affii^med, 

For  the  appellant  there  was  a  brief  by  Joseph  B.  Doe^  at- 
torney, and  Charles  W,  Fdker^  of  counsel,  and  oral  argu- 
ment by  Mr.  Fdker.  They  argued,  inter  alia^  that  the 
amendment  is  a  plea  in  abatement,  and  was  not  pleaded  in 
its  proper  order,  and  could  not  be  joined  with  a  plea  in  bar. 
Brovm  Co.  v.  Van  StraZen,  46  Wis.  675,  677;  1  Chitty,  PL 
(11th  Am.  ed.),  446;  Johnson  v.  Wilson,  1  Pin.  65;  Beifv. 
Paige,  55  Wis.  496,  502;  Hooker  v.  Greene,  50  Wis.  271,  276; 
St.  Cla/ra  F.  Acad&my  v.  N.  W.  Nat  Ins.  Co.  101  Wis.  464; 
Vincent  v.  Storks,  45  Wis.  458,  460;  Butcher  v.  Butcher,  39 
Wis.  651,  660.  To  permit  it  to  be  set  up  after  plaintiff  had 
rested  al  the  trial  was  an  abuse  of  discretion.  Fogarty  v. 
Horrigan,  28  Wis.  142;  Sweet  v.  Mitchell,  19  Wis.  524;  Bole 
V.  NoHhrup,  19  Wis.  249;  O'Cownor  v.  G.  cfe  iT.  W.  R.  Co. 
92  Wis.  612;  Morgam,  v.  Bishop,  61  Wis.  407;  Smith  v  Bra- 
gert,  61  Wis.  222.      • 

Charles  Quarles^  of  counsel,  for  the  respondents. 
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Cassodat,  C.  J.  This  action  was  commenced  March  24, 
1891,  to  recover  $5,550,  alleged  to  have  been  money  belong- 
ing to  the  plaintiff,  and  paid  to  the  firm  composed  of  the 
defendants,  April  9,  1889,  and  by  them  "unlawfully  and 
wrongfully  converted  and  disposed  of  ...  to  their  own 
use."  Judgment  was  demanded  for  that  amount  as  dam- 
ages, with  interest  thereon  from  April  9,  1889. 

The  case  turns  upon  the  question  whether  the  fact  that 
this  plaintiff,  in  a  former  action  against  these  defendants 
for  the  same  money,  waived  the  tort  and  sought  to  recover 
the  money  upon  an  implied  contract,  is  a  bar  to  this  action. 
The  facts  in  regard  to  the  two  actions  are  evidenced  by  doc- 
uments in  the  record,  and  are  to  the  effect  that  for  some 
years  prior  to  April  9,  1889,  there  was  an  important  litiga- 
tion between  Can^oll^  the  plaintiff  in  this  action,  and  one 
Little,  and  which  came  to  this  court,  and  is  reported  in  73 
Wis.  52.  A.  Hyatt  Smith  was  the  attorney  of  record  for 
Carroll  in  that  action.  The  firm  of  the  defendants  were  of 
counsel  for  Carroll.  As  a  result  of  that  litigation.  Little, 
the  defendant  party,  paid  to  the  firm  of  the  defendants,  as 
such  counsel,  April  9,  1889,  about  $7,000.  The  defendants 
took  and  retained  out  of  that  sum  the  amount  of  their  dis- 
bursements and  their  charges,  which  are  conceded  to  have 
been  reasonable,  and  paid  the  balance  to  A.  Hyatt  Smith, 
who  was  Ca/rroWB  attorney  of  record.  On  September  29, 
1890,  the  plaintiff  commenced  an  action  against  the  defend- 
ants for  the  recovery  of  $5,550  of  the  money  so  received  by 
them  April  9, 1889,  and  interest  thereon  from  that  date,  and 
alleged  in  his  complaint  that  on  that  day  he  demanded  pay- 
ment thereof  from  them,  which  payment  they  refused  to 
make.  The  defendants  answered  that  complaint  to  the  ef- 
fect the  facts  stated,  and  that,  after  taking  from  the  moneys 
so  received  their  charges  and  disbursements,  and  moneys 
paid  to  or  on  behalf  of  CarroU^  they  paid  the  balance  of  the 
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money  so  received  by  them  to  A.  Hyatt  Smith,  as  the  attor- 
ney of  record  of  Carroll^  and  alleged  that  Smith  was  a  nec- 
essary party  to  the  action,  and  prayed  that  he  be  made  such 
party  defendant.  On  December  15, 1890,  the  court  ordered 
that  the  summons  ai^d  complaint  be  amended  by  making 
A.  Hyatt  Smith  a  party  defendant,  and  that  upon  the  fail- 
ure of  the  plaintiff,  CarroU^  to  so  amend,  the  action  should 
stand  dismissed.  The  plaintiff  failed  to  comply  with  such 
order,  and  so  that  action  was  dismissed,  and  the  costs  taxed, 
and  judgment  therefor  entered  thereon  in  favor  of  the  de- 
fendants accordin^y. 

After  the  plaintiff  had  paid  such  judgment  for  costs,  he 
commenced  this  action  against  these  defendants,  March  24, 
1891,  for  the  unlawful  and  wrongful  conversion  and  disposal 
of  such  money,  as  stated.  On  April  9, 1891,  the  defendants 
answered  similarly  to  their  answer*  in  the  former  action, 
and  alleged  the  other  facts  stated,  and  that  A.  Hyatt  Smith, 
the  attorney  of  record  in  the  Little  suit,  and  to  whom  they 
paid  such  money,  was  a  necessary  party,  and  prayed  that 
he  be  made  such  party.  On  April  16,  1891,  the  defend- 
ants noticed  the  cause  for  trial.  On  April  18,  1891,  the 
court  ordered  that  A.  Hyatt  Smith  be  made  a  party  de- 
fendant. The  plaintiff  appealed  from  that  order,  and  the 
same  was  reversed  April  12, 1892.  Such  reversal  was  claimed 
in  this  court  on  the  ground  that  the  controversy  was  whether 
the  defendant  had  wrongly  converted  the  money;  that 
"  Smith  would  not  be  liable  for  the  conversion  of  his  code- 
fendants,  nor  would  they  be  liable  for  any  wrongful  con- 
version by  Smith,  as  they  acted  independently  of  each 
other."  This  court  held  that  Smith  was  improperly  made 
a  party,  because  the  case  was  not  within  the  statute  cited 
therein,  but  was  an  action  "  to  recover  damages  for  the  un- 
lawful conversion  of  personal  property"  (82  Wis.  69);  that 
a  "  wrongful  conversion  by  more  than  one  person  is  a  sev- 
eral, as  well  as  a  joint,  wrong,  and  the  injured  party  may 
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sue  one  or  more  of  the  wrongdoers  without  suing  them  all " 
(82  Wis.  70). 

At  the  November  term  of  the  circuit  court  for  1892,  the 
plaintiff  obtained  a  change  of  venue  to  Walworth  county 
by  reason  of  the  alleged  prejudice  of  the  judge.  The  de- 
fendants noticed  the  cause  for  trial  at  the  February  term, 
1893,  and  the  October  term,  1893.  At  that  term  the  cause 
was  tried  and  the  jury  disagreed.  The  defendants  noticed 
the  cause  for  trial  at  the  February  term  for  1894,  when  the 
plaintiff  procured  a  continuance.  Upon  an  order  on  the 
plaintiff  to  show  cause  why  the  action  should  not  be  dis- 
missed for  want  of  prosecution,  the  same  was  dismissed, 
February  23, 1897,  and  a  judgment  was  thereupon  entered 
in  favor  of  the  defendants,  dismissing  the  action,  and  for 
taxable  costs.  Such  judgment,  and  order  on  which  it  was 
based,  were  set  aside  and  vacated  July  3, 1897.  The  plaint- 
iff for  the  first  time  after  November,  1892,  noticed  the  case 
for  trial  at  the  October  term  for  1897. 

The  cause  was  tried  for  a  second  time  November  1, 1897. 
Upon  that  trial  the  defendants  offered  in  evidence  the  records 
in  the  original  action  so  brought  by  the  plaintiff  against 
these  defendants,  including  the  order  requiring  the  plaintiff 
to  make  A.  Hyatt  Smith  a  party  defendant,  and  the  dis- 
missal of  that  action  for  failure  of  the  plaintiff  to  comply 
with  that  order.  Such  records  were  so  offered  for  the  pur- 
pose of  showing  that  the  plaintiff  had  elected  to  waive  the 
tort  and  sue  on  an  implied  contract  to  recover  the  same 
money.  The  plaintiff  objected  to  the  admission  of  such 
records  upon  the  ground  that  such  defense  was  affirmative 
and  had  not  been  pleaded,  and  the  court  sustained  such  ob- 
jection. Thereupon  the  defendants  asked  and  obtained  leave 
of  the  court  to  amend  their  answer  by  alleging  the  records 
in  such  former  action  so  commenced  September  29, 1890,  and 
the  fact  that  the  plaintiff  there  sought  to  recover  the  iden- 
tical sum  of  money,  with  interest  thereon,  here  sought  to 
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be  recovered,  upon  an  implied  contract  as  for  money  had 
and  received,  with  full  knowledge  of  the  facts,  and  hence 
that  he  had  waived  any  and  all  claim  for  a  conversion  of 
the  money  or  other  wrongdoing.  Such  records  of  the  former 
action  were  thereupon  admitted. 

At  the  close  of  the  trial,  and  by  reason  of  the  plaintiff  in 
his  complaint  in  such  former  action  having  waived  the  al- 
leged tort  and  sued  for  the  same  money  upon  such  implied 
contract,  the  court  directed  a  verdict  in  favor  of  the  defend- 
ants, and  from  the  judgment  entered  thereon  in  favor  of  the 
defendants  for  costs  the  plaintiff  brings  this  appeal. 
The  facts  recited  suggest  two  questions  for  consideration : 
1.  Was  it  an  abuse  of  discretion  to  allow  the  amendment? 
The  case  had  been  pending  for  more  than  six  years.  The 
original  cause  of  action  upon  implied  contract  was  barred  by 
the  statute.  During  that  time  the  plaintiff  had  noticed  the 
cause  for  trial  but  once,  and  that  was  five  years  before  the 
last  trial.  During  that  time  the  defendants  had  noticed 
the  cause  for  trial  at  four  different  terms  of  the  court,  and 
eight  months  prior  to  that  trial  had  obtained  an  order  and 
judgment  dismissing  the  action  for  want  of  prosecution.  As 
a  matter  of  favor  to  the  plaintiff,  the  court,  in  its  discretion, 
set  aside  that  judgment  and  order  four  months  before  the 
last  trial.  The  amendment  to  the  answer  simply  allowed 
the  defendants  to  prove  a  record  made  by  the  plaintiff  him- 
self, and  which,  from  its  nature,  was  conclusive,  and  hence 
could  not  be  disproved.  The  amendment  of  the  answer, 
therefore,  did  not,  and  could  not,  operate  as  a  surprise  to  the 
plaintiff.  It  was  certainly  in  the  furtherance  of  justice  that 
the  plaintiff  should  abide  by  the  record  he  had  himself  made 
in  the  controversy  over  this  same  money.  The  purpose  of 
the  statutes  is  that  controversies,  so  far  as  practicable,  should 
be  determined  upon  the  merits;  and  hence  the  trial  court 
was  required,  in  every  stage  of  the  action,  to  disregard  any 
error  or  defect  in  the  ploadings  or  proceedings  which  did 
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not  affect  the  substantial  rights  of  the  plaintiff.  E.  S.  1878, 
sec.  2829.  A  supposed  advantage,  by  reason  of  a  technical 
defect  in  the  answer,  whereby  such  records,  made  by  the 
plaintiff  himself,  might  have  been  kept  out  of  the  case,  can- 
not be  regarded  as  a  substantial  right  of  the  plaintiff.  The 
case  is  clearly  distinguishable  from  the  one  recently  de- 
cided by  this  court,  relied  upon  by  counsel  for  the  plaintiff. 
St.  Clara  F.  Academy  v.  iT.  W.  Nat  Ins.  Co.  101  Wis.  464. 
We  are  constrained  to  hold  that  the  allowance  of  the  amend- 
ment, under  the  circumstances  stated,  was  not  an  abuse  of 
discretion. 

2.  We  reach  this  conclusion  the  more  readily  because,  in 
our  judgment,  such  record  evidence  was  admissible  without 
such  amendment.  The  original  answer  denied  the  alleged 
unlawful  and  wrongful  conversion  and  disposition  of  the 
money,  and  alleged  that  the  defendants  lawfully  delivered 
the  same  to  the  plaintiff's  attorney  of  record.  The  records 
so  admitted  conclusively  proved  that  the  plaintiff  had  waived 
such  unlawful  and  wrongful  conversion,  and  hence  that  the 
cause  of  action  alleged  no  longer  had  any  existence.  This 
court  has  held  that  an  unauthorized  contract  for  the  sale 
and  conveyance  of  land,  which,  with  full  knowledge  of  the 
facts,  had  been  ratified  by  the  owners,  barred  them  from 
maintaining  an  action  of  trespass  for  cutting  timber  upon 
the  land.  Warren  v.  Landry^  74  Wis.  144.  In  that  case  it 
was  claimed  that  proof  of  such  ratification  was  improperly 
made,  because  it  was  not  pleaded  in  Landry's  answer;  but 
it  was  held  that  the  proof  was  properly  admitted  under  the 
answer  of  the  other  defendants,  and  it  was  said  in  the  opin- 
ion of  the  court  that,  "  besides,  we  are  inclined  to  think  it 
was  admissible  upon  that  answer,  since  it  tended  to  prove 
that  the  trespass  alleged  had  in  fact  been  waived  by  the 
plaintiffs."  Id.  152.  That  suggestion  is  fully  supported  by 
^  decision  in  Ncav  York,  in  which  it  is  held  that  "  where  the 
owner  of  goods  wrongfully  taken  has  waived  the  tort  and 
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recovered  in  an  action  ex  contractu  against  some  of  the  tort 
feasors,  he  is  estopped  by  his  election  from  maintaining 
trover  and  conversion  against  the  others.  The  record  of 
such  former  recovery  may  in  an  action  for  conversion  be 
given  in  evidence  under  a  general  denial."  Terry  v.  Munger^ 
49  Hun,  560;  S,  C,  121  N.  Y.  161.  In  this  last  report 
of  the  case,  it  was  held,  in  effect,  that,  where  the  owner 
thus  elects  to  treat  the  transaction  as  a  sale,  the  title  to  the 
property  passes  to  the  wrongdoer;  that  proof  of  the  com- 
mencement of  the  former  action,  with  full  knowledge  of  all 
the  facts,  is  just  as  conclusive  upon  the  question  of  election 
as  a  judgment  would  be.  When  it  becomes  necessary  to 
elect  between  inconsistent  rights  and  remedies,  the  election, 
when  made,  is  final,  and  cannot  be  reconsidered,  even  where 
no  injury  has  been  done  by  the  choice  or  would  result  from 
setting  it  aside.  See,  also.  Fowler  v.  Bowery  S.  Bank^  113 
K  T.  450;  Conr(m  v.  Little,  116  N.  T.  387,  393.  In  this 
last  case  it  was  held  that,  "  where  a  party  takes  legal  steps 
to  enforce  a  contract,  this  is  a  conclusive  election  not  to  re- 
scind on  account  of  anything  then  known  to  him."  So,  it 
has  been  held  in  Michigan  that  "  waiving  the  tort  of  a  con- 
version, and  suing  in  assurrvpaity  amounts  to  an  election  to 
regard  the  defendant  as  owner  of  the  property  converted, 
and  estops  the  plaintiff  from  bringing  trover  against  the  de- 
fendant's vendee."  Ifidd  v.  Burton,  49  Mich.  53.  This 
court  has  held  that  "  an  action  ex  contractu  to  recover  money 
paid  by  a  bank  to  defendant,  and  alleged  to  have  been  had 
and  received  by  him  to  the  use  of  plaintiff,  is  an  election  to 
ratify  and  affirm  the  payment,  and  precludes  a  subsequent 
action  to  recover  the  money  from  the  bank,*  on  the  ground 
that  such  payment  was  unauthorized."  Crooh  v.  First  Nat 
Bank,  83  Wis.  32;  Eildebrand  v.  Tarhdl,  97  Wis.  446.  That 
case  was  distinguished,  but  the  principle  here  applicable  was 
sanctioned,  in  Bank  of  Lodi  v.  WasKbum  E.  Z.  cfe  P,  Co.  98 
Wis.  549.     See,  also,  Ruganir  v.  Cotter,  ante,  p.  323. 
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In  the  first  action  the  plaintiff  refused  to  comply  with  the 
order  making  A.  Hyatt  Smith  a  party  defendant,  and  so  sub- 
mitted to  the  dismissal  of  that  action,  and  then  commenced 
this  action  for  the  unlawful  and  wrongful  conversion  of  the 
money,  for  the  manifest  purpose  of  preventing  Smith  from 
being  made  a  party  to  this  action,  and  thus  to  avoid  a  con- 
troversy with  him  as  to  whether  the  money  was  properly 
paid  over  to  him  by  the  defendants  or  not.  To  that  extent 
the  plaintiff  was  successful.  Ca/rroll  v,  FetherSj  82  Wis.  67. 
But  the  plaintiff  cannot  escape  the  effect  of  his  election  to 
waive  the  tort  and  sue  upon  implied  contract  in  the  first  ac- 
tion. That  that  was  an  action  upon  implied  contract  there 
can  be  no  question.  Rawson  Mfg.  Co.  v.  Richa/rdsj  69  Wis. 
643 ;  Casgrain  v.  Hamilton^  92  Wis.  179.  That  this  is  an  ac- 
tion sounding  in  tort  has  been  expressly  determined.  Car- 
roll V.  FetJiera^  mpra.    Such  determination  is  rea  adjvdiccUa. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


EoMMEEDAHL,  Appellant,  vs.  Jaokson  and  others,  Bespond- 

ents. 

February  24  ^  March  14, 1899. 

Partnership:  Certificates  of  stock:  Assignment:  Chattel  moHgagea:  Oar- 
nishment:  Election  between  remedies:  Accounting. 

1.  Where  partners  have  bj  agreement,  used  certificates  of  stock  to  indi- 

cate the  proportionate  interest  of  ^ch  in  the  firm,  a  transferee  of 
such  certificates  does  not  become  a  member  of  the  firm,  in  the  ab- 
sence of  an  agreement  to  that  effect,  but  obtains  merely  the  right 
to  demand  an  accounting  and  to  receive  the  proportionate  share  of 
the  net  firm  property  after  such  accounting. 

2,  A  transfer,  as  coUateral  security,  of  certificates  of  stock  used  by 

partners  to  indicate  the  proportionate  interest  of  each  in  the  firm 
is  not  a  chattel  mortgage  within  the  meaning  of  sea  2318,  Stat& 
1898,  providing  for  the  filing  of  such  mortgages.    That  statute  ap- 


Digitized  by 


Google 


Wis.]  JANUAKY  TEEM,  1899.  445 

Rommerdabl  v&  Jacksoa  and  other& 

plies  only  wl^ere  the  mortgaged  property  is  capable  of  manual 
delivery. 
B.  A  partner  whose  interest  in  the  firm  was  indicated  by  certificates  of 
stock  assigned  such  certificates,  either  absolutely  or  as  collateral 
security,  to  various  persons.  Afterwards,  by  bill  of  sale,  he  trans- 
ferred his  apparent  interest  in  the  partnership  to  an  innocent  pur- 
chaser, promising  to  deliver  the  certificates  in  a  few  days,  the 
consideration  to  be  paid  on  their  delivery;  and  the  purchaser  took 
possession  of  the  seller's  interest  Before  the  consideration  was 
paid  a  creditor  of  the  seller  garnished  the  purchaser,  and  she 
brought  the  agreed  price  into  court  The  assignees  of  the  certifi- 
cates were  interpleaded,  and  each  answered  claiming  a  share  of 
said  fund.  Held,  that  this  constituted  a  ratification  by  said  as- 
signees of  the  transfer  to  the  garnishee^  and  an  election  to  consider 
the  money  as  standing  in  place  of  their  interests  or  rights  in  the 
firm  asset&  The  rights  of  all  parties  might  therefore  be  properly 
adjusted  in  the  garnishment  action  without  an  accounting. 


Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  Fbaitk  M.  Fish,  Circuit  Judge.    Affirmed. 

The  plaintiff  sued  Urban  J.  Lewis,  September  16,  1895, 
and  recovered  judgment  for  over  $5,000.  At  the  time  of  the 
commencement  of  the  suit,  garnishee  process  was  served 
upon  Eda  Meinhardt,  who  immediately  made  answer,  and 
brought  into  court  moneys  and  securities  amounting  to 
$6,000,  and  an  order  was  made  interpleading  the  defendants 
Jackson  and  others  as  claimants  of  parts  of  said  fund  so 
brought  into  court.  The  interpleaded  defendants  made  their 
answers,  each  claiming  a  part  of  said  fund,  and  the  action 
was  tried  by  the  court.  The  facts  were  practically  undis- 
puted, and  were  as  follows: 

About  May  1,  1894,  Eda  Meinhardt,  the  garnishee,  who 
was  then  cashier  of  a  bank  at  Burlington,  Wisconsin,  and 
the  defendant  Urban  J.  Lewis,  who  was  then  cashier  of  the 
bank  of  Dan  Head  &  Co.,  at  Kenosha,  Wisconsin,  together 
with  two  other  capitalists,  entered  into  a  partnership,  with  the 
purpose  of  doing  a  banking  business  at  Antioch,  Lake  County, 
Illinois;   the  organization   of  the  enterprise  being  princi- 
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pally  intrusted  to  the  defendant  Lewis.  Lewis  contributed 
$6,000  to  the  capital  stock,  which  was  $12,000  in  all,  and 
caused  to  be  issued  certificates  of  stock,  which  on  their  face 
purported  to  be  stock  certificates  in  a  corporation  of  the  par 
value  of  $100  per  share,  and  had  an  assignment  in  blank 
upon  the  back.  The  other  partners  acquiesced  in  the  issuance 
of  these  certificates,  but  the  uncontradicted  evidence  is  that 
it  was  understood  between  the  members  of  the  firm  that 
they  were  not  transferable.  In  August,  1895,  the  bank  of 
Dan  Head  &  Co.  and  Urban  J.  Lewis  personally  were  finan- 
cially embarrassed,  and  the  garnishee  defendant,  Eda  Mein- 
hardt,  went  to  Kenosha,  August  26, 1895,  for  the  purpose  of 
buying  Lewis's  interest  in  the  Bank  of  Antiooh,  and  did  on 
that  day  purchase  his  apparent  interest  in  the  bank  for 
$6,000,  and  obtained  a  bill  of  sale  therefor.  Lewis  informed 
the  garnishee  that  he  could  not  deliver  the  certificates  of 
stock  at  that  time;  so  it  was  arranged  that  the  considera- 
tion should  be  paid  by  the  garnishee  later,  on  the  receipt  of 
the  certificates  of  stock,  which  Lewis  promised  to  send  to 
her. 

The  garnishee  testifies  that  she  had  no  knowledge  that 
Lewis  had  transferred  any  of  his  stock  at  that  time,  and 
there  is  no  testimony  to  the  contrary  of  this  fact.  The  con- 
sideration of  $6,000  was  to  be  paid  by  delivering  a  note  of 
the  bank  of  Dan  Head  &  Co.  for  $2,000,  an  opera-house  bond 
for  $500,  and  the  balance  of  $3,500  in  cash  on  receipt  of  the 
certificates  of  stock.  None  of  Lewis's  copartners  had  knowl- 
edge of  his  transfer  of  the  certificates  of  stock.  On  secur- 
ing a  bill  of  sale  the  garnishee  took  immediate  possession 
and  control  of  Lewis's  interest  in  the  partnership,  and  still 
has  such  possession.  Before  paying  any  of  the  consideration 
money,  the  garnishee  summons  in  this  action  was  served 
upon  her,  and  she  paid  into  court  $3,500,  and  also  delivered 
the  bond  and  note  referred  to  in  the  bill  of  sale. 

The  interpleaded  defendant  Jackson  holds  certificates, 
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issued  to  Lewis  and  assigned  to  him,  amounting  to  $1,500, 
for  which  he  had  given  that  amount  of  cash  to  Lewis  to  in- 
vest in  the  Bank  of  Antioch,  The  defendant  Emilie  M,  Holt 
holds  nine  shares  of  said  so-called  stock  as  collateral  security 
for  the  payment  of  $875  due  her  from  the  bank  of  Dan  Head 
&  Co.  The  defendant  A.  A,  Prihnow  holds  five  shares  of 
said  stock  as  collateral  security  for  $500  loaned  by  him  to 
Lewis.  The  defendant  George  Jlale^  as  assignee  of  Dan  Head 
&  Co.,  holds  thirteen  shares  of  said  stock  as  collateral  secu- 
rity for  a  loan  of  that  amount  by  said  Dan  Head  &  Co.  to 
Lewis.  The  defendant  John  Clauson  holds  two  shares  of  said 
stock  as  collateral  security  for  a  debt  due  him  from  the  bank 
of  Dan  Head  &  Co, 

Upon  these  facts  the  circuit  court  ordered  that  the  various 
interpleaded  defendants  be  first  paid,  out  of  the  moneys  de- 
posited in  court  by  the  garnishee,  the  amounts  due  them 
respectively,  amounting  in  all  to  $4,400  with  costs,  before 
any  payment  be  made  out  of  said  funds  to  the  plaintiff;  and 
from  this  judgment  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Palmer  c6  G-ittings^ 
and  oral  argument  by  W.  C,  Palnier. 

For  the  respondent  Jackson  there  was  a  brief  by  Uoyd  & 
McDowell;  for  other  respondents  a  brief  by  Cavanagh  <& 
FisJier;  and  the  cause  was  argued  orally  by  Peter  Fisher 
and  O.  P.  McDowell. 

WiNSLow,  J.  The  so-called  Bank  of  Antioch  was  a  part- 
nership, and  not  a  corporation,  and  hence  the  certificates  of 
stock  which  were  issued  were  not  in  fact  certificates  of  cor- 
porate stock  in  any  true  legal  sense;  but  nevertheless  there 
Avas  nothing  to  prevent  the  partners,  if  they  so  agreed,  from 
using  such  certificates  to  indicate  the  proportionate  interests 
of  each  partner  in  the  firm.  DurJcee  v.  Si/rmghcmi^  8  Wis.  1. 
It  is  well  understood  that  a  partner  may  sell  or  mortgage 
his  interest  without  consulting  his  copartners,  but  that  the 
assignee  doe^  not  become  a  partner  thereby,  but  acquires 
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only  a  right  to  receive,  upoa  settlement  of  the  partnership 
business,  that  sum  which  would  have  been  due  to  his  as- 
signor or  mortgagor.  1  Lindley,  Partnership  (2d  Am.  ed.), 
363  et  8eq.  In  the  absence  of  an  agreement  to  that  effect, 
the  assignee  of  a  partner's  share  does  not  become  a  member 
of  the  firm  nor  the  owner  of  any  of  the  firm  property, "  but 
he  comes  into  nothing  more  than  an  interest  in  the  partner- 
ship, which  cannot  be  tangible,  cannot  be  made  available, 
or  be  delivered,  but  under  an  account  between  the  partner- 
ship and  the  partner,  and  it  is  an  item  in  the  account  that 
enough  must  be  left  for  the  partnership  debts."  Bank  v. 
CarroUton  BaUroad^  11  Wall.  624. 

In  the  present  case  the  undisputed  testimony  is  that  the 
original  parties  4o  the  partnership  agreed  that  the  certificates 
of  stock  should  not  be  transferable. 

Thus  the  assignees  of  Lewis,  who  received  the  certificates 
of  stock  either  by  way  of  purchase  or  as  collateral  to  an 
indebtedness,  became  entitled  thereby  to  a  mere  right  to 
demand  an  accounting  and  to  receive  their  proportionate 
shares  of  the  net  firm  property  after  such  accounting.  This 
intangible  right,  however,  they  did  become  entitled  to,  as 
against  the  remaining  partners,  unless,  indeed,  there  is  ground 
for  holding  that  such  transfers,  which  were  made  by  way  of 
collateral  security  for  debts,  amounted  to  chattel  mortgages, 
and  hence  were  void  as  to  third  persons  because  not  filed 
in  the  office  required  by  law.  This  claim,  however,  is  not 
tenable.  The  chattel  mortgage  statute  refers  only  to  per- 
sonal property  capable  of  delivery,  as  its  words  clearly  in- 
dicate, and  not  to  a  defeasible  assignment  of  a  mere  right 
or  chose  in  action.  This  principle  is  well  settled.  Jones, 
Chattel  Mortgages  (4th  ed.),  §  278,  and  authorities  cited.  As 
said  in  the  quotation  from  the  United  States  supreme  court 
hereinbefore  contained,  the  right  which  these  assignees  ob- 
tained is  one  which  cannot  "  be  tangible,  cannot  be  made 
available,  or  be  delivered."  It  has  been  held  that  assign- 
ments, by  way  of  security  for  debt,  of  mere  rights  or  choses 
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in  action,  such  as  rights  under  a  lease,  or  an  insurance  policy, 
or  certificates  of  corporate  stock,  or  a  legacy,  or  a  judgment, 
or  an  open  account,  are  chattel  mortgages  in  effect,  but  are 
not  the  chattel  mortgages  which  are  covered  by  the  registry 
statutes,  because  these  statutes  only  apply  where  the  mort- 
gaged property  is  capable  of  manual  delivery.  Stats,  1898, 
sec.  2313 ;  Lawrence  v.  McKemie^  88  Iowa,  432,  and  cases  cited 
in  opinion. 

The  inevitable  conclusion  is  that  the  transfers  made  by 
Lewis  of  his  certificates  of  stock  to  the  various  interpleaded 
defendants,  whether  absolute  or  as  collateral  security,  gave 
to  each  assignee  the  equitable  right  above  defined,  and  that 
such  transfers  were  good,  even  as  against  attaching  cred- 
itors of  Lewis,  though  not  recorded  as  chattel  mortgages. 
The  money  representing  Mr.  Lewis's  original  half  interest  in 
the  banking  firm  having  been  deposited  in  court  by  the  gar- 
nishee, and  the  assignees  having  all  been  brought  into  court 
and  answered,  claiming  shares  in  the  fund,  and  the  plaintiff, 
the  only  other  adverse  claimant  to  the  fund,  being  also  in 
court  and  claiming  the  fund,  no  reason  is  perceived  why  the 
rights  of  all  parties  should  not  be  finally  settled  as  they  were 
by  the  trial  court.  There  is  no  need  of  an  accounting,  be- 
cause all  parties  have,  by  claiming  their  interests  in  the  fund 
in  court,  in  effect  ratified  the  transaction  by  which  the  value 
of  the  Lewis  interest  in  the  firm  has  been  liquidated  and 
turned  into  cash. 

The  garnishee  says,  in  substance:  "I  bought  the  Lewis  in- 
terest in  the  firm  out,  and  agreed  to  pay  $6,000  for  it;  and 
I  now  pay  this  money  into  court."  The  various  claimants 
under  Lewis  come  into  court,  and  make  their  various  claims 
to  this  money;  thus  beyond  doubt  ratifying  the  transfer 
to  the  garnishee,  and  electing  to  consider  the  money  as 
standing  in  place  of  any  interest  or  right  in  the  firm  assets. 

By  the  Court — Judgment  afl^med. 

Mabshall,  J.,  dissents. 
Vou  103—29 
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Shores  Lumbeb  Company,  Appellant,  vs.  Stttt  and  another^ 
Respondents. 

February  S6—  March  14, 1899. 

Contracts:  Construction:  Conveyance  of  railroad  property:  Logs  and 
logging:  Custom, 

1.  At  the  time  of  making  a  contract  bj  which  defendants  were  to  cut 
and  deliver  large  quantities  of  logs  each  year  for  several  years  at 
plaintifTs  sawmill,  it  was  agreed  that  defendants  should  purchase 
from  plaintiff,  among  other  things,  a  logging  railroad  and  its  equip- 
ment»  then  used  in  carrying  logs  to  said  milL  A  bill  of  sale  was 
executed,  conveying  in  general  language  all  of  plaintiffs  camp 
and  logging  outfit,  with  a  specification  of  the  different  kinds  of 
property  of  which  said  outfit  consisted,  the  description  therein  of 
the  railroad  property  being  as  follows:  "One  locomotive,  eighteen 
cars,  and  all  the  rail  and  railroad  material  of  every  name  and  nat- 
ure." Thereafter  plaintiff  turned  over  the  railroad  property  as  it 
then  existed  to  defendants,  and  it  was  used  by  them  for  a  consid- 
erable time,  and  until  trouble  arose  between  the  parties,  with  no 
intimation  that  the  transfer  did  not  inolude  the  right  to  use  the 
bed  on  which  the  rails  were  laid.  Held,  that  the  bill  of  sale,  when 
viewed  in  the  light  of  the  transaction  of  which  it  formed  a  part 
and  of  the  practical  construction  given  it  by  the  parties,  conveyed 
the  right  of  way  of  the  railroad. 

2l  a  written  contract  for  the  cutting  of  pine  timber,  requiring  that  it 
be  cut  "  in  a  workmanlike  manner,'*  refers  to  the  customary  man- 
ner of  cutting  such  timber  at  the  place  of  the  contract,  and  prior 
conversations  as  to  the  method  of  doing  such  work  elsewhere  can- 
not be  considered  as  forming  any  part  of  the  agreement  evidenced 
by  the  writing. 

8.  In  determining  the  meaning  of  words  or  terms  used  in  a  contract, 
the  custom  or  usage  of  the  place  of  the  contract  governs,  whether 
both  i>arties  knew  of  such  custom  or  not  The  place  of  the  con- 
tract is  the  place  of  its  making,  unless  its  terms  indicate  another 
place  for  perf ormanca 

Appeal  from  a  judgment  of  the  circuit  court  for  AsUand 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

Action  for  damages  for  breach  of  contract  and  to  recover 
for  the  use  of  the  right  of  way  of  a  railroad.    The  case  was 
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tried  by  a  referee  who  found  the  facts  as  to  the  various 
claims  for  damages  and  for  the  use  of  the  railroad  right  of 
way  in  favor  of  the  defendants,  and  found  that  there  was  a 
sum  of  money  due  the  defendants  on  counterclaims  pleaded 
by  them,  which  findings  were  approved  by  the  trial  court, 
and  in  accordance  with  which  judgment  was  rendered. 

The  evidence  in  the  case  is  very  voluminous  and  the  find- 
ings of  fact  numerous.  To  give  a  complete  history  of  the 
cause  would  require  a  very  long  statement.  Only  such  state- 
ment wiU  be  made  as  appears  to  be  necessary  to  present  the 
controverted  questions  of  law  and  fact  as  they  appear  in  this 
court. 

The  contracts  called  for  the  cutting,  hauling,  and  deliver- 
ing of  35,000,000  feet  of  logs  per  year  for  several  years.  The 
referee  found  that  the  contracts  were  modified  by  parol  as 
to  the  annual  amount  to  be  delivered.  Damages  were 
claimed  for  failure  to  deliver  35,000,000  feet  of  logs  per  year, 
but  Were  disallowed  because  of  the  parol  modification  men- 
tioned. The  fact  as  to  the  modification  is  controverted  on 
this  appeal  on  proper  exceptions  to  the  findings. 

As  a  part  of  the  transactions  between  plaintiff  and  de- 
fendants in  making  the  logging  contracts,  it  was  agreed 
that  the  latter  should  purchase  of  the  former  a  logging  rail- 
road and  its  equipment.  The  transaction  in  that  regard 
was  consummated  by  a  written  bill  of  sale,  which  contained 
no  other  description  of  the  railroad  property  except  the  fol- 
lowing: "One  locomotive,  eighteen  cars,  and  all  the  rail 
and  railroad  material  of  every  name  and  nature."  At  the 
time  the  bill  of  sale  was  made  there  was  a  logging  railroad 
four  and  one-half  miles  long,  equipped  with  a  locomotive, 
rails,  and  cars,  constructed  for  use  and  in  use  in  carrying 
on  logging  operations  to  stock  plaintiff's  sawmill,  which  it 
was  designed  defendants  should  continue,  and  which  they 
agreed  to  do  as  a  part  of  the  transaction  which  called  for 
such  bill  of  sale.    After  the  making  of  such  bill  of  sale  the 
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entire  railroad  property  was  delivered  to  defendants,  and  no 
claim  was  made  that  any  interest  therein  was  retained  by 
plaintiff  till  after  the  contract  relations  between  the  parties 
had  ceased.  As  an  inducement  to  defendants  to  purchase 
the  railroad  property,  plaintiff  represented  to  defendants 
that  there  would  be  an  opportunity  for  them  to  haul  outside 
logs  at  a  profit.  The  claim  in  suit  was  that  the  right  of 
way  of  the  railroad  was  not  sold  and  that  plaintiff  was  en- 
titled to  compensation  for  the  use  of  it  in  hauling  outside 
logs.  The  referee  found  that  the  entire  railroad  property 
was  conveyed  to  defendants,  and  that  plaintiff  was  estopped 
from  claiming  otherwise  because  of  the  representations  made 
before  the  sale,  that  defendants  would  be  enabled  to  use  the 
property  profitably  for  hauling  outside  logs.  Exceptions 
were  duly  filed  to  the  court's  findings  in  regard  to  these 
matters. 

The  contract  required  the  logs  to  be  cut  in  a  workmanlike 
manner.  A  large  claim  for  damages  was  made  for  waste 
of  timber  by  the  defendants  in  cutting  the  trees  too  high. 
Plaintiff  claimed  thfit  the  customary  way  of  cutting  timber 
in  Michigan  was  in  contemplation  by  the  parties  when  the 
contracts  were  made,  which  was  to  cut  the  trees  down  lower 
than  was  customary  where  the  logging  operations  in  ques- 
tion were  performed.  That  was  denied  by  the  defendants. 
The  court  held  that,  the  place  of  the  performance  of  the 
contract  being  in  the  vicinity  of  Chequamegon  Bay,  Bayfield 
county,  the  customary  way  of  cutting  timber  there  gov- 
erned, and  that  the  work  under  the  contracts  was  done  in  a 
workmanlike  manner  tested  by  the  usual  method  of  cutting 
timber  in  that  locality;  that  as  operations  progressed  trees 
that  were  considered  by  plaintiff's  employees  to  be  cut  too 
high  were  designated  by  them  and  the  loss  determined  and 
charged  to  defendants.  Exceptions  were  taken  to  the  find- 
ings and  conclusions  of  the  court  in  respect  to  this  claim  for 
damages. 
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So,  as  the  case  stands  in  this  court,  appellant  claims  that 
the  findings  of  fact  should  be  modified  so  as  to  award  to  it 
damages  for  failure  to  deliver  35,000,000  feet  of  logs  per 
year,  compensation  for  use  of  the  railroad  right  of  way, 
and  for  the  loss  of  timber  by  reason  of  the  trees  being  cut 
too  high  from  the  ground. 

For  the  appellant  there  was  a  brief  by  Gate^  Samhom^  Lamr 
orevoi  cfe  Pa/rk^  and  oral  argument  by  B,  B,  Park, 

For  the  respondents  there  was  a  brief  by  Oleason  cfe  Sleight, 
and  oral  argument  by  JE,  F.  Gleaaon. 

Marshall,  J.  The  first  assignment  of  error  is  that  the 
circuit  court  erred  in  finding  a  parol  modification  of  those 
portions  of  the  written  contracts  which  required  a  delivery 
of  35,000,000  feet  of  logs  per  year.  Whether  such  modifica- 
tion was  made  or  not  was  a  question  of  fact,  and  the  finding 
in  regard  to  it  is  binding  on  this  court  unless  we  can  say  it 
is  against  the  clear  preponderance  of  the  evidence.  After  a 
careful  consideration  of  that  part  of  the  record  bearing  on 
the  subject  we  are  unable  to  disturb  the  decision  of  the  trial 
court,  testing  it  by  the  rule  referred  to.  To  our  minds  the 
evidence  fairly  preponderates  in  favor  of  such  decision  rather 
than  against  it. 

The  next  contention  made  is  that  plaintiff  did  not  convey 
to  defendants  the  railroad  right  of  way,  and  that  the  find- 
ing on  that  subject  is  wrong;  hence  that  the  failure  to  allow 
plaintiff  compensation  for  the  use  of  such  right  of  way  is 
also  wrong.  Whether  that  finding  is  correct  or  not  turns 
on  the  construction  of  the  bill  of  sale.  That  seems  to  con- 
vey the  entire  railroad  property,  when  viewed  in  the  light 
of  the  circumstances  of  the  transaction  of  which  the  making 
of  it  formed  a  part,  and  in  the  light  of  the  construction 
which  the  parties  themselves  gave  to  the  instrument.  That 
such  instrument  will  admit  of  two  constructions  is  quite  evi- 
dent.   The  descriptive  part  is  very  general.    First,  there  is 
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language  conveying  all  of  the  plaintiflfs  camp  and  logging 
outfit,  and  that  is  followed  by  specifications  of  the  different 
kinds  of  property  intended  by  the  general  language,  which, 
as  to  the  railroad  property,  is  in  the  following  words:  "  One 
locomotive,  eighteen  cars,  and  all  the  rail  and  railroad  ma- 
terial of  every  name  and  nature."  The  railroad  property 
consisted  of  a  right  to  use  the  bed  upon  which  the  rails  were 
laid,  and  the  rails  and  railroad  equipment  as  well.  It  was 
one  entire  property  in  use  and  for  use  in  the  logging  opera- 
tions necessary  to  the  furnishing  of  stock  for  plaintiff's  saw- 
mill, which  was  the  purpose  of  the  contracts  with  the  de- 
fendants and  the  conveyance  of  such  property  to  them  by 
the  bill  of  sale.  In  carrying  out  the  terms  of  the  bill  of 
sale,  the  railroad  property  as  it  then  existed  was  turned  over 
to  defendants  and  was  thereafter  used  by  them  up  to  the 
time  of  the  trouble  out  of  which  this  litigation  grew,  with- 
out any  intimation  on  the  part  of  plaintiff  that  the  transfer 
did  not  include  the  entire  railroad  outfit.  It  appears  very 
plainly  that  such  was  the  intention  and  that  such  intention 
may  fairly  be  attributed  to  the  language  of  the  bill  of  sale, 
in  the  light  of  all  the  circumstances  leading  up  to  the  mak- 
ing of  the  logging  contracts  and  what  occurred  afterwards, 
as  we  have  before  stated.  That  was  the  conclusion  of  the 
trial  court,  with  which  we  fully  concur. 

It  is  further  contended  that  the  customary  way  of  cutting 
pine  timber  in  Michigan  was  discussed  between  the  parties 
at  the  time  of  and  before  the  making  of  the  contracts,  and 
became  a  part  thereof,  and  was  referred  to  therein  by  the 
requirement  that  the  timber  should  be  cut  in  a  workmanlike 
manner.  The  contracts  were  made  and  to  be  performed  in 
the  vicinity  of  Chequamegon  Bay,  Wisconsin.  We  know 
of  no  rule  of  law  that  will  sustain  the  contention  that  a  cus- 
tom existing  at  some  other  place,  quite  remote  from  that  of 
the  contracts,  can  be  said  to  have  been  in  the  minds  of  the 
parties  and  to  have  become  a  part  of  such  contracts.   Where 
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no  particular  manner  of  performing  a  contract  is  specified 
in  it,  the  usage  at  the  place  of  the  contract  is  essentially  a 
part  of  it,  the  same  as  though  actually  written  into  it.  If  we 
were  to  test  the  requirements  of  a  written  contract  by  the 
usage  at  some  other  place  than  that  of  its  performance,  it 
would  involve  a  violation  of  the  well-settled  rule  of  law  that 
the  latter  place  governs,  and  that  other  rule  that  the  terms 
of  a  written  contract  cannot  be  varied  by  parol. 

The  learned  counsel  urged  with  confidence  the  rule  that  a 
custom,  in  order  to  be  binding,  bet  ween  parties  to  a  contract, 
must  be  brought  home  to  the  knowledge  of  both  of  them, 
either  by  showing  actual  knowledge  on  their  part  at  the 
time  of  the  making  of  such  contract,  or  the  existence  of  the 
custom  for  so  long  a  time  as  to  raise  a  presumption  that  they 
had  such  knowledge  and  entered  into  the  contract  with  ref- 
erence to  it.  That  rule  of  course  prevails  in  case  of  an  at- 
tempt to  annex  to  a  contract  some  incident  not  expressed 
therein,  as  in  the  case  of  Hewitt  v.  John  Week  L,  Co.  77  Wis. 
548,  where  the  question  was  whether  the  owner  of  a  saw- 
mill, under  his  contract  to  saw  logs  by  the  thousand,  was 
entitled  to  the  slabs.  There  is  a  difference  between  evidence 
of  usage  to  establish  a  custom  for  the  purpose  of  annexing 
that  as  an  incident  to  a  contract,  and  the  same  kind  of  proof 
to  show  the  meaning  of  some  word  or  term  used  in  a  con- 
tract. In  the  latter  situation  the  meaning  of  the  term  as 
understood  at  the  time  and  place  of  the  contract  governs, 
whether  both  of  the  parties  knew  of  such  meaning  or  not. 
They  are  presumed  to  contract  with  reference  to  the  mean- 
ing of  words  and  terms  used  by  them,  as  such  words  and 
terms  are  understood  at  the  place  of  their  contract;  there- 
fore, proof  of  such  meaning  is  all  that  is  required  to  enable 
the  court  to  determine  just  what  the  language  of  the  con- 
tract was  intended  to  express.  That  is  the  effect  of  Walker 
V.  Syms  (Mich.),  76  N.  W.  Kep.  320,  cited  by  respondents' 
counsel,  and  the  doctrine  is  elementary.  Jones,  Com.  &  Tr. 
Cont.  §  63. 
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The  expression  "place  of  the  contract,"  as.  used  here, 
means  the  place  of  its  making,  unless  its  terms  indicate  an- 
other place  for  performance;  then  such  other  place  is  the 
one  called  for  by  such  expression,  and  the  parties  are  pre- 
sumed to  have  agreed  to  be  governed  by  the  usage  at  such 
place,  as  to  the  interpretation  of  words  and  terms  requiring 
that  in  order  to  determine  the  meaning  of  the  language  used 
by  them,  as  effectually  as  if  such  agreement  were  plainly 
expressed  in  the  contract. 

It  follows  that  the  decision  of  the  trial  court  was  right  in 
holding  that  the  term  "  workmanlike  manner  "  referred  to 
the  customary  way  of  cutting  timber  in  the  vicinity  of  Che- 
quamegon  Bay,  the  place  of  the  contract,  and  that  conver- 
sations as  to  the  method  of  doing  such  work  elsewhere  could 
not  be  considered  as  forming  any  part  of  the  agreements 
evidenced  by  the  writings. 

The  foregoing  disposes  of  all  the  questions  that  could  bo 
profitably  discussed  in  this  opinion.  No  error  is  perceived 
in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 


Adams  and  another,  Appellants,  vs.  Hodman  and  others^ 
Kespondents. 

F^rwxry  26— March  14, 1899. 

WiUs:  Aitestatum  in  presence  of  testator:  Evidence:  Special  verdict: 
Immaterial  errors:  Practice  after  rendition  of  advisory  verdict: 
Findhigs  and  judgment 

L  Claimed  in  a  wiU  contest  that  two  of  three  subscribing  witnesses 
signed  the  attestation  clause  in  the  absence  of  the  testator  at  the 
residence  of  one  of  such  two,  such  one  being  a  lawyer  of  large  ex- 
perience and  the  personal  friend  and  confidential  adviser  x>f  the 
testator.  Such  lawyer  witness  was  dead  at  the  time  of  the  trial, 
and  the  other  two  supported  the  claim  of  the  contestants.    Tha 
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finding  on  that  and  other  evidence  was  that  only  one  witness 
signed  in  the  presence  of  the  testator.  Held,  on  appeal,  that  the 
presumption  as  to  the  truth  of  the  attestation  clause,  arising  from 
the  professional  character  of  the  deceased  witness  and  his  relations 
to  the  decedent,  was  not  sufficient  to  warrant  holding  that  the  de- 
cision of  the  trial  court  was  against  the  clear  preponderance  of  the 
evidence.    Winslow,  J.,  dissents. 

2l  The  rejection  of  evidence  to  prove  a  fact  established  beyond  contro- 
versy in  the  case  is  not  reversible  error. 

8.  The  statement  of  several  propositions  in  the  conjunctive,  in  the  ques- 
tion of  a  special  verdict,  only  one  of  which  propositions  is  in  con- 
troversy, where  the  court  directs  the  jury  to  answer  yes  or  no  tc 
the  question  according  as  they  shall  find  on  the  disputed  proposi- 
tion, is  not  prejudicial  error. 

4  In  a  case  tried  by  the  court,  the  verdict  of  a  jury,  if  taken,  being 
only  advisory,  errors  in  the  submission  of  questions  or  instructions 
given  by  the  court  in  regard  thereto,  to  the  jury,  are  not  necessa- 
rily prejudicial  error. 

6.  Where  a  cause  is  tried  by  the  court  and  a  jury  is  impaneled  for  the 
purposes  of  an  advisory  verdict,  and  the  cause  is  fully  tried  and  sub- 
mitted, neither  party  is  entitled  to  a  hearing  as  a  matter  of  right 
after  the  coming  in  of  the  special  verdict  and  before  the  findings 
by  the  court  are  filed.  [Winslow,  J.,  is  of  the  opinion  that  if  ter  the 
rendition  of  such  a  verdict  an  opportunity  should  be  given  for  a 
hearing  and  for  the  defeated  party  to  move  for  findings  and  judg- 
ment notwithstanding  the  verdict.] 

6L  Upon  the  filing  of  a  decision  and  order  for  judgment  in  an  equitj 
case,  in  or  out  of  term,  judgment  may  be  entered  accordingly  with- 
out any  further  proceedings  in  the  cause. 
[Syllabus  V  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wal- 
worth county:  W.  F.  Bailey,  Judge.    Affirmed. 

A  will  contest.  There  were  three  witnesses  to  the  will. 
The  formal  parts  of  the  execution  and  attestation  were  per- 
fect, but  it  was  contended  that  the  instrument  was  put  in 
form  by  one  Silas  W.  Menzie  at  the  law  office  of  himself  and 
father,  and  there  signed  by  said  Menzie  and  the  testator, 
and  that  it  was  then  taken  by  one  Whalen  to  the  residence 
of  the  elder  Menzie  for  examination,  where  it  was  approved 
by  him,  and  then  by  him  and  said  Whalen  signed  as  wit- 
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nesses  iu  the  absence  of  the  testator.  The  controversy  was 
as  to  whether  either  Whalen  or  the  elder  Menzie  signed  the 
will  in  the  presence  of  the  testator.  On  that  question  the 
county  court  found  in  the  negative  and  refused  to  admit 
the  will  to  probate.  An  appeal  was  taken  to  the  circuit 
court,  where  the  controverted  issue  of  fact  was  submitted  to 
a  jury,  resulting  in  a  finding  the  same  as  the  decision  of  the 
county  court.  After  the  verdict  of  the  jury  was  received, 
and  without  any  further  opportunity  for  the  proponents 
to  be  heard,  the  presiding  judge  filed  his  findings  of  fact 
wherein  he  adopted  the  verdict  of  the  jury  and  directed 
judgment  accordingly.  The  question  submitted  to  the  jury 
was  as  follows:  Did  Kobert  L.  Eodman,  in  his  lifetime, 
execute  the  paper  writing  propounded  as  his  last  will  and 
testament,  and  did  the  witnesses  whose  names  are  thereto 
subscribed  attest  and  subscribe  the  same  in  the  presence  of 
said  Rodman,  and  were  they  competent  at  the  time  they  so 
subscribed  their  names  thereto  ?  The  court,  at  the  foot  of  the 
findings,  directed  judgment  to  be  rendered  against  the  pro- 
ponents of  the  will,  and  judgment  was  rendered  accordingly, 
from  which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Cooper^  Simmons 
<&  JVelsofiy  attorneys  for  Wtnjield  Eodm^Uy  and  J.  V.  Quarles, 
of  counsel,  atid  oral  argument  by  John  B.  Simnnons.  They 
contended,  inter  alia^  that  the  attestation  clause  is  very  full, 
complete,  and  formal,  reciting  all  the  details  of  a  valid  exe- 
cution. Such  an  attestation  clause,  especially  when  signed 
by  witnesses  having  knowledge  upon  the  subject,  raises  an 
almost  conclusive  presumption  of  due  execution  and  entitles 
the  will  to  probate,  in  the  absence  of  recollection  by  the 
subscribing  witnesses,  and  even  against  their  positive  con- 
tradictory testimony.  Will  of  JmkinSy  43  "Wis.  610;  WiU  of 
Mmrer,  M  Wis.  392 ;  In  re  Lewis' %  WiU,  51  Wis.  101 ;  WtU  of 
G^HagaUy  73  Wis.  78;  Loughney  v.  Loughney^  87  Wis.  92; 
Theological  Seminary  v.  Calhouny  25  N.  T.  422;  Ta/rraivt  v. 
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Ware,  25  X.  T.  425;  WiU  of  CottreU,  95  K  T.  330;  WiU  of 
Besdna,  119  K  T.'615;  WiU  of  Pepoon,  91  K  Y.  255;  Rugg 
V,  Eugg,  83  N.  T.  592;  In  re  Bernsee'a  WiU,  141  IST.  T.  389 ; 
Peck  V,  Gary,  27  N.  T.  1,  30-32;  OaUe  v.  Ranch,  50  S.  C.  95; 
Stochwem  WiU,  17  Misc.  (N.  T.),  108 ;  BrisseWs  WUl,  16  App. 
Div.  137;  Carey's  WiU,  14  Misc.  (K  Y.),  486,  71  N.  Y.  SL 
Eep.  593;  Owin  v.  Gwin,  48  Pac.  Eep.  295;  In  re  Stacey,  6 
Ohio  Dec.  499;  Carey's  WiU,  24  App.  Div.  531;  In  re  Cole- 
man's  Estate,  185  Pa.  St.  437. 

D.  B.  Ba/mes,  attorney,  and  Malcolm  O,  Jeffris,  of  counsel, 
for  the  respondents,  to  the  point  that  the  due  execution  of 
a  will  cannot  be  presumed,  in  opposition  to  positive  testi- 
mony, merely  upon  the  ground  that  the  attestation  clause  is 
in  due  form  and  states  that  all  things  were  done  which  are 
required  to  be  done  to  make  the  instrument  valid  as  a  will, 
cited  L&wis  v.  ZevnSy  11  N.  Y.  220-224. 

Marshall,  J.  The  sole  question  that  requires  considera- 
tion on  this  appeal  is.  Does  the  evidence  clearly  preponder- 
ate against  the  finding  of  the  tri$il  court  that  neither  the 
witness  James  Whalen  nor  the  witness  E.  E.  Menzie  at- 
tested the  execution  of  Eodman's  will  in  his  presence  ?  Sub- 
stantially all  the  direct  evidence  supports  that  finding. 
Three  witnesses  signed  the  attesting  clause.  One,  E.  E. 
Menzie,  died  before  the  will  was  presented  for  probate.  The 
two  surviving  witnesses  both  testified  to  the  effect  that 
neither  the  deceased  Menzie  nor  the  witness  Whalen  signed 
in  the  presence  of  the  testator.  There  were  some  circum- 
stances corroborating  such  evidence,  and  the  case  thus  made 
on  behalf  of  the  contestants  was  opposed  by  the  presump- 
tion that  arises  from  the  attesting  clause  itself  and  the  prob- 
abilities of  its  truthfulness  growing  out  of  the  fact  that  the 
deceased  Menzie  was  a  lawyer  of  large  experience  in  his  pro- 
fession and  would  not  have  been  likely  to  have  signed  a  false 
attesting  clause,  especially  to  an  important  instrument  which 
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would  be  defeated  by  the  falsehood.  The  case  on  the  part 
of  the  contestants  was  also  opposed  by  some  other  circum- 
stances. We  do  not  deem  it  necessary  to  go  into  detail  and 
state  particularly  all  the  evidence  and  all  the  circumstances 
upon  each  side  of  the  controversy.  We  have  called  atten- 
tion to  the  most  material  portions  of  it..  The  jury  heard 
the  witnesses  and  passed  upon  their  credibility  with  much 
better  opportunity  for  determining  the  truthfulness  of  their 
testimony  than  this  court  possesses.  The  circuit  judge 
adopted  the  conclusions  of  the  jury,  presumably  upon  a  care- 
ful consideration  of  the  evidence,  and  we  are  unable  to  say 
that  such  conclusion  is  wrong  in  the  light  of  the  rule  gov- 
erning the  subject  in  this  court. 

True,  as  counsel  for  appellants  contend,  the  fact  that  the 
attesting  clause  states  that  the  witnesses  signed  the  instru- 
ment in  the  presence  of  the  testator  raises  a  strong  presump- 
tion that  they  did  so  sign,  and  such  presumption  should  prevail 
unless  overcome  by  clear  and  satisfactory  evidence.  True, 
also,  the  fact  that  E.  E.  Menzie  was  a  lawyer  of  large  ex- 
perience in  his  profession  is  a  strong  circumstance  in  sup- 
port of  the  truth  of  the  attesting  clause  signed  by  him.  If 
there  were  any  indication  in  the  record  that  the  law  in  that 
regard  was  not  in  the  mind  of  the  learned  circuit  judge  and 
was  not  applied  by  him  and  by  the  jury  to  the  evidence, 
that  would  go  a  long  way  to  enable  us  to  say  that  the  con- 
clusion arrived  at  is  wrong;  but  no  such  indication  exists. 
On  the  contrary  the  learned  circuit  judge  instructed  the 
jury  very  clearly  and  fully  that  the  legal  presumption  was 
in  favor  of  the  truthfulness  of  the  attesting  clause.  He  in- 
structed them  as  to  the  importance  of  the  law  in  that  regard 
for  the  due  protection  of  the  testamentary  right.  He  stated 
to  the  jury  that  very  clear  and  satisfactory  evidence  was  re- 
quired to  overcome  the  legal  presumption  referred  to,  and 
he  called  their  attention  particularly  to  the  fact  that  a  find- 
ing that  E.  E.  Menzie  did  not  attest  the  will  in  the  presence 
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of  the  testator  would  convict  him  of  stating  over  his  signa- 
ture what  he  must  have  known  was  a  falsehood.  All  the 
reasons  which  appellants  principally  urge  upon  this  court  in 
support  of  the  theory  that  the  attesting  clause  is  true  were 
<;alled  to  the  attention  of  the  jury  by  the  trial  judge,  and 
they  found  that  it  was  untrue  both  as  to  E.  E.  Menzie  and 
James  "Whalen,  and  the  presiding  judge  also  so  found,  and 
such  finding  appears  to  be  in  harmony  with  the  decision  of 
the  county  judge  who  first  passed  upon  the  question.  In 
view  of  all  these  facts  and  the  record  as  we  find  it,  we  are 
unable  to  come  to  the  conclusion  that  the  fact  passed  upon 
by  the  jury  and  found  by  the  court,  as  to  the  witnesses  of  the 
will,  was  found  wrong  and  is  contrary  to  the  clear  prepon- 
derance of  the  evidence. 

Many  questions  are  discussed  in  the  brief  of  counsel  for 
appellant,  which  are  not  material  to  this  appeal,  yet  we  will 
briefly  notice  some  of  them 

Some  wills  drawn  or  copied  by  Silas  W,  Menzie  before 
the  date  of  the  will  in  question  were  received  in  evidence, 
and  it  was  established  beyond  reasonable  controversy  by 
such  evidence  and  other  evidence,  particularly  by  the  fact 
that  he  had  been  engaged  in  the  profession  of  the  law  for 
some  fifteen  years  before  the  date  of  the  Eodman  will,  that 
he  knew  the  manner  in  which  a  will  should  be  executed.  In 
that  situation,  other  wills  were  offered,  drawn  by  the  wit- 
ness or  copied  by  him  after  the  date  of  the  Eodman  will,  and 
such  offer  was  rejected.  The  ruling  was  duly  excepted  to. 
That  exception  is  urged  here  upon  the  ground  that  the  re- 
jected evidence  bore  on  the  credibility  of  the  witness  in 
regard  to  his  evidence  in  explanation  of  some  statements 
attributed  to  him  as  to  the  validity  of  the  Eodman  will,  not- 
withstanding what  he  claimed  to  be  the  fact  as  to  neither 
his  father  nor  Whalen  having  signed  it  in  the  presence  of 
the  testator.  If  the  rejection  of  the  evidence  was  error  at 
All,  it  was  harmless  error,  because,  as  we  have  seen,  the  fact 
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is  established  beyond  reasonable  controversy  that  the  wit- 
ness knew,  when  the  Rodman  will  was  drawn,  all  the  requi- 
sites of  a  valid  will.  Therefore  additional  evidence  to  the 
same  effect  coald  not  have  benefited  the  proponents.  If  his 
attempted  explanation  of  how  he  came  to  say  that  the  Rod- 
man will  was  valid  was  improbable  because  of  his  knowledge 
of  the  requisites  of  a  valid  will,  that  improbability  stands 
out  just  as  significant  in  the  record  without  the  rejected  evi- 
dence as  it  would  with  it. 

Complaint  is  made  that  the  court  framed  a  verdict  so  as 
to  include  three  propositions,  while  as  to  two  of  them  there 
was  no  controversy.  It  is  not  perceived  how  the  appellants 
were  prejudiced  by  that,  because,  by  the  instructions  given 
to  the  jury,  they  were  confined  to  the  disputed  proposition 
and  directed  to  answer  yes  or  no  to  the  questions  according 
as  they  should  find  in  regard  to  such  dispute.  Moreover, 
a  verdict  in  an  equity  case  being  merely  advisory,  if  not 
proper  in  form,  that  does  not  constitute  harmful  error  suffi- 
cient to  affect  the  judgment. 

Several  exceptions  are  called  to  our  attention  to  instruc- 
tions given  to  the  jury  and  to  refusals  to  instruct.  A  com- 
plete answer  to  such  exceptions  is  that  errors  of  that  kind 
in  an  equity  case  are  not  reversible. 

Further  complaint  is  made  that  the  trial  court  gave  no 
opportunity  for  a  hearing  on  the  part  of  the  appellants  after 
the  verdict  was  received  and  before  the  findings  of  fact  and 
conclusions  of  law  and  the  direction  for  the  entry  of  judg- 
ment were  filed.  No  merit  is  perceived  in  such  complaint 
The  uniform  practice  in  equity  cases,  where  all  the  questions 
of  fact  have  been  submitted  for  decision,  is  for  the  court  to 
file  the  proper  findings  and  conclusions  of  law  without  any 
further  hearing.  That  is  what  the  statutes  seem  to  contem- 
plate and  such  has  always  been  the  practice  in  this  state; 
and  it  cannot  be  varied  by  the  practice  of  courts  elsewhere, 
if  such  practice  exists.    The  subject  is  plainly  regulated  by 
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statute.  Sec.  2863,  Stats.  1898,  provides  that  upon  a  trial  by 
the  court  its  decision  shall  be  given  in  writing  and  filed  with 
the  clerk,  and  judgment  shall  be  entered  accordingly;  and 
sec.  2422a  provides  that' whenever  any  matter  is  heard  by 
the  court  or  presiding  judge,  the  decision  thereof  may  be 
made  out  of  term  and  may  be  by  an  order  or  judgment  or 
direction  that  an  order  or  judgment  be  entered;  and  upon 
filing  such  decision  in  writing  or  the  order  or  judgment 
signed  by  such  judge  in  the  office  of  the  clerk  of  the  circuit 
court  in  the  county  where  the  action  or  proceeding  is  pend- 
ing the  same  shall  be  entered  by  the  clerk  and  judgment 
shall  be  entered  accordingly.  It  will  be  seen  that  when  a 
case  has  been  submitted,  which  it  is  the  duty  of  the  trial 
judge  to  decide,  nothing  further  need  be  done  till  the  find- 
ings are  placed  on  file  in  the  office  of  the  clerk  of  the  circuit 
court,  and  when  such  findings  are  so  filed,  if  they  contain 
a  proper  direction  for  the  entry  of  judgment,  judgment  is 
then  to  be  entered  without  further  proceedings. 

The  foregoing  covers  all  that  need  be  said  on  this  appeal. 

By  the  Cottrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

"WiNSLOw,  J.  A  dissent  upon  a  mere  question  of  fact  is 
rarely  justifiable,  but,  so  strong  is  my  conviction  that  jus- 
tice has  miscarried  in  this  case  that  I  am  compelled  to  re- 
cord my  dissent  upon  such  a  question.  This  will  was  executed 
with  apparently  all  due  formalities  in  1881,  and  fifteen  years 
later  it  is  sought  to  defeat  its  validity  by  the  vague  and 
misty  recollections  of  three  witnesses,  against  the  certificate, 
made  at  the  time,  of  two  lawyers  who  knew  what  was  nec- 
essary to  constitute  a  valid  execution.  The  attestation  clause 
states  that  the  witnesses  signed  in  the  presence  of  the  tes- 
tator. This  creates  a  very  strong  presumption  that  the  fact 
was  as  stated,  especially  after  the  lapse  of  fifteen  years;  and 
that  presumption  cannot  bo  overcome,  except  upon  very 
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clear  and  convincing  proof.  In  re  Lewia^a  WiU,  51  Wis. 
101.  Such  proof,  in  my  judgment,  is  not  here.  Eobert  K. 
Menzle  is  shown  by  the  evidence,  and  admitted  by  all  the 
parties,  to  have  been  an  able  lawyer  of  long  practice  in  Wis- 
consin at  the  time  this  will  was  executed.  He  drew  this 
will.  He  signed  the  attestation  clause.  He  knew  what  was 
necessary  to  properly  attest  a  will.  Mr.  Eodman  was  an 
old  and  valued  client.  Either  Eobert  E.  Menzie  was  guilty 
of  an  act  of  idiotic  carelessness,  or  else  he  was  false  to  his 
client,  if  he  signed  the  will  as  a  witness  in  the  absence  of 
his  client  and  permitted  Whalen  to  do  the  same  thing.  No 
one  has  the  hardihood  to  claim  that  Eobert  E.  Menzie  was 
a.  half-wit,  or  that  he  was  false  to  his  clients. 

Nor  do  I  think  the  circuit  judge  should  have  made  find- 
ings without  giving  the  parties  an  opportunity  to  be  heard 
or  make  a  motion  after  the  rendition  of  the  verdict.  I  do 
not  pretend  to  know  what  the  practice  is  in  all  of  the  trial 
courts  of  the  state,  but  I  do  know  that  for  several  years, 
when  the  writer  was  on  the  trial  bench  of  the  First  circuit, 
it  was  not  the  practice  to  enter  judgment  upon  an  advisory 
verdict  without  giving  the  defeated  party  an  opportunity  to 
move  for  findings  and  judgment  notwithstanding  the  ver- 
dict. Further,  I  may  say  that  it  seems  to  me  that  such  op- 
portunity should  always  be  given,  and  I  think  it  is  given  in 
well-conducted  trial  courts. 

On  April  7, 1899,  the  judgment  of  this  court  was  modified 
so  as  to  provide  that  appellants'  costs  in  this  court  and  in 
the  circuit  court  should  be  paid  out  of  the  estate. 
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ToBPFEB,  Assignee,  Eespondent,  vs.  Lampebt  and  another, 

Appellants. 

February  25 — March  14, 1899. 

Voluntary  assignment:  Filing  of  papers:  8heriff*a  return:  Conclusive' 

V    ness, 

1.  Although  860. 1695,  R.  S.  1878,  provides  that  the  assignee's  bond,  to- 
gether with  a  cop7  of  the  assignment,  shaU  be  filed  by  the  officer 
taking  the  same  in  the  office  of  clerk  of  the  circuit  court,  the 
manual  filing  of  the  paper  by  a  messenger,  instead  of  by  the  officer 
himself,  will  not  avoid  the  assignment,  if  the  papers  are  in  aU  other 
respects  properly  executed  and  are  ffied  in  proper  tima 

%  The  rule  that  a  sherifTs  return  upon  execution  as  to  his  official  acts 
done  thereimder  is  conclusive  upon  the  parties  to  the  action  and 
their  privies  does  not  preclude  an  assignee  for  the  benefit  of  the 
creditors  of  an  execution  debtor  from  showing,  in  contradiction  of 
the  return,  that  the  levy  was  not  in  fact  made  until  after  the  ffiing 
of  the  assignment,  because  if  the  assignee's  title  accrued  before  the 
levy  he  is  not  a  privy  and  not  bound  by  the  return. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buenell,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  trover  to  recover  the  value  of  a  stock 
of  hardware.  The  plaintiff  is  the  assignee  under  a  volun- 
tary assignment  made  by  J.  C.  Koelsch,  for  the  benefit  of 
his  creditors.  Koelsch  owned  the  stock  of  hardware  in 
question,  and  on  the  17th  of  February,  1897,  executed  a  vol- 
untary assignment  to  the  plaintiff  before  Wesley  Mott,  a 
court  commissioner  at  Menasha,  Wisconsin.  Mott  did  not 
take  the  assignment  and  bond  personally  to  the  clerk  of  the 
court  at  Oshkosh,  but  intrusted  them  to  one  J.  M.  Pleasants, 
an  attorney,  who  had^been  the  attorney  of  Koelsch  in  draw- 
ing the  papers,  to  take  them  to  Oshkosh  and  file,  indorsing 
upon  the  papers  a  written  request  to  the  clerk  to  file  the 
same.  The  papers  were  placed  on  file  at  three  minutes  past 
1  o'clock  on  the  17th  of  February,  1897.  On  the  same  day 
Vou  102—80 
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judgment  upon  a  judgment  note  given  by  Koelsch  to  the 
John  Pritzlaff  Hardware  Company  was  duly  entered,  and 
at  11:20  o'clock  in  the  forenoon  the  execution  thereon  was 
delivered  to  the  defendant  Florian^  who  was  then  the  sher- 
iff of  Winnebago  county.  He  immediately  proceeded  to 
Koelsch's  store,  but  did  not  find  Koelsch  there,  he  being 
engaged  in  preparing  the  assignment.  He  stayed  at  the 
store  some  twenty  minutes  or  more,  but  did  not  exhibit  his 
writ  nor  state  to  the  clerk  that  he  made  any  levy,  and  the 
business  apparently  went  on  as  usual.  A  few  minutes  be- 
fore 12  o'clock  noon,  Koelsch  and  Toepfer  went  to  the  store 
and  found  Lampert  there.  Some  conversation  took  place, 
but  what  that  conversation  was  is  disputed;  Lampert  testi- 
fying that  he  told  Koelsch  that  he  had  an  execution  and  had 
levied  on  the  stock,  but  Koelsch  testifying  that  Lampert  said 
he  had  not  yet  taken  possession.  Koelsch  and  Lampert 
went  to  an  hotel,  and  took  dinner  with  the  attorney  of  the 
judgment  creditor,  leaving  Toepfer  at  the  store,  who  locked 
it  and  took  the  key.  After  dinner  Lampert  found  the  store 
locked,  and  then  posted  notices  on  the  outside  announcing 
that  he  had  levied  on  the  stock  therein,  and  later  in  the 
afternoon  broke  open  the  door.  Thereafter  Lampert  pro- 
ceeded to  sell  out  the  stock  and  apply  the  proceeds  upon  his 
execution.  He  also  made  a  return  upon  the  execution,  in 
which  he  stated  that  he  levied  upon  the  stock  at  11:20 
o'clock  a.  m. 

A  special  verdict  was  returned  by  the  jury  as  follows: 
"  (1)  Did  the  sheriff,  by  his  deputy.  Matt  Lampert^  levy  upon 
and  seize  the  goods  in  controversy  on  the  17th  of  February, 
1897,  under  the  execution,  before  the  hour  of  one  o'clock  and 
three  minutes  in  the  afternoon  ?  A,  No.  (2)  At  what  time 
were  the  notices  of  levy  posted  on  the  doors  of  the  two 
stores  ?  w4.  1 :  15  p.  m.  (3)  What  was  the  fair  market  value, 
at  Menasha,  Wisconsin,  February  17,  1897,  of  the  goods  in 
controversy?  A,  $1,550."  Upon  this  verdict  judgment  was 
rendered  for  the  plaintiff,  and  the  defendants  appeal. 
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For  the  appellants  there  was  a  brief  by  Bloodgood,  Kern- 
per  cfe  Bloodgood,  attorneys,  and  Jackson  B.  Kemper  and 
Wheder  P.  Bloodgoody  counsel,  and  oral  argument  by  J.  B. 
Kemper  and  C.  W.  FdTcer. 

For  the  respondent  there  was  a  brief  by  Bouck  cfe  HUton 
and  J.  M.  PleascmU^  and  oral  argument  by  Mr.  Pleasants 
and  Mr.  Oahe  Bouck. 

WiNSLow,  J.  Two  important  questions  are  presented  in 
this  case,  namely:  (1)  Was  the  assignment  void  because  the 
officer  taking  it  did  not  personally  take  it  to  the  clerk's 
office  and  file  it  ?  (2)  Was  the  sheriflf's  return  as  to  the  time 
he  made  his  levy  conclusive  on  the  plaintiff  in  this  action. 

1.  The  statute  provides  (sec.  1695,  K.  S.  1878)  that  the  as- 
signee's bond  "  shall  immediately  after  its  execution,  together 
with  a  full  and  true  copy  of  such  assignment,  be  filed  ly  the 
officer  taking  the  same  in  the  office  of  clerk  of  the  circuit 
court,"  etc.  It  is  argued  that  this  provision  is  strictly  man- 
datory, and  that  the  court  commissioner  must  with  his  own 
hand  deliver  the  bond  and  copy  of  the  assignment  to  the 
clerk,  and  cannot  intrust  the  same  to  a  messenger.  This 
precise  question  has  not  been  heretofore  decided  by  this 
court,  though  several  of  the  other  provisions  of  sees.  1694- 
1696,K.  S.  1878,  have  been  presented,  and  have  uniformly  been 
held  mandatory.  See  Crrever  v!' Culver^  84  Wis.  295,  where 
the  authorities  are  reviewed.  In  Fuhrman  v.  Jones^  68  Wis. 
407,  the  commissioner  sent  the  bond  and  copy  of  assignment 
to  the  clerk's  office  by  the  hand  of  the  assignee,  and  without 
his  indorsement  thereon  showing  that  he  was  satisfied  with 
the  sufficiency  of  the  sureties.  Some  ten  days  later  the  com- 
missioner called  at  the  clerk's  office,  and  placed  his  certifi- 
cate on  the  bond,  but,  certain  creditors  having  attached  in 
the  meantime,  it  was  held  that,  as  against  creditors,  title  had 
not  been  vested  in  the  assignee  at  the  time  of  the  levy  of 
the  attachment.     There  is  no  discussion  in  that  case  as  to 
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what  effect  the  fact,  alone,  of  the  failure  of  the  commissioner 
to  personally  file  the  papers  was  considered  to  have  upon 
the  judgment,  and  we  do  not  think  it  can  be  fairly  said  that 
the  point  was  determined  in  that  case. 

Since  these  cases  were  decided,  however,  a  distinct  change 
has  taken  place  in  legislative  policy  regarding  the  assign- 
ment statutes.  Under  the  provisions  of  sec.  2,  ch.  334,  Laws 
of  1897  (now  sec.  1694,  Stats.  1898),  the  legislature  has  made 
ample  provision  for  the  correction  of  almost  every  possible 
error,  defect,  or  informality  in  the  execution  or  filing  of  the 
assignment  and  accompanying  papers.  Among  other  things 
it  is  provided  that  "  no  mistake  in  filing  a  copy  instead  of 
an  original,  or  any  like  mistake  or  inadvertent  failure  to 
comply  with  the  provisions  of  the  chapter,  shall  avoid  the 
assignment."  Thus  it  is  manifest  that  the  legislative  policy 
at  the  present  time  is  distinctly  in  favor  of  the  carrying  out 
of  voluntary  assignments,  even  though  some  provision  of 
law  has  not  been  fulfilled.  They  are  regarded  with  favor, 
and  every  opportunity  is  now  given  to  make  them  effectual, 
even  if  technically  defective.  This  change  of  legislative 
policy  is  referred  to  and  recognized  in  Western  T.  Co.  v, 
Teasdalej  97  Wis.  652;  and  in  £au  Claire  O.  Co.  v.  Hubbard y 
97  Wis.  661,  in  which  last  case  it  is  said  that  where  "  the 
trend  of  legislation  is  such  as  to  show  a  manifest  purpose 
to  secure  an  equal  distribution  of  the  property  of  insolvents, 
wherever  they  in  good  faith  make  a  conveyance  of  all  their 
property  with  that  intention,  the  court  so  far  as  possible 
should  carry  out  such  legislative  policy." 

In  view  of  this  manifest  change  of  legislative  policy,  we 
hold  that  the  manual  filing  of  the  assignment  papers  by  a 
messenger,  instead  of  by  the  officer,  will  not  avoid  the  as- 
signment, where  it  appears,  as  in  this  case,  that  the  papers 
were  in  all  other  respects  properly  executed  and  filed  in 
proper  time. 

2.  The  fact  was  undisputed  in  the  case  that  the  assignment 
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papers  were  filed  in  the  clerk's  office  at  1:03  o'clock  p.  m. 
The  sheriff  made  his  return  upon  his  execution,  in  which  he 
certified  that  he  levied  upon  the  property  at  11 :20  o'clock 
a.  m.,  and  it  was  claimed  below  and  is  claimed  here  that  this 
return  is  conclusive  in  this  action  and  cannot  be  contradicted. 
The  trial  court  ruled,  however,  that  it  was  open  to  contra- 
diction, and  much  evidence  was  introduced  as  to  the  time 
when  the  sheriff's  levy  was  actually  made,  resulting  in  a 
verdict  that  it  was  not  made  until  after  the  filing  of  the  as- 
signment. The  reception  of  this  evidence  is  now  assigned 
as  error.  The  rule  is  frequently  broadly  laid  down  that  the 
return  of  a  sheriff  upon  process  in  his  hands  as  to  his  official 
acts  properly  done  thereunder  is  conclusive  upon  the  parties 
to  the  action  and  their  privies,  and  cannot  be  collaterally 
impeached,  but  must  be  set  aside,  if  at  all,  in  some  direct 
proceeding  brought  for  the  purpose.  Murfree,  Sheriffs  (2d 
ed.),  §  868,  and  cases  cited.  The  rule  is  referred  to  with  ap- 
proval in  Knowlton  v.  Haj/y  4  Wis.  288,  and  recognized  as 
correct  in  Carr  v.  Com/m.  Bank,  16  Wis.  50.  But  an  excep- 
tion to  the  rule  has  been  made  in  the  cases  of  Hope  v.  jBeatouy 
9  Wis.  328,  and  PoUwrd  v.  WegeneVy  13  Wis.  569,  where  it  is 
substantially  decided  that  the  return  may  be  contradicted 
when  the  question  of  jurisdiction  of  the  party  arises,  and  it 
may  be  shown  that  jurisdiction  was  never  in  fact  obtained, 
notwithstanding  recitals  to  that  effect  in  the  record.  St  Sure 
V,  Lindafdty  82  Wis.  346.  The  principle  is  that  the  record 
is  no  record  unless  the  party  to  be  bound  by  it  was  served 
with  process,  and  this  fact  is  open  to  investigation.  So,  here, 
it  may  be  admitted  that  the  sheriff's  return  as  to  the  time 
of  his  levy  is  conclusive  upon  the  parties  to  the  action  and 
their  privies;  but  the  question  is.  Was  the  plaintiff  a  privy  ? 
If  the  assignment  was  filed,  and  he  had  possession,  before 
any  levy  was  made,  then  he  was  not  a  privy,  because  his  title 
accrued  before  the  sheriff's  levy,  and  he  would  not  be  bound 
by  anything  the  sheriff  might  say  in  his  return. 
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Now,  to  say  that  the  plaintiff  is  bound  by  the  return  be- 
cause he  is  a  privy,  and  that  he  is  a  privy  because  the  return 
says  that  he  is  such,  is  the  same  circular  reasoning  whiqh  is 
condemned  in  Rape  v.  Heaton,  supra. 

While  the  rule  is  that  parties  and  privies  are  bound  by  the 
return,  the  question  as  to  whether  a  given  person  is  in  fact 
a  privy  must  be  open  to  investigation,  upon  the  same  reason- 
ing that  holds  that  the  question  of  jurisdiction  is  open. 

Some  exceptions  were  taken  to  the  charge  of  the  court 
upon  the  question  as  to  what  acts  were  necessary  to  con- 
stitute a  valid  levy.  We  have  examined  the  charge,  and 
think  that  it  is  substantially  correct  upon  the  question.  It 
does  not  seem  hecessary  to  insert  the  charge  here. 

By  the  Court. — Judgment  affirmed, 

DoDOE,  J.,  dissents. 


Bigelow,  by  guardian  ad  Uterrvy  Respondent,  vs.  Danielson, 

Appellant. 

February  i^ — March  IJ^  1899. 

Master  and  servant:  Personal  injuries:  Negligence:  Speeial  verdict:  In' 
structions  to  jury:  Proximate  cause:  Contributory  negligence. 

1.  Questions  submitted  for  a  special  verdict  should  be  such  that  the 

jury  wiU  determine  the  substantial  issuable  facts  and  not  the  con- 
clusions to  be  derived  therefrom;  and  the  refusal  to  submit  such 
questions  when  requested  is  error,  if  in  lieu  thereof  the  court  sub- 
mits only  a  question  caUing  for  a  conclusion,  the  answer  to  which 
leaves  the  party  imadvised  as  to  the  real  facts  upon  which  the  jury's 
conclusion  is  based.  So  held  in  an  action  for  personal  injuries 
where  an  employer's  neglect  of  several  distinct  duties  to  his  em- 
ployee was  in  issue  and  the' court  submitted  only  the  general  ques- 
tion, Was  the  injury  proximately  caused  by  defendant's  negligence? 

2.  An  instruction  in  such  a  case  that  *'  proximate  cause  means  the  near- 

est cause;  direct  or  immediate  cause,  in  contradistinction  to  the 
indirect  or  remote  cause/'  is  erroneous. 
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8.  An  intelligent  boy,  fifteen  years  old,  familiar  with  the  operation  of 
a  machine  of  which  he  had  charge  in  a  pulp  mill,  with  nothing  to 
distract  his  attention,  in  attempting  to  straighten  a  wrinkle  in  a 
strip  of  felt  running  between  rollers  grasped  the  felt«o  near  to  the 
rollers  that  they  caught  and  crushed  his  fingers.  Hdd,  that  the 
danger  was  obvious  and  the  boy  guilty  of  contributory  negligence. 

4.  A  question  in  the  special  verdict,  "Was  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  plaintiff  the  proximate  cause  of 
his  injury  ?  "  was  objectionable,  the  real  inquiry  being.  Did  such 
want  of  ordinary  care  and  prudence  contribute  to  produce  the  in- 
jury? 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.     Reversed. 

Action  for  personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Plaintiff  was  a  minor,  a  little 
less  than  fifteen  years  of  age.  At  the  time  of  his  injury  he 
was  employed  to  work  in  defendant's  pulp  mill.  His  duties 
were  "skinning  the  roll"  of  pulp  on  a  wet  machine.  The 
machine  consisted  of  a  series  of  eight  wood  and  iron  rolls 
besides  the  cylinder  and  crusher,  between  which  ran  an 
endless  strip  of  wool  felt,  and  upon  which  the  pulp  was  col- 
lected. When  the  pulp  became  of  the  requisite  thickness, 
it  was  his  duty  to  remove  the  same  in  sheets,  which  he  did 
by  the  use  of  a  stick  provided  for  that  purpose.  It  was  also 
his  duty  to  see  that  the  felt  ran  over  the  rolls  properly, 
which  was  done  by  the  adjustment  of  a  guide  roll.  At  times 
the  felt  would  become  wrinkled  hi  places,  and  it  became 
necessary  to  straighten  it,  taking  hold  and  pulling  with  the 
hands.  On  the  day  of  the  accident  the  felt  on  this  machine 
Jbecame  somewhat  wrinkled,  and  plaintiff  stepped  to  a  point 
where  the  felt  feeds  between  the  press  rolls,  and  attempted 
to  straighten  it.  In  so  doing  he  allowed  the  fingers  of  his 
left  hand  to  be  drawn  between  the  rolls.  The  third  and 
fourth  fingers  and  a  portion  of  the  second  were  so  crushed 
that  they  had  to  be  taken  off.  The  negligence  complained 
of  was  that  the  plaintiff  was  inexperienced,  and  had  not 
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been  informed  as  to  the  danger  attending  his  work;  that 
the  felt  was  worn  and  unfit  for  use;  that  the  floor  of  the 
mill  was  slippery  and  icy;  that  there  was  a  lack  of  cross- 
pieces  over  the  felt  to  prevent  the  hands  from  entering  the 
press  rolls;  and  that  he  was  left  in  charge  of  the  machine 
night  and  day,  so  that  he  could  not  secure  needed  rest.  The 
defendant  denied  negligence,  and  alleged  that  plaintiff,  when 
injured,  was  at  a  place  where  it  was  unnecessary  and  im- 
proper for  him  to  be,  and  that  bis  accident  was  the  result  of 
his  own  carelessness. 

A  special  verdict,  with  answers  found  by  the  jury,  is  as 
follows:  "  (1)  Was  the  injury  to  plaintiff  proximately  caused 
by  the  defendant's  negligence  ?  A.  Yes.  (2)  Was  the  dan- 
ger apparent  to  a  person  of  the  age,  experience,  and  under- 
standing of  the  plaintiff?  A.  No.  (3)  Ought  the  plaintiff, 
in  the  exercise  of  ordinary  care  and  prudence,  to  have  com- 
prehended and  appreciated  the  risk  and  dangers  incident  to 
taking  hold  of  the  felt  at  the  place  and  in  the  position  where 
he  did  ?  A.  No.  (4)  Was  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  plaintiff  the  proximate  cause  of 
his  injury  ?  A.  No.  (5)  If  the  court  shall  be  of  the  opin- 
ion that  the  plaintiff  is  entitled  to  recover,  at  what  sum  do 
you  assess  the  plaintiff's  damages?  A.  $500.00."  A  judg- 
ment was  entered  for  plaintiff,  from  which  this  appeal  is 
taken. 

J,  O,  Kerwvrhj  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  C(itey  Sa/ribom^  Lamoreux  <fe  Park. 

Babdeen,  J.  An  inspection  of  the  complaint  shows  that 
the  issuable  facts  as  to  defendant's  neglect  may  be  stated  as 
follows:  That  plaintiff  was  inexperienced  as  to  his  duties, 
and  that  defendant  failed  and  neglected  to  instruct  or  inform 
him  as  to  the  dangers  pertaining  to  his  work;  that  defend- 
ant neglected  to  furnish  suflScient  help  to  operate  his  pulp 


Digitized  by 


Google 


Wis.]  JANUAET  TEEM,  1899.  473 

Bigelow  vs.  DanielsoiL 

mill;  that  defendant  failed  to  furnish  the  plaintiff  a  safe 
place  to  work,  but  allowed  the  floor  of  the  mill  to  become 
covered  with  ice,  so  that  it  was  slippery  and  unsafe ;  and  that 
the  felt  upon  which  the  pulp  was  gathered  was  worn  and 
unfit  for  use.  These  allegations  of  negligence  were  put  in 
issue  by  the  defendant's  answer,  and  covered  the  substantial, 
issuable  facts  concerning  which  proof  was  offered.  When  a 
special  verdict  was  demanded,  it  became  the  duty  of  the 
court  to  submit  these  matters  to  the  jury  in  such  form  that 
they  might  determine  the  facts  so  presented,  and  not  the  con- 
clusions to  be  derived  therefrom.  "  A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court.''  Stats.  1898,  sees.  2857, 2858 ;  Andrews  v.  CI,  M. 
dk  St.  P.  R.  Go,  96  Wis.  348.  Too  much  emphasis  cannot  be 
laid  upon  this  requirement.  We  are  not  concerned  in  the 
policy  of  the  law  which  allows  a  special  verdict.  It  is  suffi- 
cient for  our  purpose  that  the  law  is  so  vrritten,  and  it  be- 
comes our  duty  to  see  that  it  is  carried  out  by  trial  judges 
in  accordance  with  its  true  spirit  and  purpose.  This  court 
has  had  occasion,  very  recently,  to  criticise  and  condemn  a 
verdict  similar  to  the  one  submitted  in  this  case.  Lee  v.  C,y 
St.  P.,  M.  <&  0.  a.  Co.  101  Wis.  352.  It  was  there  said  that 
it  amounted  t#  little  more  than  submitting  a  general  verdict 
in  sections,  a  practice  not  at  all  in  conformity  to  legal  re- 
quirements. The  true  office  of  a  special  verdict  is  to  single 
out  the  issuable  facts  of  the  case  upon  which  the  defendant's 
obligation  rests.  The  questions  should  be  so  framed  as  to 
present,  in  as  clear  and  sharp  a  way  as  possible,  the  real 
issues  concerning  which  proof  is  offered,  so  that,  when  de- 
termined by  the  jury,  the  court  may  apply  the  law  and  render 
judgment  accordingly.  In  this  case,  instead  of  directing  the 
jury's  attention,  by  proper  questions,  to  the  contested  ques- 
tions of  negligence,  the  court  submits  an  omnibus  conclusion, 
the  answer  to  which  leaves  the  defendant  unadvised  as  to 
the  real  fact  of  negligence  upon  which  the  jury's  conclu- 
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sion  is  based.  "We  do  not  desire  to  be  understood  as  hold- 
ing that  the  submission  of  a  question  of  this  kind  would  be 
error  if  no  other  questions  were  requested,  but,  where  proper 
questions  are  requested  and  refused,  we  hold  such  refusal  to 
be  error.  Trial  courts  are  not  always  to  blame  for  the  im- 
perfections of  special  verdicts.  The  practice  by  attorneys  of 
submitting  a  long  list  of  questions  calling  for  the  determina- 
tion of  mere  evidentiary  matters  is  very  common,  and  ought 
to  be  condemned.  It  is  more  confusing  than  helpful  to  the 
court,  and  not  infrequently  leads  to  confusion  and  error. 

In  this  case,  counsel  for  defendant  asked  the  court  to  sub- 
mit twenty-one  different  questions,  only  a  very  few  of  which 
were  applicable  to  the  case  or  proper  to  be  given.  There  are, 
however,  several  questions  relating  to  defendant's  negli- 
gence, and  bearing  upon  the  controverted  facts,  which  the 
court  ought  to  have  submitted.  One  related  to  the  fact  of 
whether  plaintiff  had  been  cautioned  or  warned  not  to  at- 
tempt to  straighten  the  felt  just  before  it  reached  the  press 
rollers.  Another  related  to  the  defective  character  of  the 
felt.  Others  were  sufficient  to  suggest  to  the  court  the  act- 
ual facts  in  controversy,  and  all  of  which  the  court  refused 
to  submit.  The  only  question  in  the  verdict  bearing  upon 
defendant's  negligence  ia  as  follows:  "Was  the  injury  to 
plaintiff  proximately  caused  by  defendant's  negligence  ? " 
It  requires  but  a  glance  to  discover  that  it  is  susceptible  to 
the  criticism  heretofore  suggested.  The  form  is  not  to  be 
approved,  and  its  harmful  character  was  heightened  by  the 
court's  instruction.  He  tells  the  jury  that "  proximate  cause 
means  the  nearest  cause;  direct  or  immediate  cause,  in  con- 
tradistinction to  the  indirect  or  remote  cause."  Applying 
this  instruction  to  the  question  submitted,  it  requires  no 
argument  to  demonstrate  the  faulty  and  harmful  character 
of  both  questions  and  instruction.  Deisenrieter  v.  Kravs- 
MerM  M.  Co.  97  Wis.  279. 

The  jury  found,  in  answer  to  questions  2  and  3,  that  the 
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danger  of  operating  the  machine  was  not  apparent  to  a  per- 
son of  the  age,  experience,  and  understanding  of  plaintiff, 
and  that  he  ought  not  to  have  comprehended  the  danger  in- 
cident to  taking  hold  of  the  felt  as  he  did.  Can  these  find- 
ings be  sustained  ? 

The  evidence  shows  that  the  plaintiff  was  a  bright,  intel- 
ligent boy;  that  he  had  worthed  at  this  identical  machine 
several  months  continuously  during  the  year  previous  to  his 
injury;  that  he  had  been  at  work  on  the  same  machine  from 
some  time  in  November  to  the  last  day  of  January,  the  day 
he  was  hurt.  He  had  watched  others  handle  the  machine, 
and  had  learned  how  to  handle  the  guide  roller  and  to  oper- 
ate the  machine.  He  said  he  was  anxious  to  learn  how  to 
operate  the  machine,  and  had  had  control  of  the  guide  roll 
for  a  month  or  more  before  the  accident  happened.  The 
dangers  of  operating  the  machine  were  apparent  at  a  glance. 
There  is  no  pretense  or  claim  that  the  precise  danger  to 
which  plaintiff  exposed  himself  was  hidden,  or  that  his  atten- 
tion was  distracted,  or  that  any  cause  intervened  or  con- 
tributed to  the  risk.  The  allegation  in  the  complaint  that 
the  floor  was  icy,  and  that  plaintiff  slipped,  causing  his  hand 
to  be  caught  between  the  roll,  is  not  supported  by  a  single 
fact  testified  to  in  the  case.  It  is  true  the  plaintiff  says  that 
he  was  not  warned  of  the  danger  of  getting  his  hands  in  the 
rolls,  and  that  he  did  not  understand  or  know  there  was 
danger  of  his  getting  hurt.  There  was  nothing  complicated 
or  hidden  in  the  act  he  was  about  to  perform.  The  machine 
was  in  plain  sight  before  him.  The  moving  felt  was  being 
fed  between  the  rolls,  in  plain  sight,  and  right  before  his 
eyes.  No  warning  that  could  have  been  given  him  could 
have  made  the  danger  of  getting  his  fingers  between  the 
rolls  more  evident.  The  danger  was  so  plain  and  obvious 
from  the  situation  that  affirmative  proof  of  the  fact  was  un- 
necessary. With  nothing  to  distract  his  attention,  with  the 
danger  visible  before  him,  for  him  to  grasp  the  felt  in  such 
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proximity  to  the  rolls  as  to  permit  them  to  catch  his  fingers 
was  an  act  of  carelessness  that  cannot  be  reconciled  with 
ordinary  care.  A  discussion  of  a  very  similar  situation  in 
the  recent  case  of  Roth  v.  S.  E.  Barrett  Mfg.  Co,  96  Wis.  615, 
covers  the  ground  so  fully  that  we  need  not  proceed  further. 
Upon  the  evidence  produced,  we  are  clearly  of  the  opinion 
that  the  finding  of  the  jury  cannot  be  sustained. 

The  sixth  question  in  the  special  verdict,  which  reads, 
"  Was  the  want  of  ordinary  care  and  prudence  on  the  part 
of  the  plaintiJBf  the  proximate  cause  of  his  injury?  "  is  objec- 
tionable. The  real  inquiry  is.  Did  such  want  of  care  and 
prudence  contribute  to  produce  the  injury?  The  form  of 
this  question,  taken  in  connection  with  the  definition  given 
the  jury  of  proximate  cause,  must  have  left  the  jury  in  great 
confusion. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Ingeesoll,  Respondent,  vs.  Seatoft,  Appellant. 

February  £7— -March  14, 1899. 

Vacating  judgment:  Rights  of  surety  on  appeal  bond, 

A  surety  upon  an  appeal  bond  conditioned  for  the  payment  of  any 
judgment  finally  recovered  against  his  principal  is  not  entitled,  in 
the  absence  of  fraud  or  collusion,  to  have  a  judgment  against  his 
principal  vacated  and  to  have  permission  to  defend,  where  his 
principal  would  have  no  such  right 

Appeal  from  an  order  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.    Affirmed, 

J.  C.  Kerwin,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Thompson^  Har- 
shaw  i&  Thomj?8on,  and  oral  argument  by  J.  C.  Thompson. 
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Cassoday,  C.  J.  It  appears  from  the  record,  in  effect,  that 
the  plain tiJBf  commenced  this  action  against  the  Ingersoll 
Land  &  Lumber  Company,  in  April  1895,  to  recover  a  bal- 
ance of  account  for  services  as  general  manager  of  the  cor- 
poration; that  the  corporation  answered;  that  the  case  was 
twice  continued  at  the  request  of  the  corporation;  that  an 
amended  answer  was  filed  on  leave  had,  and  a  counterclaim 
made  therein  for  rent,  wrong,  fraud,  negligence,  and  mal- 
feasance upon  the  plaintiff's  part,  as  the  corporation's  officer, 
and  judgment  demanded  for  a  large  sum  against  the  plaint- 
iff; that  plaintiff  replied;  that  the  defendant  moved  to  have 
the  same  made  more  definite  and  certain,  which  motion  was 
overruled  January  2, 1897;  that  the^  corporation  appealed 
therefrom  to  this  court,  and  upon  such  appeal  the  corpora- 
tion was  required  to  give,  and  did  give,  the  requisite  under- 
taking, with  Henry  Sherry  and  this  appellant  as  sureties, 
whereby,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, they  did  undertake  that  the  corporation  would  pay 
all  costs  and  damages  which  might  be  awarded  against  it 
on  such  appeal,  not  exceeding  $250,  and  did  also  undertake 
that,  if  the  plaintiff  finally  recovered  judgment  against  it  in 
that  action,  then  that  it  would  pay  the  amount  directed  to 
be  paid  by  .such  final  judgment,  not  exceeding  $1,000;  that 
such  appeal  was  dismissed  on  motion  of  the  plaintiffs  attor- 
ney, and  the  cause  remanded  and  noticed  for  trial  at  the 
December  term,  1897;  that  prior  to  that  time  the  plaintiff, 
Henry  Sherry,  and  the  corporation,  had  become  insolvent, 
and  the  corporation  and  Henry  Sherry  had  each  made  vol- 
untary assignments  for  the  benefit  of  their  creditors;  that 
the  plaintiff  and  the  corporation  respectively  waived  a  jury 
trial,  and  in  open  court,  February  14, 1898,  agreed  to,  and 
the  court  set  the  cause  down  for,  trial  March  29, 1898. 

It  further  appears  that  March  16, 1898,  the  corporation's 
attorneys,  having  determined  that  it  was  unwise  to  defend 
the  action  or  prosecute  the  counterclaim,  wrote  to  the  ap- 
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pellant  that  the  case  would  be  reached  for  trial  late  in 
March,  1898,  and  asked  what  action  he  would  take  with 
reference  to  the  trial;  that  the  appellant  thereupon  con- 
sulted his  attorney  and  directed  him  to  protect  his  interest; 
that  his  attorney  was  informed  that  the  case  would  not  be 
taken  up  until  some  time  in  April,  1898;  that,  without  the 
knowledge  of  this  appellant  or  his  attorney,  the  corporation, 
through  its  attorneys,  March  29, 1898,  withdrew  its  counter- 
claim and  suffered  judgment  to  be  taken  against  the  corpo- 
ration for  $280  damages,  together  with  costs;  that  July  5, 
1398,  the  attorneys  for  the  corporation  consented  in  writing 
that  this  appellant  be,  and  he  thereby  was,  authorized  to  ap- 
pear in  the  name  of  the  corporation  in  this  action  or  other- 
wise, and  open  such  judgment,  and  defend  the  action,  and 
take  such  proceedings  in  that  regard  as  he  might  think  fit 
or  as  might  be  ordered  by  the  court,  at  his  own  expense; 
that  the  appellant  thereupon  prepared  his  petition,  verified 
July  5,  1898,  excusing  his  neglect  and  claiming  a  good  de- 
fense upon  the  merits,  and  July  8, 1898,  upon  such  consent 
and  petition  and  affidavits  of  himself  and  his  attorney  and 
Benjamin  Hooper,  J.  W.  Cameron,  and  Henry  Sherry,  ob- 
tained an  order  to  show  cause  why  the  judgment  so  entered 
should  not  be  set  aside  and  vacated  and  this  appellant  per- 
mitted to  defend;  that  upon  the  hearing  of  that  application 
counter  affidavits  of  the  plaintiff  and  his 'several  attorneys 
and  agents  were  read,  and  the  motion  was  finally  deter- 
mined October  11, 1898,  when  the  court  ordered  that  peti- 
tioner's motion  to  open  and  vacate  the  judgment,  and  for 
permission  to  defend  the  action,  be,  and  the  same  was  thereby, 
denied,  with  $10  costs,  and  that  the  order  theretofore  granted 
therein  staying  proceedings  be,  and  the  same  was  thereby, 
vacated. 

From  that  order  the  petitioner,  Seatof  t^  appeals. 

It  is  conceded  that  the  court  denied  the  application  to 
open  the  judgment  on  the  ground  that,  in  the  absence  of 
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fraud  or  collusion,  the  surety,  Seatoft^  would  have  had  no 
right  to  open  the  judgment  where  the  principal  would  not 
have  such  right,  and  that  in  this  case  there  could  be  no 
doubt  that  the  principal  would  have  had  no  standing  in 
court  for  such  a  motion. 

We  all  fully  concur  in  the  ruling  of  the  trial  court.  The 
cause  had  been  pending  about  three  years  before  the  judg- 
ment was  entered.  The  appeal  on  which  the  undertaking 
was  given  was  from  an  order  refusing  to  make  the  plaintiff's 
reply  to  the  corporation's  counterclaim  more  definite  and 
certain.  That  undertaking,  so  signed  by  this  appellant  and 
Henry  Sherry,  was  an  absolute  agreement  in  this  same  ac- 
tion to  pay  all  costs  and  damages  which  might  be  awarded 
against  the  corporation,  on  such  appeal,  and  also  the  amount 
of  any  final  judgment  which  the  plaintiff  might  recover 
therein,  not  exceeding  $1,000.  The  corporation  and  Henry 
Sherry  respectively  failed  and  made  an  assignment  for  the 
benefit  of  their  creditors  more  than  four  months  prior  to  the 
entry  of  the  judgment  in  question.  It  is  admitted  that  the 
plaintiff  was  also  insolvent,  and  that,  twelve  days  prior  to 
the  entry  of  that  judgment,  the  attorneys  for  the  corporation 
in  this  action  notified  the  appellant  that,  under  the  circum- 
stances, they*deemed  it  unwise  to  defend  the  action  or  prose- 
cute the  counterclaim.  Such  being  the  facts,  it  is  manifest 
that  there  was  no  fraud  or  collusion  in  allowing  judgment 
to  be  entered  as  it  was;  and  it  is  equally  manifest  that  the 
corporation  was  in  no  position  to  have  such  judgment  vacated. 
The  statutes  requiring  undertakings  to  be  given  upon  appeals 
are  remedial,  and  should  be  liberally  construed  to  effect  their 
object.  Sutro  V,  Bigelow^  31  Wis.  527;  Smith  v,  Lockioood^ 
34  Wis.  72.  This  court  has  expressly  held  that  "  where  a 
surety  has  contracted  with  reference  to  the  conduct  of  one 
of  the  parties  to  a  suit  or  proceeding  in  court,  he  is  concluded 
by  the  judgment  therein."  Sh^pard  v,  PebUe^^  38  Wis.  373. 
The  same  principle  has  been  frequently  sanctioned  by  this 
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court.  So  this  court  has  recently  held  that, "  in  the  absence 
of  fraud  or  collusion,  the  sureties  on  a  probate  bond  are  con- 
cluded by  the  decree  of  the  proper  court,  rendered  upon  an 
accounting  of  their  principal,  as  to  the  amount  of  their  prin- 
cipal's liability,  even  though  they  were  not  parties  to  such 
accounting."  Meyer  v.  Barth^  97  Wis.  352,  355,  and  cases 
there  cited.  See,  also,  Roberts  v.  Weadoch^  98.Wis.  ^05 ;  KraU 
V,  Libhey^  53  Wis.  292.  The  same  principle  is  applicable  to 
this  case.  Further  discussion  is  unnecessary. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Ba^tdell^  Bespondent,  vs.  Jbllbff  and  another,  imp..  Ap- 
pellants. 

February  rr —March  U,  1899. 

Findings  of  fact:  Appeal:  Notice  of  fraud. 

In  an  action  to  set  aside  deeds  on  the  ground  of  fraud,  a  finding  of 
the  trial  court  that  purchasers  from  plaintifTs  grantee  took  title 
with  notice  of  facts  and  circumstances  sufficient  to  put  them  upon 
inquiry,  which  would  have  led  them  to  discover  the  fraud  of  their 
grantor  in  obtaining  title  from  the  plaintiff,  is  held  to  be  an  infer- 
ence of  fact  from  various  items  of  evidence,  and  not  a  conclusion 
of  law.  It  win  therefore  not  be  disturbed  unless  the  evidence  pre- 
ponderates against  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county:  Geo.  W.  Burnell,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  set  aside  and  annul  a  deed  from  the 
plaintiJBf  to  the  defendants  William  M.  Bandell  and  wife, 
and  also  a  deed  from  said  Bandell  and  wife  to  the  defend- 
ants Jdlef  and  Wakefield^  on  the  ground  that  said  Bandell 
procured  his  deed  by  a  fraud  upon  plaintiff  and  that  his 
grantees  took  title  with  knowledge  of  such  fraud. 

The  trial  court,  among  others,  made  the  following  find- 
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ing  of  fact:  "(21)  That  at  the  time  of  the  execution  and 
delivery  to  said  JeUeff  and  Wakefiddy  by  said  William  M. 
Bandell  and  wife,  on  said  3d  day  of  April,  1897  (said  deed 
being  the  deed  described  as  Exhibit  B  of  the  complaint), 
they,  the  said  Jdleff  and  Wakefidd^  had  notice  of  facts  and 
circumstances  sufficient  to  put  them  upon  inquiry,  which  in- 
quiry would  have  led  them  to  discover  the  fraud  of  said 
William  M.  Bandell  in  procuring  said  deed  from  plaintiff  on 
the  16th  day  of  January,  1896  (being  said  Exhibit  A  of  the 
complaint),  and  to  discover  the  fraudulent  intent  of  the  said 
William  M.  Bandell  in  executing  to  them,  said  Jdleff'  and 
Wdkefiddy  said  deed  of  said  lands,  viz.  said  deed  described  as 
Exhibit  B  of  the  complaint." 

The  defendants  Jdleff  d^nA  Wakefield  appealed  from  a  judg- 
ment in  favor  of  the  plaintiff. 

For  the  appellants  there  was  a  brief  by  Thompson^  Ea/r- 
sJia/u)  cfe  Thompson^  and  oral  argument  by  J.  C.  Thonypson. 

For  the  respondent  there  was  a  brief  by  R.  F.  Hamilton^ 
attorney,  and  Perry  Nukern^  of  counsel,  and  oral  argument 
by  Mr.  Hwrmlton, 

Dodge,  J.  An  examination  of  the  evidence  discloses  no 
preponderance  against  the  findings  of  fact,  by  which,  among 
other  things,  it  is  found  that  the  defendants  took  title  with 
notice  of  facts  and  circumstances  sufficient  to  put  them 
upon  inquiry,  which  would  have  led  them  to  discover  the 
fraud  of  their  grantor  in  obtaining  title  from  the  plaintiff. 
This  is  not,  as  contended  by  appellants,  a  conclusion  of  law, 
but  an  inference  of  fact  from  various  items  of  evidence.  Its 
effect  is  to  deny  the  appellants  the  protection  equity  might 
accord  to  an  innocent  purchaser  for  value,  and  they  are  not 
entitled  to  reimbursement  of  the  small  amount  of  money 
paid  by  them  to  their  grantor,  no  part  of  which  came  to  the 
hands  of  the  plaintiff.    Bindskopf  v.  Myera^  87  Wis.  80. 

By  the  Court — Judgment  affirmed. 
Vol.  102—31 
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Sweet,  Dempstee  &  Compaist,  Appellant,  vs.  Neff  and  others^ 
Garnishees,  Eespondents. 

February  g?-- March  IJ^  1899. 

Voluntary  assignment:  Chattel  mortgages, 

L  A  oonveyanoe  or  other  arrangement  by  which  an  insohrent  debtor 
places  part  or  all  of  his  property  under  the  control  of  another^ 
whether  a  creditor  or  not,  in  trust  for  the  benefit  of  one  or  more  of 
his  creditors,  with  or  without  preferences^  constitutes  an  assign- 
ment for  the  benefit  of  creditors  and  is  voidable  at  the  election  of 
any  creditor  not  consenting  thereto,  unless  the  statutory  requisites 
for  the  making  of  voluntary  assignments  be  complied  with. 

2,  Where  separate  mortgages  of  the  property  of  an  insolvent  'debtor 
were  given  at  the  same  time  to  several  creditors,  with  an  agree- 
ment or  understanding,  evidenced  by  the  writings  and  by  the  con- 
duct of  the  parties,  that  the  first  mortgagee  should  take  immediate 
possession  for  the  benefit  of  all,  convert  the  property  into  money, 
and  account  therefor  to  the  other  mortgagees  or  their  mutual 
agent>  the  transaction  is  field  to  have  constituted  a  voluntary  as- 
signment Menzesheimer  v.  Kennedy,  75  Wia  411,  and  Michdstet- 
ter  u  Weiner,  82  Wis.  298,  distinguished. 

Appeal  from  a  judgment  of  the  circnit  court  for  "Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.    Reversed, 

August  27,  1897,  the  princfpal  defendants  were  insolvent 
merchants  having  on  hand  a  stock  in  trade  and  some  store 
fixtures  of  the  value  of  some  over  $2,000  and  about  $500  in 
book  accounts.  Among  the  creditors  of  such  defendants 
were  plaintiff  and  the  mortgagees  hereinafter  mentioned. 
Such  mortgagees,  each  acting  independently  of  the  other  and 
knowing  of  the  insolvent  condition  of  such  defendants,  gave 
his  or  its  claim  to  M.  H.  Eaton,  an  attorney  at  law,  with  in- 
structions to  collect  or  secure  it.  After  receiving  such  claims, 
the  attorney  demanded  payment  or  security,  in  accordance 
with  his  instructions  from  the  creditors.  Such  defendants 
thereupon  gave  such  creditors  mortgages  upon  their  entire 
property,  each  being  in  form  independent  of  the  others.  All 
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the  mortgages  were  made  at  the  same  time,  in  the  same  place, 
and  in  the  order  the  claims  were  received  by  the  attorney. 
The  first  mortgage  was  given  to  W.  W.  Nef  for  $550.  That 
was  followed  by  others  in  the  following  order :  E.  H,  Ricks^ 
§300;  Commercial  Bcmh  of  Oshkosh^  $175;  German  Ameri- 
can Bamk  of  Oshhosh^  $175;  Sovih  Side  McoJumge  BamJc  of 
Oahkoshy  $240 ;  Frank  A.  Leach^  $150.26.  The  last  mortgage 
covered  the  book  accounts  as  well  as  the  stock.  Each  mort- 
gage contained  a  provision  as  follows: 

"  It  is  further  understood  and  agreed  between  the  parties 

hereto  that  foi^  further  security  the  said shall  take, 

and  does  take,  the  actual  and  full  possession  of  said  property 
and  every  part  thereof,  so  as  to  be  and  become  the  mortgagee 
in  possession,  and  it  is  further  agreed  that  all  proceeds  de- 
rived by  said  second  party  from  sales  of  any  of  said  property 
shall  be  applied  to  the  payment  of  the  aforesaid  notes,  and 
said  second  party  shall  well  and  truly  account  for  all  money 
received  by  him  from  such  sales." 

All  of  the  mortgages  were  filed  by  the  attorney  in  the 
office  of  the  city  clerk  at  the  same  time,  but  in  the  order  in 
which  they  were  made.  The  attorney  handled  the  matter 
for  all  of  the  creditors  named,  drew  the  mortgages,  obtained 
the  signatures  thereto,  placed  the  same  on  file,  obtained  cer- 
tified copies  of  them  preparatory  to  taking  possession  of  the 
property,  and  delivered  to  Nef  his  copy,  who  immediately 
took  possession  of  such  property,  and  that  was  speedily  fol- 
lowed by  a  taking  possession  by  the  attorney  for  the  other 
mortgagees  in  their  order.  Thereafter,  Neff  sold  sufficient 
of  the  property  to  more  than  cover  his  claim,  then  accounted 
to  Eaton,  the  attorney,  as  agent  for  the  other  mortgagees, 
who  then  took  absolute  control  of  .the  property  and  continued 
the  conversion  of  the  same  into  money  till  the  whole  busi- 
ness was  closed  out.  The  mortgagee  Leach  asserted  a  right 
in  the  meantime  to  control  the  book  accounts,  and  made  some 
collections  thereon. 
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After  the  mortgages  were  made,  and  Neff  had  taken  pos- 
session of  the  property,  and  Attorney  Eaton  had  asserted 
possession  thereto  subject  to  the  rights  of  Neff^  plaintiff  com- 
menced an  action  to  recover  its  claim  against  the  princf^al 
defendants,  and  this  garnishee  proceeding,  summoning  all 
the  mortgagees  as  garnishees.  Such  garnishees  answered 
separately,  putting  in  issue  the  claim  of  the  plaintiff  as  to 
the  invalidity  of  such  mortgages.  On  the  trial  the  evidence 
established  the  honafid^  of  the  indebtedness  secured  by  the 
mortgages,  and  established  the  facts  substantially  as  before 
indicated.  There  was  considerable  direct  evidence  that  the 
mortgages  were  taken  for  no  other  purpose  than  to  recover 
the  indebtedness  secured  thereby  from  the  principal  defend- 
ants. The  court  found  the  facts  as  indicated;  that  the  sev- 
eral mortgages  were  separate  and  distinct  transactions;  that 
there  was  no  concert  of  action  between  the  mortgagees; 
that  Neff  acted  solely  for  himself  in  taking  possession  of  and 
selling  the  mortgaged  property ;  and  that  the  mortgages  were 
all  valid  and  the  garnishees  not  liable.  Judgment  was  en- 
tered accordingly. 

For  the  appellant  there  were  separate  briefs  by  Fdker^ 
Stewwrt  &  McDonald^  attorneys,  and  TTiomjpson^Harahaw  dk 
Thompson^  of  counsel,  and  oral  argument  by  F.  C.  Stewart 
and  J,  C.  Thorrvpson. 

For  the  respondents  there  was  a  brief  by  Eaton  cfe  Weedy 
and  oral  argument  by  H,  L  Weed,  To  the  point  that  the 
mortgages,  being  taken  in  good  faith  to  secure  honest  debts, 
were  valid  and  to  be  enforced,  they  cited  Bleiler  v.  Moore, 
94  Wis.  385;  ICoch  v.  Peters,  97  Wis.  492;  E.  B.  GUfiin  Co. 
V,  Orashorn,  99  Wis.  356. 

Maeshall,  J.  The  question  for  decision  on  this  appeal  is  : 
Did  the  mortgages  given  by  Davis  &  Buckstaff  to  the  gar- 
nishee defendants,  under  the  circumstances,  constitute  an 
assignment  for  the  benefit  of  creditors  within  the  decisions 
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of  this  court  in  Winner  v,  Hoyt^  66  Wis.  227;  Strong  v.  Kalky 
91  Wis.  29 ;  Jameson  v.  Maoscy^  91  Wis.  503 ;  Collins  v.  Corwithy 
94  Wis.  514,  and  similar  cases  ?  The  principles  of  law  govern- 
ing the  subject  are  too  well  known  to  require  any  discussion 
here.  It  is  the  established  doctrine  that  if  an  insolvent 
debtor  make  a  conveyance  to,  or  by  any  arrangement  place 
his  property  under  the  control  of,  another,  whether  such  other 
be  a  creditor  or  not,  or  whether  all  the  debtor's  property  be 
so  placed  or  not,  for  the  benefit  of  one  or  more  of  his  cred- 
itors, with  or  without  preferences^ it  constitutes  an  assignment 
for  the  benefit  of  creditors  and  is  voidable  at  the  election  of 
any  creditor  not  consenting  thereto  unless  the  statutory  req- 
uisites for  the  making  of  assignments  for  the  benefit  of  cred- 
itors be  complied  with.  In  short,  if  the  transaction  combine 
the  elements  of  assignor,  trustee,  trust,  creditors,  and  cestui 
que  trust  who  can  compel  the  enforcement  of  the  trust,  so  that 
all  the  common-law  requisites  of  an  assignment  for  the  ben- 
efit of  creditors  are  present,  it  will  fail  at  the  option  of  any 
creditor  who  may  properly  challenge  its  validity,  if  any 
material  statutory  requirement  on  the  subject  be  violated. 
The  learned  trial  court  said  the  facts  here  do  not  bring 
the  case  within  the  principles  of  law  above  referred  to,  rest- 
ing his  conclusion  largely  on  Menzesheimer  v.  Kennedy,  75 
Wis.  411,  and  Michelstetter  v.  Weiner,  82  Wis.  298.  The  for- 
mer case  does  not  s^em  to  apply.  There  were  two  mort- 
gages each  given  independently  of  the  other  to  a  creditor, 
without  any  agreement  between  the  two  creditors,  or  either 
of  them,  and  the  mortgagor  to  take  possession  of  the  prop- 
erty as  trustee.  Here  there  was  unquestionably  an  under- 
standing that  the  property  should  immediately  pass  into  the 
possession  of  the  first  mortgagee  for  conversion  into  money 
and  distribution  thereof  in  the  order  of  the  priority  of  the 
various  mortgages.  It  in  effect  so  states  in  the  instruments, 
and  the  conduct  of  all  the  parties  is  consistent  with  that 
view  and  with  no  other.    The  latter  case  cited  does  not 
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seem  to  have  any  application  to  the  facts  here.  The  de- 
cision turned  on  the  finding  that  the  transfer  of  the  prop- 
erty was  absolute,  in  payment  of  a  debt  owing  to  the  vendee 
and  in  consideration  of  his  agreeing,  to  pay  off  the  other 
debts  which  were  secured  on  the  property  transferred.  The 
vendee  in  that  case  did  not  become  a  trustee  for  the  other 
two  creditors,  but  became  their  debtor.  The  essential  ele- 
ments of  an  assignment  for  the  benefit  of  creditors  did  not 
exist.  There  was  no  absolute  conveyance  of  property  in 
this  case,  and  no  similarity  between  the  two  cases  that  we 
can  perceive. 

If  Neff  became,  by  agreement  of  the  parties,  a  trustee  for 
the  subsequent  mortgagees,  then  it  must  be  admitted  that 
all  the  elements  of  an  assignment  for  the  benefit  of  credit- 
ors entered  into  the  transactions  which  resulted  in  giving 
him  that  status.  There  were  the  assignors,  Davis  &  Buck- 
staff,  the  assignee  or  trustee,  Ifeffy  the  trust  reposed  in  him 
by  virtue  of  his  situation,  the  cestuis  que  trusty  the  other 
creditors  who  could  enforce  the  trust.  If  we  were  left  to 
determine  just  what  the  agreement  was  between  Eaton,  the 
attorney  who  represented  all  the  creditors,  and  iV^,  the 
first  mortgagee,  and  the  debtors,  by  the  circiTmstances  of 
the  transaction,  some  difficulty  might  be  met  with  in  de- 
termining the  true  situation.  But  we  are  not  so  left.  In 
the  Neff  mortgage,  as  well  as  in  all  the  others,  in  addition 
to  the  usual  clause  obligating  the  mortgagee  to  turn  over  to 
the  mortgagor  any  surplus  arising  from  the  property  over 
and  ab6ve  the  mortgage  debt,  in  case  of  conversion  of  the 
property  into  money  by  the  mortgagee,  there  was  added 
the  significant  clause  obliging  Neff  to  take  immediate  pos- 
session of  the  property  and  account  for  all. sales.  That 
clearly  contemplated,  not  only  possession  of  the  property 
by  Niff^  but  a  sale  thereof  by  him  and  accounting,  not  to 
the  mortgagor,  but  to  the  subsequent  mortgagees.  True, 
he  had  authority,  probably,  to  sell  at  retail,  and  after  receiv- 
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ing  sufficient  to  satisfy  his  own  claim  to  turn  the  balance  of 
the  property  over  to  the  other  mortgage  creditors  in  the 
order  of  their  priority,  or  to  Eaton  as  their  mutual  agent. 
But  it  is  quite  clear  that  such  was  not  the  original  scheme. 
The  parties  contemplated  an  immediate  sale  of  the  entire 
property  and  an  accounting  for  the  proceeds  to  the  other 
mortgagees  or  to  Eaton  for  them. 

If  there  was  no  other  purpose  in  the  making  of  the  instru- 
ments than  to  secure  Neff^  the  peculiar  clause  referred  to 
was  entirely  unnecessary.  In  connection  with  the  fact  that 
all  the  mortgages  were  made  at  the  same  time,  drawn  and 
filed  by  the  same  attorney,  and  that  N'eff'hy  the  instructions 
of  such  attorney  took  possession  of  the  property  and  was 
then  notified  by  the  latter  that  he  claimed  the  right  thereto, 
representing  the  other  creditors,  subject  to  the  former's  claim, 
it  is  quite  clear  that  the  purpose  of  the  added  clause  was  for 
Ifeff  to  take  such  possession  and  account  for  his  doings  to 
the  subsequent  incumbrancers.  That  the  purpose  was  as  in- 
dicated is  clearly  borne  out  by  the  fact  that  Neff  did  not  at 
first  endeavor  to  sell  sufficient  of  the  property  to  pay  h|is 
own  claim.  His  first  effort  was  to  sell  in  bulk.  It  was  only 
upon  his  failing  to  obtain  a  satisfactory  offer  that  way  that 
he  proceeded  to  sell  at  retail. 

So  the  agreement,  as  evidenced  by  the  writings  aYid  what 
occurred  pursuant  thereto,  appears  to  have  been  that  Neff 
should  take  possession  of  the  entire  property  for  the  benefit 
of  himself  and  all  subsequent  mortgagees,  and  account  to 
them  for  his  handling  thereof;  that  he  should  sell  the  whole 
in  bulk  and  dispose  of  the  fund  realized  by  satisfying  his 
own  claim  and  turning  the  balance  over  to  the  subsequent 
mortgagees  in  the  order  of  their  priority,  or  to  Eaton  as 
their  agent,  for  distribution.  The  understanding  probably 
was,  too,  that  if  a  sale  could  not  be  made  of  the  property  as 
a  whole,  Ifeff  should  sell  at  retail,  accounting  for  all  sales  to 
Eaton  or  to  the  creditors  represented  by  him,  he  having  the 
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right  to  take  possession  after  Neff  ^8  claim  was  satisfied.  In 
either  case,  Neff  became  a  trustee  in  possession  for  the  other 
creditors.  If  the  mortgages  were  separate,  independent 
transactions,  and  Neff^s  liability  to  answer  to  subsequent 
mortgagees  merely  the  legal  result  of  the  situation,  the  case 
would  be  different.  But  there  wa^  something  more  than  a 
liability  by  operation  of  law.  There  was  a  written  agree- 
ment to  take  possession  of  the  property  and  to  account  for 
all  sales,  which,  as  before  indicated,  clearly  meant  account 
to  the  other  mortgagees.  That,  with  the  concert  of  action 
in  the  whole  transaction,  is  consistent  with  no  other  reason- 
able theory  than  that  Neff  ^8  possession  of  the  property  was 
by  mutual  agreement  for  the  benefit  of  all  the  mortgagees 
in  the  order  of  their  priority.  He  became  obligated  by  such 
agreement  to  answer  to  them  as  trustee,  and  they  became  his 
ce8tui8  que  trusty  who  could  have  enforced  the  trust  thus  cre- 
ated. Of  that  there  can  be  no  reasonable  controversy  when 
the  whole  situation  is  viewed  properly. 

If  we  should  sustain  the  judgment  appealed  from,  a  way 
would  have  been  discovered  at  last,  after  many  futile  efforts 
in  that  direction,  to  make  an  assignment  for  the  benefit  of 
creditors  without  complying  with  the  statutes  of  this  state 
on  the  subject,  and  to  secure  at  the  same  time  a  preference 
of  some  creditors  over  others.  The  sole  requisite  would  be^ 
several  mortgages  made  to  favored  creditors,  with  an  agree- 
ment obligating  the  first  mortgagee  to  take  immediate  pos- 
session of  the  property,  and  account  for  it  to  the  subsequent 
mortgagees  or  to  their  mutual  agent.  By  that  means  the 
legislative  policy  of  the  state,  that  creditors  shall  share 
equally  the  assets  of  their  insolvent  debtor  in  case  of  a  trust 
thereof  for  their  benefit,  and  that  the  trust  shall  be  created 
with  such  safeguards  as  to  secure  its  honest  and  faithful  ad- 
ministration, would  be  most  effectually  defeated.  In  our 
judgment  this  case,  on  the  facts,  comes  clearly  within  the 
condemnation  of  the  statutes  on  the  subject  of  assignments 
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for  the  benefit  of  creditors,  and  previous  adjudications  of 
this  court. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  this  opinion. 


White,  Respondent,  vs.  Thb  Chicago  &  Nobthwbstern 
Kailway  Company,  Appellant. 

February  £7— March  U,  1399. 

BaUroads:  Injury  at  highway  crossing:  Contributory  negligence. 

1.  In  all  cases  where  the  right  of  recovery  is  based  upon  negligence 

not  wilful  nor  such  that  the  person  injured  was  deceived  or  mis- 
led by  the  negligent  act  complained  of,  the  plainti^,  in  order  to 
recover,  must  himself  have  exercised  care,  no  matter  how  clear 
the  negligence  of  the  defendant 

2.  The  duty  of  a  person  approaching  a  railway  track  to  look  and  listen 

before  crossing  is  absolute,  and  nonobr.ervance  of  that  duty  is  neg- 
ligence per  86,  So  held,  in  a  case  where  the  gates  maintained  at  a 
railway  crossing  were  open,  and  plaintiff,  while  walking  across  the 
tracks,  was  struck  by  a  train  running  at  an  imlawful  rate  of  speed, 
which  he  might  have  seen  and  heard  if  he  had  looked  and  listened 
before  attempting  to  cross.  Bohde  v.  C.  A  N,  W,  It  Co,  86  Wis. 
800,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnbll,  Circuit  Judge.    Beversed, 

Action  for  personal  injury.  Defendant  operates  its  rail- 
way through  the  city  of  Keenah,  and  across  Commercial 
street.  The  railroad  tracks  run  north  and  south,  and  Com- 
mercial street  in  a  northeasterly  and  southwesterly  direc- 
tion, and  at  the  point  of  intersection  the  northeast  angle  is 
43*^  50'.  The  street  is  crossed  by  four  tracks,  the  main  track 
being  to  the  west.  Next  easterly  is  the  passing  track,  the 
distance  from  center  to  center,  perpendicularly,  being  about 
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thirteen  feet,  from  rail  to  rail  about  eight  feet,  and  along 
the  sidewalk  about  twelve  feet.  Still  further  east,  in  suc- 
cession, are  what  are  known  as  the  storage  and  warehouse 
tracks.  From  the  center  of  the  main  track  to  the  center  of 
the  storage  track,  along  Commercial  street,  the  distance  is 
a  little  more  than  twenty-one  and  one-half  feet,  and  to 
the  center  of  the  warehouse  track  ninety-nine  feet.  Defend- 
ant's depot  is  immediately  north  of  Commercial  street,  and 
west  of  the  main  track,  and  consists  of  a  baggage  room, 
depot,  and  express  room,  under  one  roof.  The  distance 
from  the  north  side  of  the  north  sidewalk  at  the  main  track 
up  the  track  to  a  point  opposite  the  southeast  corner  of  the 
baggage  room  is  132  feet  6  inches,  and  opposite  the  same 
corner  of  the  depot,  192  feet  6  inches.  Gates  were  main- 
tained by  the  defendant  at  this  crossing,  and  we.re  operated 
from  Y  o'clock  in  the  forenoon  until  the  passing  of  the  trains 
which  met  there  and  were  due  at  7:3Y  in  the  evening. 

Plaintiff  was  injured  about  8:30  in  the  evening  of  Febru- 
ary 9, 1897.  He  lived  in  Neenah.  He  spent  the  early  part 
of  the  evening  in  Menasha,  and  was  returning  home,  walk- 
ing on  the  north  sidewalk  of  Commercial  street  towards  the 
west.  While  passing  over  the  main  track,  he  was  run  into 
by  one  of  defendant's  freight  trains,  and  severely  injured. 
The  negligence  of  defendant  concerning  which  proof  was 
offered  consisted  in  failure  to  operate  the  gates,  blocking  of 
the  sidewalk  by  cars  left  on  the  tracks  east  of  the  main  track, 
and  running  its  train  at  a  dangerous  rate  of  speed  over  the 
crossing,  without  signal  or  warning.  Defendant  admitted 
that  the  gates  were  not  operated,  but  denied  the  other  alle- 
gations of  negligence. 

The  jury  found  by  a  special  verdict  that  the  defendant  was 
guilty  of  negligence  which  was  the  proximate  cause  of  plaint- 
iff's injury;  that  the  plaintiff  was  without  fault;  that  the 
bell  of  the  locomotive  was  ringing  continuously  as  the  train 
approached  and  passed  over  the  crossing;  that  the  speed  of 
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the  train  was  eighteen  miles  per  hour, —  and  assessed  the 
plaintiffs  damages  at  $5,500.  The  court  refused  to  direct  a 
verdict  for  defendant,  and  refused  to  set  aside  the  verdict 
rendered,  but  ordered  judgment  for  the  plaintiff.  From  the 
judgment  so  entered  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Fish^  Cary^  IPpham 
<j&  Blacky  and  oral  argument  by  John  T.  Fish. 

For  the  respondent  there  was  a  brief  by  Eaton  c&  Weed 
and  Henry  Fiizgibhon^  and  oral  argument  by  H.  L  Weed, 
To  the  point  that  the  open  gates  were  notice  of  a  clear  track 
and  that  it  was  safe  to  cross  without  taking  the  precautions 
usually  required  to  discover  approaching  trains,  and  that 
negligence  is  not  imputed  to  one  who  acts  upon  that  as- 
surance, they  cited  Hooper  v.  B,  &  M.  R.  R,  81  Me.  260; 
Glushmg  v.  Sharp,  96  N.  Y.  676;  ETnst  v.  H  R.  R.  Co,  35 
K  Y.  9;  Lindeman  v.  N.  T.  0.  cfe  H  R.  R.  Co,  42  Hun,  306; 
Palmer  v.  N,  T.  C.  <&  H.  R,  R.  Co.  112  N.  Y.  234;  Tyler  v. 
iT.  Y.  cfe  JV.  E.  R.  Co.  13Y  Mass.  238;  Pennsylvaiiia  R,  Co, 
V.  JUatthewSy  36  K  J.  Law,  533;  Zake  Shore  <&  M.  S.  R,  Co. 
V.  FrantZy  127  Pa.  St.  297;  Railway  Co.  v.  Schneider j  45  Ohio 
St.  678;  Richmond  v.  C.  <&  W.  M.  R.  Co.  87  Mich.  374; 
Evans  V.  L.  S.  cfe  M.  S.  R.  Co.  88  Mich.  442;  Pennsylvam,ia 
Co.  V.  Steffemeier,  118  Ind.  305;  Pittshurgh,  C.  <&  St.  L.  R. 
Co.  V.  Tundtj  78  Ind.  373;  Chicago,  St.  L.  cfe  P.  R.  Co.  v. 
Hutchinson,  120  HI.  587;  Central  P.  R.  Co.  v,  Kuhn,  86  Ky. 
578;  AlheU  v.  C,  M,  cfe  St,  P.  R.  Co.  30  Minn.  482;  Central 
Trust  Co.  V.  F.,  St.  L.  cfe  P,  R,  Co.  21  Fed.  Rep.  159;  Bxirns 
V.  Ncyrth  Chicago  R.  M.  Co.  65  Wis.  312;  Rohds  v.  C.  <&  N. 
W.  R.  Co.  86  Wis.  309. 

Babdeen,  J.  "We  are  nrgied  to  reverse  this  judgment  on 
the  ground  that  the  plaintiff's  evidence,  with  the  finding  of 
the  jury,  shows  that  he  was  guilty  of  negligence  that  will 
preclude  a  recovery.  The  same  contention  was  addressed  to 
the  trial  jndge,  and  denied  on  grounds  hereinafter  referred 
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to.  It  is  admitted  that  propergates  were  maintained  at  the 
crossing  where  plaintiff  was  injured,  and  that  they  were  not 
operated  at  the  time  of  the  injury.  It  must  alsd  be  assumed 
that  the  several  tracks  referred  to  in  the  statement  of  facts 
were  incumbered  with  cars,  the  car  on  the  passing  track 
being  close  to  or  partly  over  the  sidewalk  on  the  north  side 
of  Commercial  street,  and  that,  as  the  jury  has  found,  defend- 
ant's train  approached  the  crossing  at  the  rate  of  eighteen 
miles  per  hour.  It  must  also  be  assumed  that  the  headlight 
in  defendant's  locomotive  was  lighted;  that  the  bell  was 
rung  continuously  as  the  train  approached  the  crossing;  and 
that  the  measurements  as  stated  are  substantially  correct. 
The  plaintiff  was  a  man  about  fifty-five  years  of  age,  pos- 
sessed of  all  his  faculties.  He  had  lived  within  a  few  hundred 
feet  of  this  crossing  for  a  year  and  a  half,  and  was  some- 
what familiar  with  the  surroundings  and  conditions.  He  ap- 
proached the  crossing  on  foot  from  the  east.  Wo  will  give 
the  circumstances  of  the  accident  in  his  own  language: 

",When  I  approached  the  tracks,  I  see  the  gates  were  up, 
and  cars  standing  on  the  side  track,  warehouse  track,  and  I 
walked  on,  looking  both  ways.  I  supposed  everything  was 
clear,  and  I  walked  on  and  looked  both  ways,  and  I  see  noth- 
ing and  heard  nothing,  and  when  I  got  to  the  main  track  I 
stopped  and  looked  around  the  corner  north  towards  the 
depot.  I  looked  north  around  the  edge  of  the  car.  I  didn't 
walk  around  the  car.  I  stood  and  looked  north,  and  could 
see  down  as  far  as  the  depot,  one  corner  of  it,  and  moved  up 
and  looked  south;  and  I  took  three  or  four  steps,  and  my 
foot  slippedj  and  I  was  struck.  "WTien  I  stopped  at  the  corner 
of  the  car,  I  looked  for  approaching  trains,  but  didn't  see  a 
train  coming  nor  hear  the  bell  of  an  engine  rung.*' 

This  was  about  half  past  eight  in  the  evening  of  February 
9th.  The  headlight  of  the  locomotive  was  burning,  and  the 
jury  found  that  the  bell  was  ringing.  The  moment  he  passed 
the  car  on  the  passing  track,  if  there  was  a  car  at  that  point, 
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the  view  north  for  1,600  feet  was  clear  and  unobstructed. 
If  the  train  was  near  enough  to  strike  him,  as  he  said  it  did, 
it  must  have  been  in  plain  sight.  There  can  be  no  gainsay- 
ing this  fact.  It  is  fixed  by  the  uncontroverted  testimony. 
The  wind  was  blowing  southeast,  and  would  naturally  carry 
the  noise  of  the  approaching  train  and  the  sound  of  the  ring- 
ing bell  somewhat  in  his  direction.  There  was  nothing  to 
distract  his  attention  or  prevent  him  using  his  senses.  He 
says  he  looked  but  saw  no  train  and  heard  no  bell.  One  of 
two  conclusions  is  certain, —  either  that  he  did  not  look  and 
listen,  or,  if  he  did  look  and  listen,  he  did  not  heed  what  ho 
saw  and  heard.  The  law  presumes  that  he  saw  what  ho 
could  have  seen  if  he  had  looked,  and  heard  what  he  could 
have  heard  if  he  had  listened.  Ca/wley  v.  La  Crosse  City  H.  Co. 
101  Wis.  145.  The  presumption  being  that  he  saw  and  heard 
the  approaching  train  while  standing  at  a  place  where  he 
was  in  perfect  safety,  the  fact  that  he  got  on  the  track  and 
was  injured  leads  to  the  conclusion  that  he  was  heedless 
and  careless.  The  duty  to  look  and  listen  is  absolute,  and 
nonobservance  of  that  duty  is  negligences^  se.  This  is  the 
rule  of  all  of  the  authorities,  many  of  which  are  cited  in  the 
opinion  before  referred  to.  No  less  certain  and  absolute  is 
the  duty  to  observe  and  heed  the  danger  that  is  in  sight. 
To  a  person  approaching  a  railroad  track  on  foot,  the  dan- 
ger line  is  so  narrow,  and  may  be  avoided  with  so  little 
effort,  that  the  law  justly  thrusts  the  obligation  of  exercising 
that  effort  upon  him.  If  he  fails  to  use  common  prudence, 
and  is  injured,  he  is  without  remedy.  Bohan  v.  Jf.,  L.  S.  &  W. 
R.  Co.  61  Wis.  391 ;  Ewnsen  v.  C,  M.  <&  St  F.  R.  Co.  83  Wis. 
631;  Schmolze  v.  C,  M.  <&  St  P.  R.  Co.  83  Wis.  659;  Schlini' 
gen  v.  (7.,  M.  &  St.  P.  R.  Co.  90  Wis.  186;  Nolan  v.  M.,  L. 
S.  <&  W.  R.  Co.  91  Wis.  16;  McCadden  v.  Abhot,  92  Wis.  551. 
In  a  written  opinion  denying  the  defendant's  motion  for 
a  new  trial,  the  trial  judge  laid  much  stress  on  the  case  of 
Rohde  V.  C.  (&  N.  W. R.  Co,  86  Wis.  309,  wherein  it  was  said: 
"  The  open  gate  was  an  assurance  to  the  public  that  there 
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was  no  danger,  and  an  invitation  to  cross  in  safety."  This 
was  said  in  a  case  where  the  gates  were  not  lowered,  and 
plaintiflf,  relying  thereon,  drove  his  team  in  such  proximity 
to  the  track  that  they  became  frightened  by  a  passing  train, 
and  ran  away.  But  suppose,  while  in  a  place  of  safety ,^ 
plaintiflf  in  that  case  had  seen,  or  could  have  seen  by  the  use 
of  ordinary  care,  that  the  train  was  approaching,  would  aiiy 
one  claim  that  he  might  nevertheless  continue  his  way  and 
drive  into  danger  ?  The  paramount  duty  of  the  traveler  is 
to  use  ordinary  care,  and  this  obligation  is  none  the  less  ab- 
solute even  though  the  other  party  is  guilty  of  negligence. 
It  is  only  when  the  traveler  is  lulled  into  security  in  reliance 
upon  the  negligent  act,  and  is  drawn  into  danget  that  he 
could  not  avoid  by  the  exercise  of  ordinary  care,  that  the 
obligation  to  respond  in  damages  exists.  The  current  of 
authorities  in  support  of  this  rule  is  well-nigh  universal.  An 
extensive  discussion  and  citation  of  authorities  may  be  found 
in  3  Elliott,  R.  R.  §§  1165, 11C6.  Thus,  in  Moore  v.  K.  & 
W,  R.  Co.  89  Iowa,  223,  it  is  stated:  "A  traveler  upon  a 
highway,  when  approaching  a  railroad  crossing,  ought  to 
make  a  vigilant  use  of  his  senses  of  sight  and  hearing  in 
order  to  avoid  a  collision.  This  precaution  is  dictated  by 
common  prudence.  He  should  listen  for  signals,  and  look 
in  the  different  directions  from  which  a  train  may  come. 
'  If,  by  neglect  of  his  duty,  he  suflfers  injury  from  a  passing 
train,  he  cannot  recover  of  the  company,  although  it  may 
itself  be  chargeable  with  negligence,  or  have  failed  to  give 
the  signals  required  by  statute,  or  be  running  at  the  time 
at  a  speed  exceeding  the  usual  rate."  It  was  further  said, 
in  substance,  that  although  deceased  had  the  right  to  act  on 
the  presumption  that  the  usual  warning  signals  for  crossings 
would  be  given,  yet  he  must  use  ordinary  care  to  avoid  dan- 
ger; and,  having  had  an  opportunity  to  see  the  train  and 
avoid  the  danger,  no  recovery  could  be  had. 

Upon  the  same  subject,  we  quote  from  CadicaUader  v.  Z., 
N.  A.  (&  a  R.  Co,  128  Ind.  518:  "Assuming  in  this  case 
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that  the  appellant  had  the  right  to  presume  that  no  train 
was  approaching,  by  reason  of  the  failure  of  the  flagman  to 
give  notice,  yet  this  did  not  excuse  her  fro.a  the  use  of  her 
senses  of  sight  and  hearing  in  order  to  ascertain  the  fact  for 
herself.  "With  the  use  of  thes3  senses  she  was  as  well  able 
to  ascertain  whether  a  train  was  ai:^;roaching  as  the  flag- 
man at  the  crossing,  and  a  failure  to  use  them  was  negli- 
gence." 

InlCarradyv.  Z.  S.AM.  8.  R.  Co.  131  Ind.  261,  it  is  said: 
"  It  does  not  excuse  one  who  attempts  to  cross  in  front  of  a 
locomotive  which  he  sees  approaching  at  no  great  distance 
that  the  speed  is  eighteen  miles,  an  hour  at  a  place  where  a 
municipal  ordinance  limits  it  to  ten  miles  an  hour.  The  law 
is  well  settled  that,  where  a  train  is  seen  approaching,  it  is 
contributory  negligence  to  voluntarily  attempt  to  cross  the 
track  upon  the  assumption  that  the  speed  is  not  greater  than 
a  municipal  ordinance  allows.''  An  extract  from  the  opinion 
in  the  case  of  Railroad  Co.  v,  Rovston^  95  U.  S.  697,  is  as 
follows:  "But,  aside  from  this  fact,  the  failure  of  the  en- 
gineer to  sound  the  whistle  or  ring  the  bell,  if  such  were 
the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Kegligence  of 
the  company's  employees  in  those  particulars  was  no  excuse 
for  negligence  on  her  part.  She  was  bound  to  listen  and  to 
look  before  attempting  to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  to  walk  carelessly 
into  a  place  of  possible  danger.  Had  she  used  her  senses 
she  could  not  have  failed  both  to  hear  and  to  see  the  train 
which  wa^  coming.  If  she  omitted  to  use  them  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable 
negligence,  and  so  far  contributed  to  her  injuries  as  to  de- 
prive her  of  any  right  to  complain  of  others." 

In  Berry  v.  Pennsylvania  R.  Co.  48  N.  J.  Law,  141,  the 
statement  is  made  that  the  negligence  of  a  flagman  at  a 
crossing  will  not  excuse  the  traveler  who  attempts  to  cross 
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the  track  of  a  railroad  from  looking  both  ways  and  listening. 
He  must  not  rely  entirely  upon  the  flagman.  Chief  Justice 
Paxson  lays  down  the  rule  in  Greenwood  v.  P.,  TT,  ds  B,  JR. 
Co.  124  Pa.  St.  572,  as  follows:  "I  do  not  understand  the 
law  to  be  that  when  a  railroad  company  adopts  safety  gates 
or  any  other  appliance  for  the  protection  of  the  public,  that 
the  public  are  thereby  absolved  from  the  duty  of  taking  care 
of  themselves.  Conceding  that  the  company  was  required 
to  take  extra  precautions  by  reason  of  the  gates  being  out 
of  order,  yet  the  plaintiff  was  also  bound  to  do  his  part.  He 
had  no  right  to  omit  the  ordinary  precautions  when  ap- 
proaching a  railroad  crossing  merely  because  he  finds  the 
gates  up.  .  .  .  In  all  such  cases  the  safety  of  the  travel- 
ing public  requires  that  each  party  shall  be  held  to  the  ex- 
ercise of  due  care." 

These  are  but  a  few  of  the  cases  holding  substantially  the 
same  doctrine,  and  it  is  not,  as  asserted  by  the  trial  judge, 
peculiar  to  the  state  of  Pennsylvania.  The  true  rule,  and 
the  one  we  wish  to  be  understood  as  sanctioning,  is  as  laid 
down  by  3  Elliott,  K.  K.  §  1165:  "In  all  cases  where  the 
right  of  recovery  is  based  upon  negligence,  the  rule  sup- 
ported by  authority  is  that,  in  order  to  recover,  the  plaintiff 
must  himself  exercise  care,  and  is  not  absolved  from  this 
duty,  no  matter  how  clear  the  negligence  of  the  defendant." 
This  rule,  of  course,  does  not  apply  to  cases  when  the  acts 
or  conduct  of  the  defendant  are  such  as  may  justly  be  re- 
garded as  wilful,  nor  to  its  full  extent  to  cases  when  the 
plaintiff  is  deceived  or  misled  by  the  negligent  act  complained 
of.  The  plaintiff  in  this  case  cannot  justly  claim  that  he 
was  led  into  a  place  of  danger  by  the  failure  of  the  company 
to  lower  the  gates.  The  noise  of  the  train  and  the  ringing 
of  the  bell  were  sufficient,  to  apprise  him  of  its  approach.  If 
he  had  used  his  eyes  at  all,  he  could  have  seen  the  train 
before  he  was  struck.  Failing  to  do  so,  his  right  to  claim 
damages  for  his  injury  never  ripened.    He  is  the  victim  of 
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his  own  carelessness.  Freeman  v.  i?.,  S.  S.  <&  A.  E.  Co,  74 
Mch.  86;  Ga/r&ner  v.  i?.,  Z.  ds  N.  R.  Co.  97  Mich.  240;  Clark 
V.  N.  P.  R.  Co,  47  Minn.  380. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
objections  to  the  special  verdict  or  the  criticisms  made  to 
the  charge. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Ckoss  and  others,  Respondents,  vs.  Bowkeb  and  others,  imp., 

Appellants. 

February  97— March  IJ^  1899. 

Equity:  Setting  aside  conveyance:  Laches, 

An  aged  couple  conveyed  their  entire  property,  a  homestead  of  ten 
acres,  to  a  married  4aughter,  £.,  in  consideration  of  an  agreement 
on  her  part  to  support  them  during  their  lives  and  to  support  an 
unmarried  daughter  so  long  as  she  remained  single, — all  to  reside 
upon  the  premises.  The  grantee  resided  on  the  land  but  a  few- 
months,  and  then  moved  away  and  ceased  to  support  her  parents 
and  sister,  who  continued,  however,  to  reside  there  until  the  father's 
death  a  year  and  a  half  later,  no  steps  being  taken  to  rescind  the 
conveyance.  Immediately  after  the  father's  death  another  daughter 
and  her  husband,  J.,  moved  upon  the  premises,  and  within  a  few 
months  J.  obtained  a  deed  of  the  premises  from  R,  expressing  a 
consideration  of  $50.  The  mother  and  the  unmarried  daughter 
subsequently  consented  in  writing  to  the  conveyance  to  J.  and  to 
his  assumption  of  the  contract  for  support,  and  he  continued  there- 
after to  perform  that  contract  to  the  satisfaction  of  the  beneficia- 
ries. No  objection  on  the  part  of  the  other  heirs  was  made  until 
after  the  death  of  the  mother  about  two  years  later.  Held,  that 
said  heirs  were  guilty  of  such  laches  as  would  preclude  them  from 
asserting  any  right  they  might  have  had  upon  the  death  of  their 
father  to  a  rescission  of  the  conveyance  and  a  revesting  of  the  title 
in  his  heirs. 

Vol,  102 -•BS 
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Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    Iteveraed. 

Cyprian  Bowker  and  Abigail,  his  wife,  conveyed  their 
homestead  of  ten  acres,  by  warranty  deed,  to  their  married 
daughter,  Ella  Tice,  with  no  consideration  except  a  written 
agreement  by  Ella  Tice  with  said  grantors  and  Ida  Bowker y 
their  unmarried  daughter,  in  which,  in  consideration  of  the 
conveyance  of  the  described  land,  she  "  covenants  and  agrees 
to  care  for  and  support  the  said  Cyprian  Bowker  and  Abigail 
Bowker  during  the  term  of  their  lives,  and  to  care  for  and 
support  said  Ida  Bowker^  daughter  of  said  Cyprian  and  Abi- 
gail Bowker,  during  such  time  as  she  remains  single."  Resi- 
dence of  all  parties  was  contracted  to  be  upon  the  premises. 
The  deed  was  recorded  at  once,  and  the  contract  on  March 
28,  1893.  All  parties  resided  on  the  premises  from  date  of 
the  deed,  November  30, 1892,  until  the  following  April,  when 
Ella  Tice  and  her  husband  moved  to  Minnesota.  The  old 
people  and  Ida  continued  to  reside  on  the  premises  until  the 
father's  death,  November  8, 1894,  whereupon,  on  November 
15,  1894,  defendant  Frank  A,  Jones,  husband  of  another 
daughter,  and  his  wife,  moved  onto  the  premises,  and  from 
that  time  forward  have  resided  there  and  furnished  support 
to  Abigail  Bowker  and  Ida,  Shortly  afterwards,  namely, 
in  January,  1895,  a  warranty  deed  of  the  premises  was  made 
by  Ella  Tice  and  her  husband  to  Frank  A,  Jones,  for  an  ex- 
pressed money  consideration  of  $50 ;  and,  in  November  of 
that  year,  Abigail  and  Ida  Bowker  signed  a  written  consent 
to  such  conveyance  and  to  the  assumption  and  performance 
of  the  support  contract  by  Frank  Jon^,  There  is  no  definite 
proof  that  he  expressly  entered  into  such  an  agreement;  but 
various  items  of  evidence  through  the  transactions  indicate 
that  that  was  the  purpose  and  understanding  upon  which 
he  moved  to  the  premises  upon  the  father's  death.  He  then 
had  knowledge  of  the  existence  and  terms  of  that  agreement, 
as  well  as  that  it  had  not  been  performed  by  Ella  Tice. 
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There  is  no  evidence  of  objection  or  complaint  by  any  of  the 
beneficiaries  of  that  contract,  either  before  Ella  and  her  hus- 
band left  the  premises  or  afterwards;  and  no  steps  were 
taken  at  any  time  to  rescind  or  set  aside  the  conveyance,  nor 
to  insist  upon  performance  of  the  contract.  Abigail  Bowker, 
the  mother,  after  a  lingering  illness,  died  September  5, 1896. 
The  ability  of  the  father  to  work  the  lands  and  support  his 
family  therefrom  is  not  disclosed.  Cyprian  Bowker  died  in- 
testate, leaving  no  other  property,  and  the  plaintiflFs  are  five 
of  his  children  and  heirs  at  law,  while  the  defendants  are 
the  other  three  of  his  children,  together  with  their  husbands. 

The  action  is  to  set  aside  the  conveyance  by  Cyprian 
Bowker  and  wife  to  Ella  Tice,  and  the  conveyance  by  Ella 
Tice  to  Frank  A.  Jones,  and  for  an  accounting  of  rents  and 
profits,  on  the  ground  that  the  agreement  which  constituted 
the  sole  consideration  for  the  former  conveyance  had  not 
been  performed.  The  defendants  Ida  Bowker  and  Frank 
A,  Jones  and  his  wife  answered.  The  other  defendants  did 
not  appear.  The  trial  court  found  in  favor  of  the  plaintiffs, 
and  from  a  judgment  setting  aside  the  conveyances  the 
above  named  defendants  appeal. 

F,  TT.  IlougJiton,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Felker,  Steicart 
t&  Felker,  and  oral  argument  by  F.  C.  Stewart  and  C.  W. 
Felker, 

Dodge,  J.  It  is  sharply  contested  in  this  case  whether, 
upon  the  doctrine  laid  down  in  Bogie  v.  Bogie,  41  Wis.  209, 
and  following  cases,  any  cause  of  action  in  equity  to  set 
aside  the  deed  and  revest  title  in  the  parent  grantor  becomes 
so  completely  vested  as  to  survive  by  virtue  of  sec.  4253, 
E.  S.  1878,  unless  the  grantor  in  his  lifetime  in  some  manner 
exercises  his  election  to  pursue  that  remedy  rather  than  to 
enforce  the  contract  for  support  by  legal  action,  or  to  seek 
other  redress  inconsistent  with  the  rescission  of  the  convey- 
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ance.  It  is  also  a  subject  of  controversy  whether,  if  any- 
such  cause  of  action  becomes  so  vested  and  survives,  the 
survival  is  to  the  heirs  or  to  administrators.  We  do  not, 
however,  in  this  case,  find  it  necessary  to  decide  either  of 
these  questions.  We  think  the  conduct  of  the  plaintiffs  is 
such  as  to  preclude  them  from  seeking  from  a  court  of 
equity  the  relief  here  demanded,  namely,  the  entire  rescis- 
sion of  the  conveyance  and  revesting  in  the  heirs  at  law  of 
the  title  to  the  homestead  thereby  conveyed.  It  appears 
by  the  findings  that  since  November,  1894,  the  present  holder 
of  the  title,  JoneSy  has  been  performing  the  contract  for  sup- 
port to  the  satisfaction  of  its  beneficiaries,  and  is  still  per- 
forming it;  that  such  conduct  has  been  open  and  notorious; 
and  that  such  performance  has  been  upon  the  faith  of  the 
conveyance  of  the  land  to  him,  and  the  assent  thereto  by 
the  beneficiaries  of  the  contract  for  support.  The  plaintiflfs, 
if  they,  desired  to  enforce  a  right  to  rescind  the  conveyance 
and  take  from  both  Ella  Tice  and  the  defendant  Jones  the 
land  conveyed,  could  as  well  have  acted  in  1894  as  at  the 
present  time.  Inasmuch  as  this  action  addresses  itself  to 
the  broadest  of  the  equitable  powers  of  the  court,  a  form  of 
relief  resulting  in  such  hardship  to  the  defendant  by  reason 
of  this  delay  on  the  part  of  the  plaintiflfs  should  not  be  ac- 
corded to  them.  Their  delay  until  after  the  death  of  their 
mother,  thereby  subjecting  the  defendant  to  the  burdens 
resulting  from  her  support  in  her  old  age  and  last  illness, 
has  brought  about  such  a  situation  that  the  relief  prayed, 
even  if  otherwise  equitable  to  them,  would  be  inequitable 
to  the  defendant,  and  ought  not  to  be  granted.  Frederick 
V.  Douglm  Co.  96  Wis.  415. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 
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Gibson,  Appellant,  vs.  GirsoN  and  wife,  Eespondents. 

January  11 — April  4, 1899. 

Administrator'a  sale  of  land:  His  interest  in  the  purchase:  Void  or  void- 
able:  Remedies:  Eljectment 

1.  A  finding  of  the  trial  court  that  an  administrator  was  not  interested 

directly  or  indirectly  in  a  sale  of  the  land  of  his  intestate  is  held  to 
be  against  the  preponderance  of  the  evidence  in  this  case,  from 
which  it  appears,  among  other  things,  that  the  land  was  bid  in  at 
a  fair  price  by  the  administrator's  son,  who  is  not  shown  to  have 
had  any  means  to  pay  for  it;  that  before  the  sale  was  completed,  in 
order  to  procure  the  discharge  of  mortgages  then  existing  on  the 
land  to  an  amount  equaling  about  three  fourths  of  the  purchase 
price,  the  administrator  mortgaged  his  own  land  and  joined  with 
his  son  in  giving  notes  secured  by  mortgage  on  a  part  of  the  land 
in  question;  that  within  two  months  after  the  sale  was  completed 
the  son  deeded  to  his  father  most  of  the  unincumbered  part  of  the 
land;  and  that  the  explanation  of  these  transactions  and  the  testi- 
mony as  to  how  the  son  paid  for  the  property  are  vague  and  unsat- 
isfactory. 

2.  Under  sec.  8914^  Stats.  1898,  providing  that  if  an  administrator  is  in- 

terested, directly  or  indirectly,  in  the  purchase  of  land  sold  by  him 
in  his  official  capacity  the  sale  shall  be  void,  such  a  sale  is  not  ab- 
solutely void,  but  voidable  only,  and  untU  it  is  set  aside  in  a  proper 
action  the  purchaser  has  the  legal  title  to  the  land  and  the  person 
entitled  to  question  the  sale  cannot  maintain  ejectment.  McCrabb 
V.  Bray,  36  Wi&  888,  distinguished 

Appeal  from  a  judgment  ot-the  circuit  court  for  Wauke- 
sha county:  Warham  Parks,  Circuit  Judge.    Affirmed, 

This  is  an  action  of  ejectment  to  recover  103.76  acres  of 
land  situated  in  sections  4  and  5  of  the  town  of  Delafield 
and  sections  32  and  33  of  the  town  of  Merton,  in  Waukesha 
county,  Wisconsin.  The  defendants  claim  title  under  an 
administrators'  sale,  and  the  plaintiflf  contends  that  the  evi- 
dence shows  that  the  administrator  was  directly  or  indi- 
rectly interested  in  such  sale,  and  hence  that  it  was  void. 

Trial  by  jury  was  waived,  and  the  action  was  tried  by 
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the  court.  The  evidence  showed  that  on  the  11th  of  De- 
cember, 1870,  one  Pearson  Gibson,  of  Waukesha  county, 
died  intestate,  owning  the  lands  in  suit,  with  others  in  the 
vicinity,  and  leaxdng  surviving  him  his  widow,  Mary  Ann 
Gibson,  and  the  plaintiff,  his  son,  who  was  then  less  than 
two  years  old  and  was  the  only  heir  at  law.  On  the  21st 
of  December,  1871,  the  defendant  Mark  Gihaon^  a  brother 
of  the  deceased,  and  Mary  A.  Gibson,  the  widow,  and  one 
Joseph  Johnson,  were  duly  appointed  administrators  of  the 
estate  of  Pearson  Gibson,  deceased,  and  thereafter  duly 
qualified.  There  were  two  mortgages  which  covered  the 
land  in  question  and  the  other  lands  of  Pearson  Gibson  at 
the  time  of  his  decease, —  one  for  $1,500  and  interest,  dated 
November  27, 1868,  to  one  Matthew  Middlewood,  and  one 
for  $1,000  and  interest,  dated  February  14,  1870,  to  Joel 
Hastings.  A  considerable  amount  of  claims  was  proven 
against  the  estate,  and  allowed,  in  the  county  court,  but  the 
exact  amount  of  the  claims  so  allowed  does  not  appear  in 
the  record.  In  order  to  pay  said  claims  and  the  above  mort- 
gages, it  became  necessary  to  sell  some  of  the  real  estate  of 
the  deceased;  and  on  the  18th  of  March,  1872,  upon  pro- 
ceedings duly  had,  the  administrators  were  licensed  to  sell 
the  real  estate  involved  in  this  action,  for  the  purpose  of 
paying  said  mortgages  and  debts.  After  due  notice,  the 
land  in  question  was  sold  April  16,  1872,  by  the  adminis- 
trators, for  $41  per  acre,  amounting  to  $4,254.98  in  all,  to 
George  Gibson,  a  son  of  the  defendant  Mark  Gibson,  There 
was  some  conflict  in  the  testimony  as  to  the  value  of  the 
lands  at  the  time  of  the  sale,  but  the  court  found,  upon  suf- 
ficient testimony,  that  $41  per  acre  was  its  full  value.  This 
sale  was  confirmed  by  the  county  court  April  23,  1872,  and 
the  administrators  were  directed  to  deed  the  land  to  the 
purchaser.  An  administrators'  deed  was  made  out,  bearing 
date  April  30,  1872,  but  was  not  acknowledged  by  the  ad- 
ministrators until  September  2, 1872,  and  was  recorded  Sep- 
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tember  19,  1872.  October  28,  1872,  George  H.  Gibson,  the 
purchaser,  deeded  to  Mark  Gibson,  the  defendant,  the  east 
45.12  acres  of  the  land  m  question,  for  the  expressed  consid- 
eration of  $2,035.  George  Gibson,  the  purchaser,  died  in 
1893,  intestate  and  unmarried,  leaving  the  defendants,  his 
father  and  mother,  as  his  only  heirs  at  law;  and  his  estate 
was  afterwards  duly  probated,  and  the  lands  owned  by  him 
assigned  to  the  defendants. 

The  records  of  the  county  court  in  the  matter  of  the  estate 
of  Pearson  Gibson  show  that  the  proceeds  of  the  administra- 
tors' sale  were,  in  form,  accounted  for  by  the  administrators 
and  applied  to  the  payment  of  the  debts  of  the  estate,  and 
that  upon  settlement  of  the  estate  a  balance  of  $279.48  was 
assigned  to  Louis  Gibson,  the  heir  at  law,  and  paid  over  to 
his  guardian.  The  records  in  the  office  of  the  register  of 
deeds  further  show  that  on  the  4th  of  June,  1872,  Mark  Gib- 
son and  wife  executed  a  mortgage  to  Joel  Hastings  for  $1,000 
on  that  part  of  the  northwest  quarter  of  section  4,  town  of 
Delafield,  lying  south  of  the  Milwaukee  &  St.  Paul  Railroad, 
containing  seventy-four  acres,  and  that  on  the  same  day  Joel 
Hastings  discharged  the  Pearson  Gibson  mortgage  to  him, 
covering  the  land  in  suit.  It  further  appears  from  said  rec- 
ords that  on  the  2d  of  September,  1872,  George  H.  Gibson 
gave  a  mortgage  to  Matthew  Middlewood  for  $1,900,  cover- 
ing the  land  in  suit,  except  the  east  fifty  acres  thereof,  and 
that  it  secured  the  payment  of  seven  promissory  notes  for 
$1,904,  executed  by  Mark  Gibson  and  George  H.  Gibson,  and 
that  upon  the  same  day  the  mortgage  from  Pearson  Gibson 
to  Matthew  Middlewood  for  $1,580  was  released  by  Middle- 
wood.  It  further  appears  from  the  records  that  on  the  9th 
of  December,  1872,  the  mortgage  given  by  Mark  Gibson  to 
Hastings  June  4, 1872,  was  released  by  Hastings,  and  that 
upon  the  same  day  Mark  Gibson  deeded  other  lands  owned 
by  him  to  one  Vettelson  for  $2,500. 
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Practically  all  of  the  facts  hereinabove  stated  appear  from 
the  records  either  of  the  county  conrt  or  of  the  office  of  the 
register  of  deeds,  and  so  are  not  capable  of  much  dispute. 

The  defendant  Mark  CUbson  was  put  upon  the  stand  as  a 
witness  in  his  own  behalf,  and  testified,  as  to  the  transac- 
tions under  investigation,  substantially  as  follows:  That  the 
property  in  question  at  the  time  of  the  administrator's  sale 
was  sold  to  George  H.  Gibson  and  one  Peter  Christianson 
in  partnership,  but  that  the  bid  was  made  by  George  alone; 
that  the  land  was  put  up  for  sale  upon  one  day,  and  the  sale 
adjourned  until  the  next  day,  and  that  there  were  other  bid- 
ders there,  but  that  George's  bid  was  the  highest;  ihat  he 
was  not  interested  in  his  son's  purchase;  that  his  son  was 
twenty-eight  years  old  at  the  time,  and  had  a  team  of  horses 
and  a  threshing  machine,  and  that  he  had  made  $1,400 
threshing  with  his  machine  in  one  season ;  that  George  and 
Christianson  worked  the  property  during  the  season  of  1872, 
George  working  the  west  half  and  Christianson  the  east  half 
thereof,  and  that  in  the  fall  of  1872  Christianson  found  that 
he  could  not  raise  the  money  to  complete  the  purchase,  and 
so  he  (the  witness)  took  it;  that  the  land  was  paid  for  in 
cash  and  mortgages;  that  he  received  $4,200  from  George 
Gibson  in  mortgages  and  other  shape;  that  he  (witness)  took 
up  the  Hastings  mortgage  by  giving  a  mortgage  of  his  own 
on  the  same  land;  that  George  paid  for  that  land  by  turn- 
ing some  money,  and  some  he  borrowed,  and  that  Middle- 
wood  mortgage;  that  he  never  turned  any  mortgage  over  to 
him  (witness),  but  that  he  paid  money  enough  to  pay  for  the 
whole  land,  with  the  mortgage;  that  George  paid  up  the 
debts  and  the  mortgage,  and  everything,  and  then  he  got  it 
on  his  part;  that  he  paid  him  (witness)  money  on  the  prop- 
erty,—  paid  up  and  settled  to  our  satisfaction,  and  got  his 
deed ;  that  the  Hastings  mortgage  was  on  the  whole  prop- 
erty, and  that  he  could  not  think  how  that  was  settled ;  that 
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when  Chrlstianson  failed  to  take  his  part  of  the  land  and 
pay  for  it,  and  George  could  not  sell  it  to  any  one  else,  he 
(George)  sold  it  to  him;  that  no  one  else  would  give  as  much 
for  it,  and  the  administratore  did  not  sell  it  to  him  (witness); 
that  he  simply  took  the  place  of  Christianson;  that  at  the 
time  of  the  sale  he  (witness)  was  indebted  to  his  son  for  labor 
and  money  loaned,  and  in  October  he  purchased  part  of  the 
land  from  his  son,  because  Christianson  gave  np  the  pur- 
chase and  George  could  not  pay  for  it  all. 

Mary  Gibson,  a  daughter  of  the  defendant,  was  also  sworn 
as  a  witness,  and  testified  that  her  brother  George  and  Chris- 
tianson worked  the  land  during  the  summer  of  1872,  and 
that  she  heard  a  conversation  between  them  to  the  effect 
that  Christianson  could  not  take  his  share  of  the  land,  and 
that  her  brother  George  had  run  a  threshing  machine  a  good 
many  years,  and  had  worked  for  his  father  and  for  other 
people,  and  her  father  owed  him  for  labor,  and  that  he  had 
loaned  money  to  her  fathef  during  several  years,  and  her 
father  was  owing  him  at  the.  time  of  the  sale;  There  was 
other  proof  on  the  part  of  the  defendants  showing  that  there 
were  a  number  of  other  bidders  present  at  the  time  of  the 
sale,  and  that  the  sale  was  held  open  two  days,  and  that 
George's  bid  was  the  best  bid  received.  There  was  also  evi- 
dence of  one  John  Christianson  substantiating  the  fact  that 
Peter  Christianson  was  to  have  a  share  of  the  place,  under 
George's  bid,  and  that  he  attempted  to  raise  the  money  to 
take  his  share  of  the  land. 

The  circuit  court  found  generally  that  the  lands  were  sold 
for  full  consideration,  and  the  purchase  price  was  duly  ap- 
plied to  the  payment  of  the  mortgages  and  debts  of  the  es- 
tate; that  all  the  proceedings  were  regular  and  the  sale  fairly 
made;  and  that  neither  of  the  defendants  was  directly  or 
indirectly  interested  in  the  purchase  of  the  lands.  And  upon 
these  findings  the  plaintifPs  complaint  was  dismissed,  and 
the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  D,  II.  Sumner  and 
liyan  <&  Merton^  and  oral  argument  by  T.  E,  Ryan. 

For  the  respondents  there  was  a  brief  by  Ca/mey^  Clasen 
<6  Walshy  and  oral  argument  by  K  D.  Walsh. 

WiNSLow,  J.  In  harmony  with  well-known  common-law 
principles,  our  statute  (Stats.  1898,  sec.  3914)  has  long  pro- 
vided that  an  executor,  administrator,  or  guardian  shall  not 
be  directly  or  indirectly  interested  in  the  purchase  of  any 
real  estate  sold  by  him  in  his  official  capacity,  and  that,  if 
he  be  so  interested,  the  sale  shall  be  void.  The  word  "  void  " 
in  this  section  has  been  construed  to  mean  "  voidable,"  by 
this  court.  Melms  v.  Pahat  B.  Co.  93  Wis.  153.  The  integ- 
rity of  this  statute  has  always  been  jealously  maintained  by 
this  court.  McCruhh  v.  Bray^  36  Wis.  333;'  Ma/rtin  v.  Mar- 
risy  62  Wis.  418;  In  re  Taylor  Orphan  Asylum^  36  Wis.  534. 

The  question  which  was  litigated  in  the  present  case  was 
whether  the  defendant  Mark  Gibson  was  directly  or  indi- 
rectly interested  in  the  sale  of  the  land  to  his  son.  Many  of 
the  facts  are  without  dispute.  The  premises  were  bid  oflf  by 
George,  April  15,  1872,  at  what  seems  a  fair  price,  and  the 
sale  was  confirmed  April  23d.  An  administrators'  deed 
seems  to  have  been  made  out,  dated  April  30th,  but  evidently 
it  was  not  then  executed  or  delivered.  George  went  into 
possession  of  part  of  the  land,  and  one  Christianson  into  pos- 
session of  the  remainder.  The  evidence  is  of  the  vaguest 
character  as  to  any  payments  on  the  land.  The  defendant 
says  that  he  got  money  from  George  every  little  while,  but 
caunot  tell  how  much;  nor  is  it  shown  that  George  had  any- 
thing to  pay  with.  Thus  matters  stood  until  June  4th,  when 
Mark  Gibson  gave  a  mortgage  on  his  own  lands  to  Hastings 
for  $1,000,  and  Hastings  discharged  the  Pearson  Gibson 
mortgage  on  the  lands  in  suit.  The  defendant  does  not 
explain  this  transaction  satisfactorily.  He  does  not  state 
unequivocally  that  he  owed  George  the  money,  but  this  is 
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evidently  the  theory  of  the  defense.  Coming  down  to  Sep- 
tember 2d,  we  find  the  sale  still  uncompleted,  and  the  Mid- 
dle wood  mortgage,  now  amounting  to  $1,900,  still  unpaid; 
and  upon  this  day  we  find  that  George  and  Mark  Gibson 
give  their  notes  to  Middlewood  for  $1,900,  secured  by  a  mort- 
gage on  the  land  in  question,  excej>t  the  east  fifty  acres  thereof; 
and  on  the  same  day  Middlewood  discharges  the  previous 
mortgage,  and  the  administrator's  deed  is  finally  acknowl- 
edged, but  not  placed  on  record  until  September  19,  1872. 
Thus,  it  stands  established  that  the  sale  was  not  finally  com- 
pleted until  as  late  as  September  2d,  and  then  it  was  com- 
pleted by  the  giving  of  the  notes  of  George  and  Mai^h  for 
almost  half  of  the  purchase  price,  secured  by  mortgage  on 
the  west  half  of  the-  land.  On  the  28th  day  of  the  following 
month;  George  deeds  the  east  forty-five  acres  of  the  land  to 
the  defendant.  This  situation  of  affairs  seems  to  us  to  call 
for  the  most  clear  and  convincing  explanation.  Having  ad- 
vanced one  fourth  of  the  purchase  price  in  securities  and 
become  security  for  nearly  one  half  by  his  signature  to  notes, 
he  appears,  within  two  months  after  the  execution  of  the 
deed,  as  the  owner  of  one  half  of  the  land.  These  suspicious 
and  suggestive  circumstances  are  not  satisfactorily  explained. 
We  have  carefully  examined  the  evidence  of  the  defendant, 
and  find  it  vague  and  contradictory,  and  in  some  instances 
absolutely  contradictory  of  the  records.  For  instance,  he 
denied  giving  a  mortgage  to  Hastings  until  after  the  deed 
was  given  to  George  Gibson,  and  could  not  think  how  the 
Hastings  mortgage  was  paid,  and  denied  giving  any  mort- 
gage at  all  to  Hastings  to  take  up  the  Pearson  Gibson  mort- 
gage. His  testimony  as  to  how  George  Gibson  paid  for  the 
property  is  unsatisfactory  to  the  last  degree.  At  one  time 
he  says  that  it  was  paid  in  money,  then  in  mortgages  and 
other  shapes,  but  he  cannot  specify  a  single  payment  that 
George  made  at  any  time. .  Carefully  as  we  have  considered 
the  testimony,  we  think  it  entirely  fails  to  show  that  this 
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administrator  came  into  possession  of  nearly  one  half  of  his 
intestate's  estate  rightfully.  The  inferences  of  direct  or  in- 
direct interest  on  his  part  in  the  transaction  which  begin 
with  the  giving  of  the  Hastings  mortgage,  June  4, 1872,  and 
end  with  the  deed  of  half  the  land  to  him  October  28th  in 
the  same  year,  are  too  strong  and  convincing  to  be  overcome 
by  the  vague  and  contradictory  general  statements  which 
we  find  in  the  testimony.  Thus,  we  find  ourselves  unable 
to  agree  with  the  findings  of  the  circuit  judge  to  the  effect 
that  the  defendant  Mark  was  not  directly  or  indirectly  in- 
terested in  the  sale  of  the  land,  although  we  do  not  think 
that  actual  or  intentional  fraud  on  his  part  was  proven. 

But  a  diflBculty  here  arises  which  bars  the  plaintiff's'  re- 
covery in  ejectment.  The  principle  is  familiar  that  in  eject- 
ment the  plaintiff  must  recover  on  the  strength  of  his  own 
title.  As  has  been  previously  pointed  out  in  this  opinion, 
it  has  been  held  by  this  court  that  an  administrator's  sale 
of  land,  in  which  the  administrator  is  himself  interested,  is 
not  absolutely  void,  but  voidable  only  at  the  election  of  the 
persons  entitled  to  avoid  it.  Melim  v.  Pahst  B.  Co,  93  Wis. 
153.  It  follows  from  this  that  the  defendants  have  legal 
title  to  the  lands  in  suit  until  such  title  is  set  aside  in  some 
proper  action.  Until  such  setting  aside  of  the  sale,  the 
plaintiff  cannot  maintain  the  purely  legal  action  of  eject- 
ment, because,  on  his  own  showing,  the  defendants  still  have 
the  title.  Yeackd  v.  Litc/ijield^  13  Allen,  417.  In  harmony 
with  this  doctrine,  it  has  been  held  in  thia  court  that  where 
the  defendant  has  the  apparent  legal  title  of  record,  and  the 
facts  which  make  that  title  inequitable  or  fraudulent  as  to 
the  plaintiff  are  not  of  record,  an  equitable  action  is  the 
proper  action  in  which  to  obtain  an  adjudication  of  the 
plaintiff's  rights.  Prickett  v.  Muck,  74  Wis.  199;  J^fness  v. 
NexCberg^  71  Wis.  279;  Burrows  v.  RuOedge^  76  Wis.  22.  In 
such  equitable  action,  if  it  should  appear  that  there  was  con- 
structive fraud,  only,  on  the  part  of  the  defendants,  a  court 
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of  equity  can  and  will  fix  terms  upon  TYhich  the  conveyance 
will  be  set  aside.  Cook  v,  Berlin  IF.  M.  Co.  56  Wis.  643,  and 
cases  there  cited;  YeacJcel  v.  Litchfidd^  supra.  Compare 
Hawley  t;.  TcBch^  88  Wis.  213.  We  do  not  see  how  this  can 
be  done  in  an  action  at  law,  even  under  the  betterments 
statute.  We  are  aware  that  in  McCrubh  v,  Bray^  36  Wis. 
333,  a  recovery  in  ejectment  was  sustained  in  an  action 
brought  by  the  heir  against  an  administrator  who  had  pur- 
chased at  his  own  sale;  but  the  point  was  nowhere  raised 
in  the  case,  and  the  statute  had  not  then  been  construed  to 
mean  that  such  a  sale  was  voidable  only,  so  we  do  not  con- 
sider the  question  as  settled  in  that  case. 

It  follows  that,  although  we  disagree  with  the  circuit  judge 
as  to  the  question  of  interest  on  the  part  of  the  administra- 
tor in  the  sale,  still  the  judgment  must  be  affirmed,  because 
the  evidence  shows  that  the  title  to  the  lands  in  question  is 
still  in  the  defendants,  and  must  be  avoided,  if  at  all,  in  an 
action  in  equity. 

By  the  Cowrt — Judgment  affirmed,  without  prejudice  to 
the  right  of  the  plaintiff  to  bring  an  equitable  action  to  avoid 
the  defendants'  title  as  indicated  in  the  opinion. 

Basdeen,  J.)  took  no  part. 


The  State  ex  eel.  Habtung,  Appellant,  vs.  Orrr  of  Mil- 
waukee, Respondent. 

February  tS^-^AprU.  4, 1899. 

Public  nuisance:  Injunction:  Who  may  bring  custion:  Appeal:  Under^ 

taking. 

1.  An  actioA  in  the  cironit  oourt  to  enjoin  the  oontinuanoe  of  a  publio 
nuisanoe  must  be  instituted  by  the  proper  law  oflScer  of  the  state, 
and  that  oourt  has  no  power  to  authorize  a  private  relator  to  act 
pro  Tiac  vice  as  such  officer.  State  ex  rel  Lamb  v.  Cunningham^  8^ 
Wia  90,  distinguished. 
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2,  Such  an  action,  when  instituted  by  a  private  relator  in  the  name  of 
the  state,  is  not  an  action  brought  by  the  state,  and  an  effective 
appeal  therein  cannot  be  taken  by  the  relator  without  the  giving 
of  an  undertaking. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.  Appeal  dis- 
missed. 

The  relator  is  chairman  of  the  board  of  supervisors  of  the 
town  of  TTauwatosa,  and  a  member  of  the  board  of  health 
of  said  town.  Before  bringing  this  action,  he  applied  to  the 
attorney  general,  requesting  him  to  bring  suit  in  the  name 
of  the  state,  in  the  circuit  court  for  Milwaukee  county,  to 
enjoin  the  city  of  Milwaukee  from  depositing  its  garbage  on 
lands  in  the  town  of  Wauwatosa.  The  attorn'^y  general 
denied  the  request,  whereupon  the  relator,  upon  notice  to 
the  attorney  general,  applied  to  the  circuit  court  for  Mil- 
waukee county  for  leave  to  prosecute  this  information  in 
equity  in  the  name  of  the  attorney  general  and  on  behalf 
of  the  state,  which  leave  was  granted.  Thereupon  the  sum- 
mons and  complaint  in  this  action  were  served  upon  the 
city. 

In  the  complaint  the  relator  claims  to  sue  on  behalf  of 
the  state  and  in  the  name  of  the  attorney  general,  and  in- 
formed the  court  that  the  city  of  Milwaukee  was  depositing 
100  loads  of  garbage  per  day  upon  certain  premises  in  the 
town  of  Wauwatosa,  immediately  adjoining  highways,  and 
lea\nng  the  same  there  to  the  depth  of  eight  or  twelve 
inches,  and  that  there  was  emitted  therefrom  stenches  and 
smells  deleterious  to  the  public  health,  and  that  the  same 
was  in  contravention  of  a  valid  ordinance  of  the  town  of 
Wauwatosa;  and  a  perpetual  injunction  was  demanded. 
The  city  appeared  in  the  action,  and  admitted  that  it  was 
depositing  garbage  upon  the  premises  named,  and  alleged 
that  the  same  was  deposited  in  trenches,  and  was  immedi- 
ately covered  over  with  dirt,  and  constituted  no  noisance 
nor  menace  to  the  public  health. 
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The  case  was  tried  by  the  court,  and  a  large  amount  of  tes- 
timony of  citizens  and  experts  was  taken.  The  court  fount! 
that  the  garbage  was  immediately  covered  with  dirt,  and 
created  no  nuisance,  and  was  not  deleterious  to  the  public 
health,  and  denied  the  application  for  an  injunction,  and 
rendered  judgment  against  the  relator  with  costs.  The  re- 
lator gave  notice  of  appeal  from  this  judgment,  but  gave  no 
bond  upon  such  appeal. 

If,  S.  Murphey^  for  the  appellant,  contended,  inter  alia^  that 
it  is  settled  law,  both  in  this  country  and  in  England,  that 
the  attorney  general,  or  a  private  relator,  may  maintain  an 
action  in  the  name  of  the  state  to  enjoin  the  erection  or  con- 
tinuance of  public  nuisances.  State  v.  Carpenter,  68  Wis.  1T2 ; 
2  High,  Inj.  §§  1303, 1304,  1654;  Bell  v.  PUtteviUe,  71  Wis. 
147;  Attorney  General  v.  Railroad  Cos,  35  Wis.  526;  People  v. 
YanderUlt,  26  K  T.  287;  S.  C  28  N.  T.  396;  S,  C  38.  Barb. 
282;  State  ex  rel.  Little  v.  B,  &  S,  E,  R,  Co.  36  Ohio  St.  434; 
People  V,  Miner,  2  Lans.  396;  Attorney  General  v,  Richards, 
2  Anst.  603;  People  ex  rel.  Teschemacher  v.  Bavidson,  30  Cal. 
379;  Attorney  General  v.  Steward,  21  K  J.  Eq.  340;  Attor- 
ney  General  v.  Cohoes  Co.  6  Paige,  133;  Corning  v.  Lowerre, 
6  Johns.  Ch.  439;  2  Story,  Eq.  Jur.  §§  921,  922;  Bams  v. 
New  York,  2  Duer,  663;  S,  C,  14  K  Y.  526;  State  v.  Saline 
Co,  Court,  51  Mo.  350;  State  ex  rd.  Cramer  v,  Hager,  91  Mo. 
452;  Rowe  v.  Granite  B,  Corp.  21  Pick.  344. 

For  the  respondent  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  C.  H.  Hamilton,  of  counsel,  and  oral  argument 
by  Mr,  Ilamilton. 

WmsLow,  J.  This  is  avowedly  an  action  in  equity  to  per- 
petually enjoin  the  continuance  of  an  alleged  public  nuisance. 
The  relator,  Hartung,  does  not  claim  that  he  has  suffered 
any  "private  or  special  injury  peculiar  to  himself,"  but  ex- 
plicitly states  that  the  nuisance  is  a  public  one,  and  that  he 
claims  the  right  to  maintain  this  action  on  behalf  of  the  state, 
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in  the  name  of  the  attorney  general ;  and  the  first  question 
in  the  case  is  whether  such  an  action  can  be  maintained. 

The  remedies  in  equity  by  way  of  injunction  in  case  of  a 
public  nuisance  were  well  understood  at  common  law,  and 
were  twofold,  viz. :  (1)  In  case-  the  threatened  public  nui- 
sance threatened  also  to  invade  private  rights  and  inflict  a 
special  and  peculiar  injury  to  any  person,  such  person  might 
maintain  an  actioQ  in  equity  to  enjoin  its  establishment  or 
continuance;  (2)  in  case  the  nuisance  was  purely  public,  the 
remedy  was  by  bill  or  infof mation  in  equity  on  behalf  of 
the  people,  instituted  by  the  attorney  general  or  other  proper 
law  officer  of  the  state.  Thus,  so  far  as  the  threatened  nui- 
sance was  private  in  its  aspect  it  was  prevented  in  a  purely 
•  private  action ;  and  so  far  as  it  was  public  it  was  prevented 
in  a  purely  public  action.  Wood,  Nuisances  (3d  ed.),  §§  777, 
819.  This  was  entirely  logical,  and  the  doctrine  has  been 
expressly  or  impliedly  approved  by  many  of  the  American 
courts  which  have  had  occasion  to  treat  the  subject.  Attor- 
ney  General  v.  Bailroad  Cos,  35  Wis.  425  (see  pages  533  et 
se^.)\  People  v.  Vanderbilt,  26  N.  T.  287;  People  v.  Equity 
O,  L.  Co.  141  N.  T.  232;  Georgetown  v.  Alexandria  G.  Co. 
12  Pet.  91 ;  District  Attorney  v.  Z.  cfe  B.  R.  Co.  16  Gray,  242 ; 
2  Story,  Eq.  Jur.  §§  922,  923;  Baines  v.  Baker ^  1  Ambl.  158; 
Angell,  Watercourses  (7th  ed.),  §  565 ;  2  High,  Inj.  (3d  ed.), 
§  1554;  Ang.  &  D.  Highways  (3d  ed.),  §  280;  State  v.  Car- 
penter,  68  Wis.  165;  Bunt  v.  Chicago  H.  &  D.  R.  Co.  121 
111.  638;  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  481,  and  cas^ 
cited  in  notes.  We  have  been  referred  to  no  case,  however, 
which  holds  that  this  action  on  behalf  of  the  public  may  be 
maintained  by  a  private  relator  without  the  presence  of  the 
proper  law  officer  of  the  state.  It  is  true  that  the  expression 
is  frequently  used  that  the  information  may  be  filed  either 
by  the  attorney  general  ex  officio^  or  upon  the  relation  of  a 
private  person.  District  Attorney  v.  L.  &  B.  R.  Co.^  sxipra; 
State  ex  rel.  Little  v.  D.  <&  S.  E.  R.  Co.  36  Ohio  St.  434.  But 
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this  does  not  mean  that  a  private  relator  may  prosecute  alone, 
and  without  the  presence  of  the  proper  law  officer  of  the  state. 
It  simply  means  that  a  private  person,  especially  interested 
perhaps,  may  make  the  sworn  relation  upon  which  the  attor- 
ney general  or  other  proper  prosecuting  officer  of  the  state 
founds  his  action. 

It  seems  quite  probable  that  the  trial  court,  in  making 
the  order  allowing  the  action  to  proceed  in  the  name  of  the 
state  upon  the  relation  of  a  citizen,  relied  upon  what  was 
«aid  in  the  case  of  State  ex  rd.  Lamb  v,  Cunningham  (known 
as  the  "  Gerrymander  Case  "),  83  Wis.  90.  Careful  consid- 
eration of  that  case,  however,  demonstrates  its  inapplicabil- 
ity to  the  present  case.  That  case  was  an  action  brought 
in  this  court,  and  clearly  within  its  original  jurisdiction,  be- 
cause it  affected  "  the  sovereignty  of  the  state,  its  franchises 
or  prerogatives,  or  the  liberties  of  its  people."  In  the  BaU- 
road  Cases^  35  Wis.  425,  it  was,  in  substance,  held  that  the 
writ  of  injunction,  as  given  to  this  court  by  the  constitution, 
being  classed  with  manda/mMB^  habeas  corpus^  qybo  warranto^ 
and  certiorari^  was  a  quad  prerogative  writ,  and  that  all  of 
such  writs  were  given  to  the  supreme  court  for  prerogative 
uses  only.  Being  thus  classed  with  m/indamu%  as  a  prerog- 
ative writ  as  given  to  this  court,  and  the  law  being  quite 
well  settled  that  mamdamu%  to  enforce  the  performance  of 
public  duties  may  be  sued  out  by  any  citizen  if  the  attorney 
general  refuses  to  appear  (Merrill,  Mandamus,  §§  229,  230), 
it  was  held  in  the  cscond  Gerrymander  Case  (83  Wis.  90), 
that  this  court  would  entertain  an  information  for  injunc- 
tion to  restrain  a  public  officer  from  enforcing  a  law  which 
interfered  with  the  liberties  of  the  people,  at  the  suit  of  a 
private  relator  acting  in  the  name  of  the  state,  upon  per- 
mission obtained  from  the  court.  But  it  by  no  means  fol- 
lows that  the  same  rule  applies  to  injunctions  sued  out  of 
the  circuit  court.  It  has  been  already  held  in  this  very  mat- 
ter that  such  a  case  a»  this  is  not  one  within  the  original 
Vol.103— 88 
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jurisdiction  of  this  court,  because  it  does  not  affect  either 
"  the  sovereignty  of  the  state,  its  franchises  or  prerogatives, 
or  the  liberties  of  its  people."  In  re  Hartwng^  98  "Wis.  140. 
Hence  it  is  a  case  within  the  jurisdiction  of  the  circuit  court 
or  court  of  general  jurisdiction.  The  circuit  court  is  given 
by  the  constitution  the  same  writs  which  are  given  to  the 
supreme  court;  but,  as  pointed  out  in  the  Rail/road  CaseSy 
they  are  given  to  the  circuit  courts  as  an  appurtenance  to 
their  general  jurisdiction,  and  the  writ  of  injunction,  as 
given  to  the  circuit  court,  is  not  a  prerogative  or  jurisdic- 
tional writ,  but  is  the  order  of  a  court  of  equity,  made  in 
the  progress  of  a  suit,  and  is  taken  by  the  circuit  court  sim- 
ply with  the  powers  and  uses  of  the  English  court  of  chan- 
cery. Therefore  it  seems  clear  that  the  rule  adopted  in  this 
court  with  reference  to  the  quad  prerogative  writ  of  injunc- 
tion as  given  to  this  court  has  no  .necessary  application  to 
'  the  purely  eqr.itable  writ  of  injunction  possessed  by  the  cir- 
cuit courts,  to  be  used  according  to  the  powers  and  uses  of 
the  court  of  chancery.  Nor  do  we  deem  it  in  any  view  de- 
sirable to  extend  the  rule  to  such  cases.  Hence  it  follows 
that  this  action  was  never  in  fact  an  action  on  behalf  of  the 
state,  because  the  state  has  never  been  represented  by  its 
proper  law  officer,  and  the  court  has  no  power  to  authorize 
a  private  relator  to  act^^  hac  vice  as  such  officer. 

It  has  not  been  necessary  to  discuss  or  decide  in  this  opin- 
ion whether  the  attorney  general  or  the  district  attorney  is 
the  proper  officer  to  file  such  an  information  as  is  now  be- 
fore us,  in  the  circuit  court.  The  constitution  provides  that 
the  powers  and  duties  of  the  attorney  general  shall  be  pre- 
scribed by  law.  Const,  art.  VI,  sec.  3.  His  general  duties 
are  laid  down  in  sec.  163,  Stats.  1898.  It  is  made  his  duty 
to  appear  and  prosecute  and  defend  all  actions  and  proceed- 
ings, civil  or  criminal,  in  the  supreme  court,  in  which  the 
state  shall  be  interested  or  a  party,  and  all  such  civil  cases 
as  may  be  sent  or  remanded  by  that  court  to  any  circuit 
court,  and  to  appear  for  the  state  in  any  court  in  any  cause 
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OP  matter,  civil  or  criminal,  in  which  the  state  or  the  people 
may  be  interested,  whenever  requested  by  the  governor  or 
either  branch  of  the  legislature.  He  is  also  required  to  per- 
form an  other  duties  imposed  on  him  by  law.  Sec.  3236, 
Stats:  1898,  gives  the  attorney  general  power  to  commence 
an  action  in  the  name  of  the  state  in  any  circuit  court  against 
a  corporation,  and  obtain  an  injunction  restraining  the  cor- 
poration from  assuming  or  exercising  any  franchise,  liberty, 
or  privilege,  or  transacting  any  business,  not  authorized  by 
its  charter.  By  sec.  Y52,  Stats.  1898,  the  district  attorney 
is  required  to  prosecute  or  defend  all  actions,  applications, 
or  motions,  civil  or  criminal,  in  the  circuit  court  of  his  county, 
in  which  the  state  or  county  is  interested  or  a  party.  Whether 
in  the  present  case  the  attorney  general  or  the  district  at- 
torney was  the  proper  public  oflBcer  to  file  and  prosecute  the 
information  is  an  interesting  question,  but  it  was  not  argued, 
and,  as  it  is  not  necessary  to  the  decision  of  the  case,  we  re- 
frain from  expressing  an  opinion  upon  it. 

The  view  taken  of  the  case  makes  it  necessary  to  dismiss 
the  appeal.  As  it  was  not  an  action  brought  by  the  state, 
but  by  a  private  party,  an  effective  appeal  could  not  be 
taken  without  the  giving  of  an  undertaking.  None  was 
given  in  this  case.    Stats.  1898,  sees.  3049-3052. 

By  the  Court. —  Appeal  dismissed. 


SomjG,  by  guardian  ad  litem^  Appellant,  vs.  The  Chicago, 
Milwaukee  &  St.  Paul  Eailway  Oompaiit,  Eespondent. 

February  £7 -—April  ^  1899. 

BaUroada:  Injury  to  hay  trespassing  on  track:  Contributory  negligence: 
Qross  negligence:  Court  and  jury:  License  to  use  track  as  foot-way. 

1.  Plaintiff,  a  bright^  inteUigent  boy  ten  yeais  of  age.  had,  with  two 
other  boys,  been  running  westward  along  a  railroad  track  at  a 
place  where  it  was  unlawful  for  them  to  be.    Just  before  reaching 
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a  street  he  attempted  to  cross  the  track  and  was  struck  by  a  loco- 
motive coming  from  the  east  at  an  unlawful  speed,  the  bell  on 
which  had  not  been  rung,  though  its  whistle  was  sounded  imme- 
diately prior  to  the  accident.  The  boy  knew  that  it  was  danger- 
ous to  walk  along  or  get  upon  the  track,  and  had  been  cautioned 
by  his  parents  not  to  go  around  traina  He  testified  that  although 
he  knew  the  train  came  along  about  that  time  he  had  not  thought 
of  it  until  just  before  he  was  struck.  It  appeared  that  from  the 
street  a  man  could  be  seen  on  the  track  nearly  1,100  feet  to  the 
east;  but  there  was  no  evidence  that  either  of  the  boys  was  act- 
ually on  the  track  after  the  train  approached  where  they  could  be 
seen  from  the  engine,  or  that  the  engineer  or  fireman  saw  any  of 
them,  or  that  their  clothing  was  such  as  naturally  to  attract  at- 
tention. In  an  action  for  the  injuries  sustained.  Tield,  that  a  non- 
suit was  properly  granted.  Dodqe  and  Wikslow,  JJ^  dissent, 
being  of  the  opinion  that  the  question  whether  defendant's  serv- 
ants were  guilty  of  gross  negligence  should  have  been  submitted 
to  the  jury. 
2,  The  fact  that  a  railroad  track;  at  a  place  where  it  was  protected  by 
fences  and  cattle-guards  and  where  it  was  unlawful,  under  sea 
1811,  H.  S.  1878,  for  persons  to  walk,  was  frequently  used  by  pedes- 
trians does  not  show  that  such  use  was  licensed  by  the  company, 
in  the  absence  of  evidence  that  it  acquiesced  in  or  invited  the 


Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  JSaton  <&  Weed  and 
Sen/ry  Fitzgilhon^  and  oral  argument  by  H.  L  Weed  and 
Jtr.  H.  Eaton.  They  contended,  mter  cHia^  that  the  plaintiff 
by  reason  of  his  age  could  not,  as  a  matter  of  law,  be  held 
guilty  of  contributory  negligence.  Ewen  -y.  C.  &  N.  W,  R, 
Co.  38  Wis.  613;  Townley  v.  C,  M.  cfe  St.  P.  R.  Co.  53  Wis. 
626;  Hemmingway  v.  61,  M.  &  St.  P.  R.  Co.  72  Wis.  42; 
Wlwlen  v.  C.  cfe  N.  W.  R.  Co.  Y5  Wis.  654;  Swift  v.  S.  L  R. 
T.  R.  Co.  123  K  T.  645;  Bottoms  t;.  S.  cfe  R.  R.  Co.  25  L.  R 
A.  784,  and  cases  in  notes;  Johnson  v.  C.  <&  Jf.  W.  R.  Co.  56 
Wis.  274,  279;  S.  C  49  Wis.  529,  531;  JSeddlee  v.  C.  <&  N. 
W.  R.  Co.  74  Wis.  239;  MoVoy  v.  Oakes,  91  Wis.  214;  Car- 
mer  v.  C,  St.  P.,  M.  cfe  0.  R.  Co.  95  Wis.  513;  Mowr&y  v. 
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Cmtral  Oily  Ry.  51  N.  T.  666;  Byrne  v.  iT.  T.  C.  &  H,  R. 
R.  Co.  83  N.  T.  620;  Dowlimg  v.  N.  T.  G.  &  E.  R,  R.  Co. 
90  N.  T.  670 ;  Hepfd  v.  St.  P.,  M.dkM.R.  Co.  49  Minn.  263 ; 
Henderson  v.  St.  P.  &  D.  R.  Co.  52  Minn.  479.  Even  though 
the  plaintiff  had  been  upon  the  right  of  way  instead  of  the 
street,  the  defendant's  servants  were  bound  to  exercise  rea- 
sonable care  for  his  safety,  and  in  neglecting  to  do  so  were 
guilty  of  gross  and  culpable  negligence.  Valin  v.  M.  (&  JS^. 
R.  Co.  82  Wis.  1;  Woodward  v.  West  Side  St.  R.  Co.  71  Wis. 
625;  WhdUn  v.  C.  (&  N.  W.  R.  Co.  75  Wis.  654.  It  is  gross 
negligence  to  run  trains  at  a  rate  of  speed  prohibited  by 
law.  It  is  a  question  for  a  jury  whether  children  were  guilty 
of  contributory  negligence  in  running  in  front  of  a  train. 
Chicago  cfe  A.  R.  Co.  v.  Becker,  84  lU.  483;  AUm  v.  A.  C.  R. 
Co.  106  Iowa,  602. 

For  the  respondent  there  was  a  brief  by  Barbers  &  Beg- 
linger,  attorneys,  and  ^.  H.  Field,  of  counsel,  and  oral  argu- 
ment by  Burton  Hamson. 

Cassodat,  0.  J.  This  is  an  action  for  personal  injuries 
sustained  by  the  plaintiff,  a  boy  of  ten  years  of  age,  having 
his  foot  cut  off  by  being  struck  by  a  passenger  train  of  the 
defendant  while  he  was  on  the  track.  May  29, 1897,  between 
10  and  11  o'clock  in  the  forenoon.  Issue  being  joined  and 
trial  had,  the  court,  at  the  close  of  the  testimony,  granted  a 
nonsuit,  and  from  the  judgment  entered  thereon  the  plaint- 
iff brings  this  appeal. 

The  facts  revealed  upon  the  trial  are  to  the  effect  that  the 
defendant's  railway  ran  from  Menasha  in  an  easterly  direc- 
tion to  Hilbert  Junction;  that  it  crossed  Konemac  street, 
which  ran  north  and  south  at  right  angles  with  the  railway 
track;  that  that  was  the  first  street  in  Menasha  crossed  by 
the  railway  track  coming  from  the  east;  that  some  200  feet 
east  of  that  crossing  the  track  gradually  began  to  curve 
towards  the  north,  and  continued  to  so  curve  for  a  distance 
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of  400  or  500  feet,  after  which  it  ran  eastward  in  a  straight 
line  at  an  angle  of  fifteen  or  twenty  d^rees  from  uhe  line 
of  the  track  at  the  street  crossing  projected;  that  the  de- 
fendant's right  of  way  was  100  feet  wide,  and  fenced  on  both 
sides;  that  there  were  cattle-guards  on  each  side  of  the 
street,  connected  by  wing  fences  on  each  side  of  the  right  of 
way;  that  there  were  no  sidewalks  on  either  side  of  that 
street;  that  there  was  a  plank  crossing  near  the  middle  of 
the  street;  that  the  defendant's  depot  was  several  blocks 
west  of  that  street;  that  the  one-mile  station  was  nearly 
1,900  feet  easterly  from  the  crossing;  that  within  that  dis- 
tance were  two  whistling  posts, —  one  about  1,150  feet  east- 
erly of  the  street,  and  the  other  a  little  over  200  feet  easterly 
of  the  street;  that  the  plaintiff  lived  with  his  parents  four 
or  five  blocks  south  and  west  of  the  crossing,  and  had  lived 
in  Menasha  from  early  childhood ;  that  on  the  morning  in 
question  he  left  his  home  to  go  to  the  beach,  about  a  mile 
east  of  the  crossing,  to  get  a  pail  of  sand  for  his  mother's 
birds ;  that  two  other  boys  —  Eudolph  Mayer,  about  the  same 
age,  and  John  Dryjewski,  who  was  about  a  year  older  — 
went  with  him;  that  when  they  got  to  Konemac  street  they 
went  down  that  street  to  the  railway  track,  and  then  crossed 
over  the  cattle  guards,  and  followed  the  railway  track  east- 
erly for  about  a  mile;  that  they  fished,  and  ho  got  his  pail 
of  sand;  that  they  then  started  back  home  along  the  track; 
that  when  they  got  between  the  two  whistling  posts,  and 
about  by  the  curve  mentioned,  they  thought  of  the  ball  game, 
and  began  to  run;  that  the  plaintiff  ran  ahead  upon  the  ties 
on  the  north  side  of  the  track;  that  Eudolph  ran  upon  the 
south  side  of  the  track;  that  John  ran  in  the  middle;  that 
they  ran  nearly  to  Konemac  street;  that  as  they  neared  the 
street,  and  just  as  the  plaintiff  started  to  cross  the  cattle- 
guard,  he  looked  around  and  saw  Eudolph  behind  him  on 
the  north  side  of  the  track,  and  John  still  further  back,  but 
was  off  the  ties,  and  running  on  the  side  of  the  track;  that 
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he  saw  no  train,  and  heard  no  whistle  or  bell;  that  in  cross- 
ing the  cattle-guard  he  stepped  from  one  of  the  peaks  to 
the  otb.er;  that  as  soon  as  he  got  across  the  cattle-guard  he 
started  from  the  north  side  of  the  track  to  go  to  the  south 
side  of  the  track;  that  he  so  started  to  cross  the  track  near 
the  old  cattle-guard ;  that  just  as  he  got  in  the  middle  of  the 
main  track,  between  the  rails,  Eudolph  said  the  train  was 
coming,  and  that,  as  the  plaintiflf  was  going  to  jump  over 
the  iron,  his  foot  got  caught  under  the  rail,  three  or  four 
feet  from  the  cattle-guard,  and  he  was  struck  by  the  train 
coming  from  the  east;  that  he  had  two  fish  poles  in  his  hand, 
one  twenty  feet  long  and  the  other  shorter;  that  if  he  had 
not  stumbled  and  fallen  he  would  have  gotten  oflf  the  track 
before  he  was  struck;  that  that  was  the  time  he  lost  his  foot; 
that  up  to  that  time  he  had  not  thought  about  the  train ; 
that  he  knew  the  train  came  along  about  that  time;  that  it 
was  a  nice,  quiet  day  in  the  latter  part  of  May,  and  that 
there  was  no  noise  by  the  wind  or  anything;  that  his  father 
and  mother  had  for  years  cautioned  him  not  to  go  around 
trains,  because  he  would  be  hurt;  that  he  knew  there  was 
danger  of  being  run  over  in  getting  on  the  railway  track; 
that  his  parents  did  not  know  that  he  was  going  upon  the 
railway  track  at  the  time  ;n  question ;  that  he  knew  it  was 
dangerous  to  walk  on  the  track  or  the  ends  of  the  ties;  that 
he  knew  the  track  was  fenced  in  to  keep  people  and  animals 
out;  that  he  had  been  to  school  ever  since  he  was  five  years 
old;  that  he  was  in  the  sixth  grade,  and  was  studying  Ger- 
man and  arithmetic  —  fractions;  that  he  had  known  for  a 
good  many  years  that  if  he  was  on  the  track,  and  a  train 
came  along,  he  was  liable  to  get  hurt,  and,  if  he  had  seen  or 
heard  the  train,  he  should  have  gotten  off  the  track;  that 
Eudolph  testified  to  the  effect  that  he  heard  three  short 
whistles,  and  jumped  off  the  track,  and  said,  "Look  out, 
Willie  !  "  and  the  train  struck  him ;  that  John  testified  to  the 
-effect  that  he  heard  some  noise,  and  turned  around,  and  saw 
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the  train  coming,  and  jumped  oflf  the  track,  and  was  going 
to  holler,  when  he  saw  the  plaintiff,  who  was  in  the  act  of 
crossing  from  the  north  to  the  south  side  of  the  track,  thrown 
in  the  air;  that  the  train  started  from  Hilbert  Junction  on 
that  day  at  10: 15  a.  m.,  and  was  due  at  Menasha  at  10: 4T 
a.  m.,  and  was  on  time;  that  when  the  leaves  were  on  the 
trees  in  the  latter  part  of  May  a  man  could  be  seen  from  the 
center  of  Konemac  street  crossing  on  the  track  east  at  a  dis- 
tance of  1,092  feet,  or  about  sixty-six  rods;  that  the  train  at 
the  time  of  the  injury  was  running  at  the  rite  of  thirty-five 
to  forty  miles  per  hour;  that  it  did  not  stop  until  it  was  1,323 
feet  past  Konemac  street;  that  three  sharp  whistles  were 
sounded  immediately  prior  to  the  accident;  that  the  bell  was 
not  rung;  that  two  witnesses  on  the  part  of  the  plaintiff  tes- 
tified that  just  prior  to  the  three  sharp  whistles  there  was 
one  long  whistle;  that  a  train  equipped  as  that  was,  and  run- 
ning fifteen  miles  an  hour,  could  be  stopped  in  a  distance 
of  100  feet,  and  running  forty-five  miles  an  hour  could  be 
stopped  in  a  distance  of  1,000  feet.  Such  is  an  outline  of 
the  evidence  on  which  the  nonsuit  was  granted. 

No  evidence  was  offered  on  behalf  of  the  defendant.  The 
accident  occurred  within  the  limits  of  Menasha,  and  hence 
the  train  was,  at  the  time,  running  at  an  unlawful  rate  of 
speed.  Stats.  1898,  sec.  1809^^.  The  statute  also  required 
the  bell  to  be  rung  before  and  while  crossing  that  street. 
Sec.  1809,  E.  S.  1878.  But  these  statutes  do  not  make  the 
railway  company  absolutely  liable  for  injuries  to  persons 
caused  by  trains  running  at  an  excessive  rate  of  speed. 
Schneider  v.  C,  M,  <&  St.  P.  E.  Co.  99  Wis.  378.  On  the 
contrary,  such  liability  may  be  defeated  by  contributory 
negligence  on  the  part  of  the  person  injured.  Id.  The  por- 
tion of  the  track  east  of  the  street  appears  to  have  been 
protected  by  fences  and  cattle-guards,  as  required  by  the 
statute.  R.  S.  1878,  sec.  1810.  The  statute  made  it  unlaw- 
ful '-for  any  person,  other  than  those  connected  with  or 
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employed  upon  the  railroad,  to  walk  along  the  track  "  east 
of  that  street.  Sec.  1811,  E.  S.  1878.  The  plaintiff  and  his 
two  companions  were  walking  along  the  track  in  violation 
of  that  statute.  True,  there  is  testimony  tending  to  prove 
that  during  the  fall  and  summer  before  the  accident  people 
went  up  and  came  <lown  and  out  upon  that  track  almost 
every  day ;  but  there  is  nothing  in  the  testimony  indicating 
that  the  defendant  acquiesced  in,  much  less  invited,  such 
trespass.  It  is  unlike  the^  habitual  use  by  pedestrians  of 
particular  paths,  walks,  an^drives  at  railway  stations  and  on 
depot  grounds  and  yards  which  are  unfenced  and  open  to 
the  public,  and  where  they  may  be  readily  observed  by 
agents  of  the  company.  Anderson  v,  CI,  St.  P.,  M.  &  0.  E, 
Co.  87  Wis.  195,  205.  In  that  case  the  plaintiff's  intestate 
was  killed  while  walking  upon  a  bridge,  constituting  a  part 
of  the  main  track,  at  a  considerable  distance  from  the  depot 
grounds,  and  it  was  held  that  the  statute  was  applicable; 
that  no  license  to  use  the  trestle  as  a  footway  could  be  im- 
plied from  its  customary  use  by  pedestrians  for  that  purpose, 
especially  as  it  was  so  built  as  to  repel,  rather  than  invite, 
foot  travelers  over  it.  Here  the  fences  and  cattle-guards 
were  perpetual  warnings  against  the  use  of  such  track  by 
pedestrians.  The  same  distinction  has  been  maintained  in 
later  cases.  Mason  v.  C,  St.  P.,  M.  dk  0.  li.  Co.  89  Wis. 
156, 157;  Carmer  v.  C,  St.  P.,  M.  &  0.  E.  Co.  95  Wis.  517. 
The  same  distinction  has  been  maintained  in  other  juris- 
dictions. Thus,  in  a  recent  case  in  Oregon  it  was  held  that : 
"The  mere  fact  that  persons  have  frequently  trespassed 
upon  a  railroad  track,  and  that  the  company  has  resorted  to 
no  means  to  stop  such  trespassers,  does  not  amount  to  a  per- 
mission or  license  to  use  the  track  as  a  foot-path.  A  railroad 
company  owes  to  a  trespasser  upon  its  track  no  legal  duty 
to  keep  a  lookout  or  guard  him  against  danger.  The  find- 
ing of  the  body  of  a  child  on  a  railroad  track,  where  it  had 
been  struck  by  a  train,  raises  no  presumption  of  negligence 
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on  the  part  of  the  company,  although  the  track  was  straight 
and  clear,  where  there  is  nqthing  to  show  the  circumstances 
of  the  accident,  or  how  long  the  child  had  been  on  the  track 
when  struck."  Wa/rd  v.  S.  P.  Co,  23  L.  R.  A.  T16.  Numer- 
ous  cases  are  there  cited  from  diflferent  states  in  support  of 
such  ruling.  To  the  same  effect  is  a  recent  case  in  Georgia, 
where  the  boy  killed  was  eleven  years  of  age.  AUanta  dk 
C.  A.  L.  R.  Co.  V.  CraviUy  26  L.  E.  A.  553.  So  it  has  re- 
cently been  held  by  the  circuit  court  of  appeals  for  this  cir- 
cuit, in  an  opinion  written  by  Judge  Seaman,  sitting  with 
Judges  Woods  and  Showaltee,  that:  "A  railroad  company 
is  not  bound  to  any  act  or  service  in  anticipation  of  tres- 
passers on  its  track,  nor  is  the  engineer  obliged  to  look  out 
for  them;  and  a  trespasser  venturing  upon  the  track  for 
purposes  of  his  own  assumes  all  risk  of  conditions  which 
may  be  found  there,  including  the  operation  of  engines  and 
cars."    Sheehan  v.  St.  P.  <&  D.  R.  Co.  76  Fed.  Rep.  201. 

It  is  apparent  from  the  testimony  in  this  case  that  the 
plaintiff  was  a  very  bright,  intelligent  boy,  who  admits  that 
he  knew  when  he  went  upon  the  track  that  he  was  not  only 
disobeying  the  repeated  injunctions  of  his  parents,  but  that 
it  was  dangerous  and  wrong  for  him  to  be  there.  The  alle- 
gation that  he  was  lawfully  traveling  over  and  along  the 
street  when  injured  is  expressly  negatived  by  his  own  testi- 
mony. The  cattle-guards  were  outside  of  the  street,  and 
confessedly  he  had  not  gotten  into  the  street;  much  less  was 
he  a  traveler  upon  the  street.  The  complaint  alleges  that 
the  plaintiff  was  injured  "through  the  gross  carelessness, 
negligence,  and  want  of  ordinary  care  and  prudence  of  the 
defendant,  its  officers,  agents,  and  employees,  in  carelessly 
and  negligently  and  recklessly  running  and  propelling  the 
engine  of  the  defendant  attached  to  said  passenger  coaches, 
as  aforesaid,  through  and  over  the  street "  in  question,  with- 
out giving  any  warning.  The  only  evidence  of  gross  careless- 
ness and  negligence,  or  of  recklessly  running  and  propelling 
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the  engine  over  the  street  without  warning,  is  the  excessive 
rate  of  speed  and  the  failure  to  ring  the  bell.  There  is  no 
evidence  that  either  of  the  boys  was  actually  on  the  track 
after  the  train  approached  where  they  might  have  been  seen 
by  the  engineer  or  fireman.  True,  they  were  running  by 
the  side  of  the  track,  but  there  is  no  evidence  that  the  engi- 
neer or  fireman  saw  any  of  them,  nor  that  their  clothing 
was  such  as  naturally  to  attract  attention.  Gross  negligence 
or  carelessness  is  such  a  degree  of  rashness  or  wantonness  as 
evinces  a  total  disregard  for  the  safety  of  persons  or  prop- 
erty, and  is  but  little  less  than  intentional  wrong.  Lochwood 
V.  Belle  City  St.  li.  Co.  92  Wis.  108-112,  and  cases  there 
cited;  SchiUing  v.  (7.,  M.  dk  St.  P.  R.  Co.  YL  Wis.  255.  It 
is  such  a  degree  of  recklessness  or  wantonness  as  would  con- 
stitute some  of  the  lower  degrees  of  manslaughter  in  case 
death  should  result.  Stats.  1898,  sees.  4355-4363.  Upon  the 
evidence  in  the  record  no  court,  it  is  believed,  would  be  justi- 
fied in  submitting  to  the  jury  the  question  whether  the 
engineer  or  fireman  was  guilty  of  manslaughter,  merely  be- 
cause they  failed  to  see  these  boys  by  the  side  of  the  track, 
where  they  had  no  legal  right  to  be,  and  hence  where  they 
were  not  expected  to  be.    We  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Dodge,  J.  I  find  myself  unable  to  concur  in  the  decision 
of  the  court  in  this  case,  or  in  a  rule  of  law  which  exempts 
railroad  companies  so  entirely  from  any  duty  to  guard  against 
injury  to  children  in  the  operation  of  their  dangerous  appa- 
ratus. When  three  little  boys  are  seen  running  along  a  rail- 
road track  a  thousand  feet  ahead  of  an  engine,  it  seems  to 
me  gross  negligence  for  the  engineer  to  drive  his  train  at  an 
excessive  and  unlawful  rate  of  speed  upon  them,  without 
signal  and  without  check.  It  evinces  to  my  mind  that  reck- 
lessness and  wantonness  which  constitutes  that  degree  of 
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negligence,  whether  or  not  there  be  intent  or  wilful  purpose 
to  injure.  If  it  be  urged  that  from  the  fact  that  the  boys 
were  running  the  engineer  might  infer  that  they  knew  of 
the  approach  of  the  train,  it  must  have  been  obvious  to  him, 
from  the  slightest  knowledge  of  boyish  instincts  and  tenden- 
cies, that  they  were  running  to  reach  the  street  before  the 
train  overtook  them,  and  he  should  have  realized  that  they 
might  not  be  able  to  accomplish  that  purpose.  A  very  slight 
checking  of  the  unlawful  speed  of  this  train  would  have 
saved  them  from  the  needless  peril.  If,  however,  he  did  not 
draw  the  inference  that  they  knew  of  the  approach  of  the 
train,  then  nothing  could  be  more  heedless  and  wanton  than 
to  allow  them,  without  signal,  to  remain  in  ignorance  while 
this  peril  was  rushing  upon  them.  I  have  assumed  that  the 
children  were  seen  by  the  engineer,  for  they  were  in  plain 
sight  from  the  curve  in  the  track,  1,092  feet  away;  and  the 
known  custom  of  close  observation  of  the  track  ahead,  sup- 
plemented by  the  absence  of  any  denial  from  engineer  or 
fireman,  who  could  refute  the  fact  if  not  true,  would  cer- 
tainly support  a  verdict  to  that  effect. 

As  no  statements  of  mine  can  serve  as  a  guide  to  the  pro- 
fession, I  shall  not  incumber  the  reports  with  any  extended 
discussion  or  citation  of  authorities.  In  Stucke  v.  M.  <&  M, 
li,  Co.  9  Wis.  212,  the  company  was  declared  to  be  rendered 
liable  by  "wanton  or  needless  damage,"  or  "where  the  facts 
show  such  a  degree  of  rashness  or  wantonness  on  the  part 
of  the  servants  of  the  company  as  evinces  a  total  want  of 
care  for  the  safety  of  the  cattle; "  and  it  was  held  necessary 
to  submit  to  the  jury  the  question  of  gross  negligence  where 
the  engineer  drove  his  train  u|)on  cattle  in  plain  "sight,  with- 
out either  checking  speed  or  sounding  the  whistle.  That 
authority,  I  think,  has  never  been  questioned,  and,  such 
being  the  rule  of  this  court  as  to  the  duty  due  to  cattle  tres- 
passing upon  the  track,  I  am  unwilling  to  relax  it  in  case  of 
children.    I  think  the  question  whether  defendant's  servants 
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were  guilty  of  gross  negligence  causing  plaintiJff's  injury 
should  have  been  submitted  to  the  jury. 

WiNSLow,  J.    I  concur  in  the  foregoing  opinion  of  Mr. 
Justice  Dodge. 


Oalteaux,  Assignee,  Bespondent,  vs.  Mitelleb,  Appellant. 

March  U— April  4, 1899. 

(1, 8)  Corporations:  Power  to  purchase  their  ovm  stock:  Authority  of 
officers:  Contracts,  (3, 4)  Practice:  Plea  of  another  action  pend- 
ing: Judgment  without  verdict 

"L  A  corporation,  not  prohibited  by  its  charter,  may  purchase  its  own 
capital  stock,  yet  such  power  cannot  be  exercised  by  an  officer  of 
the  corporation  without  special  authorization  in  that  regard  by  its 
board  of  directors. 

%  A  plea  of  the  pendency  of  an  action  previously  commenced  to  en- 
force the  same  cause  of  action,  is  not  good  unless  it  shows  that 
the  parties  thereto  are  identical  with  those  in  the  second  action, 
or  that  such  as  are  not  identical  are  in  privity  with  the  former  par- 
ties 

^  If  a  secretary  and  business  manager  of  a  corporation,  having  no  au- 
thority other  than  that  ordinarily  incident  to  such  a  position,  sell 
and  deliver  to  another  property  of  the  corporation,  agreeing  to  ac- 
cept in  its  behalf  some  of  its  capital  stock  in  payment  therefor,  and 
such  other  disable  himself  from  returning  such  property  by  trans- 
ferring title  thereof  to  a  third  person,  the  corporation  may,  at  its 
election,  hold  such  other  liable  on  an  implied  promise  to  pay  for 
such  property  at  the  sale  price. 

4,  Where  one  party  to  an  action  is,  on  the  evidence,  entitled  to  judg- 
ment as  a  matter  of  law,  the  taking  of  a  verdict  in  his  favor  is 
an  immaterial  formality;  hence  if,  in  such  circumstances,  the  case 
be  submitted  to  a  jury  who  fail  to  agree,  the  court  may  then  dis- 
charge them  and  order  judgment  in  accordance  with  the  facts. 
[Syllabus  by  Marshat.t^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  N.  S.  Gilson,  Circuit  Judge.    Affii^med. 
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The  complaint  was  for  the  recovery  of  $498  with  legal  in- 
terest from  October  19, 1895,  alleged  to  be  due  from  defend- 
ant Anton  V.  Mueller  for  three  altars,  a  communion  rail,  and 
crucifix,  said  to  have  been  sold  him  by  pkintiflTs  assignor, 
a  manufacturing  corporation  called  the  St.  Francis  Art  In- 
stitute. The  St.  Mary's  Congregation  of  Eandom  Lake  was 
joined  as  defendant,  but  no  cause  of  action  was  stated,  or 
evidence  produced  to  establish  any  cause  of  action  as  to  it. 
Defendant  MueUev  answered,  admitting  purchase  of  the  ar- 
ticles mentioned  in  the  complaint,  but  alleging  that  it  was 
made  through  H.  T.  Stemper  as  secretary  and  business  man- 
ager of  the  St.  Francis  Art  Institute,  that  it  was  agreed  de- 
fendant should  give  therefor  five  shares  of  the  capital  stock 
of  the  institute  company,  and  that  the  articles  were  deliv- 
ered pursuant  to  such  agreement  and  the  stock  duly  tendered 
to  plaintiff.  There  were  further  allegations  showing  the 
tender  pleaded  to  have  been  kept  good  down  to  the  time  of 
the  trial.  The  pendency  of  a  former  action  against  the  St. 
Mary's  Congregation  was  also  pleaded  in  abatement  On 
the  trial  the  court  ruled  that  the  defense  in  abatement  was 
insufficient,  and  due  exception  was  taken  to  such  ruling. 

The  evidence  showed  that  before  the  action  was  com- 
menced MuelleT  transferred  the  property  purchased  of  plaint- 
iff's assignor  to  the  St.  Mary's  Congregation  and  thereby 
disabled  himself  from  returning  the  same.  There  was  no 
dispute  as  to  the  amount  due  plaintiff,  if  anything  was  due, 
and  no  evidence  that  Stemper  possessed  any  authority,  as 
business  manager  of  the  Art  Institute,  other  than  that  which 
ordinarily  pertains  to  the  position  of  secretary  and  business 
manager  of  a  corporation.  There  was  some  evidence  tend- 
ing to  show  that  the  agreed  consideration  for  the  articles 
purchased  was  capital  stock  in  the  Art  Institute  as  alleged 
in  the  answer. 

At  the  close  of  the  evidence  plaintiff's  counsel  moved  the 
court  for  the  direction  of  a  verdict  for  $498  with  interest. 
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That  motion  was  denied  with  the  understanding  that  the 
question  of  law  presented  should  be  considered  later  and 
that  in  the  mean  time  some  questions  of  fact  should  be 
passed  upon  by  the  jury.  Such  questions  were  thereupon 
submitted  and  the  jury  were  instructed  in  regard  to  them. 
The  jury,  having  failed  to  agree,  were  discharged,  and  the 
court  then  granted  plaintiff's  motion  for  judgment.  Judg- 
ment was  thereupon  entered,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  OUlen,  cfe  IlugheSy 
and  oral  argument  by  Simon  OiUen.  To  the  point  that  the 
corporation  was  bound  by  the  contract  made  by  its  secretary 
and  business  manager,  they  cited  4  Am.  &  Eng.  Ency.  of 
Law,  242,  245;  Madison,.  W.  <k  M.  P.  E.  Co.  v.  Wafertown 
i&  P.  P.  R.  Co.  6  Wis.  173;  Clarh  v.  Farrington,  11  Wis. 
306-^22;  I^oHh  Hudson  M.  B.  &  L.  Asso.  v.  Fvrst  Nat. 
Bank,  79  Wis.  31;  Germantown  F.  M.  Ins.  Co.  v.  Dhein,  t?j 
Wis.  420;  Winterjldd  v.  Cream  City  B.  Co.  90  Wis.  239; 
McElrmf  v.  Minnesota  P.  E.  Co.  96  Wis.  317;  Senour  Mfg. 
Co.  V.  Cla/rTce,  96  Wis.  469 ;  Ford  v.  HiU,  92  Wis.  188 ;  2  Kent, 
Comm.  291. 

For  the  respondent  there  was  a  brief  by  LaBovle  dk  Hunty 
and  oral  argument  by  F.  8.  Hunt. 

Marshall,  J.  If  Stetnper,  the  secretary  and  business  man- 
ager of  the  St.*  Francis  Art  Institute,  had  no  authority  to 
trade  its  property  for  capital  stock  in  the  corporation,  then, 
under  the  circumstances  disclosed  by  the  evidence^  plaintiff 
was  entitled  to  recover  unless  the  ruling  of  the  trial  court 
was  wrong  as  to  the  sufl5ciency  of  the  matter  pleaded  in 
abatement. 

It  stands  admitted  that  appellant,  Mueller ,  purchased  the 
property  mentioned  in  the  complaint  at  the  price  alleged, 
and  that  he  disabled  himself  from  returning  the  same.  There- 
fore, obviously,  he  was  liable  on  an  implied  promise  to  pay 
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for  the  property  at  plaintiff's  election  to  proceed  that  way, 
if  there  was  no  agreement  binding  on  plaintiff's  assignor  to 
receive  corporate  stock  in  payment  for  the  property. 

The  matter  in  abatement  was  manifestly  insufficient,  as  it 
did  not  show  the  pendency  of  a  former  suit  to  recover  the 
samQ  indebtednsss  of  appellant,  but  of  a  third  party,  the  St. 
Mary's  Congregation  of  Kandom  Lake.  A  plea  of  the  pend- 
ency of  a  former  action  is  fatally  defective  unless  it  shows 
an  identity  of  parties  or  privies  in  the  two  actions.  Wood 
V.  Lake,  13  Wis.  84. 

The  question  of  whether  ^  corporation,  unless  precluded 
by  its  charter,  may,  acting  in  good  faith,  purchase  and  take 
title  to  its  own  capital  stock,  which  is  discussed  at  consider- 
able length  in  the  briefs  of  counsel,  was  decided  in  the  af- 
firmative by  this  court  in  Shoemaker  v.  Washburn  L,  Co.  97 
"Wis.  585,  and  an  examination  of  the  opinion  in  that  case, 
written  by  the  present  chief  justice,  will  show  that  the  de- 
•cision  is  supported  by  abundance  of  authority,  including  that 
of  the  federal  supreme  court.  But  because  it  is  within  the 
power  of  a  corporation  to  purchase  its  own  stock,  it  does  not 
follow,  by  any  means,  that  an  executive  officer  of  such  cor- 
poration may,  by  virtue  of  his  office,  exercise  that  power.  It 
cannot  be  claimed  here  that  Stemper  had  any  power  other 
than  such  as  was  incident  to  his  office,  because  there  is  no 
evidence  of  any  special  delegation  of  power  by  action  of  the 
board  of  directors,  or  any  implied  authority  by  reason  of 
the  manner  in  which  the  business  of  the  corporation  was 
conducted.  Ford  v.  HiU,  92  Wis.  188,  and  similar  cases  re- 
lied upon  by  appellant,  have  no  application  to  the  facts  before 
us.  In  each  of  the  cases  referred  to  the  officer  of  the  corpo- 
ration whose  conduct  was  in  question  had  been  permitted, 
uniformly,  to  exorcise  the  whole  power  of  the  corporation, 
and  in  such  circumstances  it  was  held  that  the  corporation 
was  estopped  from  changing  its  position  to  the  prejudice  of 
those  who  had  in  good  faith  dealt  with  such  officer,  relying 
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on  the  appearance  of  power  for  which  such  corporation, 
through  its  governing  board,  was  responsible.  Did  the  au- 
thority incident  to  Stemper's  official  position  include  that  of 
purchasing  capital  stock  in  the  corporation  for  the  purpose 
of  eflfecting  a  sale  of  its  manufactured  product  ?  That  is  the 
question. 

I  It  would  seem  that  a  discussion  of  the  subject  presented 
and  citation  of  authorities  is  unnecessary  to  show  that  a 
mere  business  manager  of  a  corporate  organization  does  not, 
by  virtue  of  his  office,  ordinarily  possess  any  such  extraordi- 
nary authority  as  that  of  buying  in  its  capital  stock.  The 
power  of  the  corporation  to  do  that  is  doubted  in  some  juris- 
dictions and  denied  in  others.  No  court  that  concedes  it 
goes  so  far  as  to  hold  that  the  power  can  be  exerciseff  by  an 
officer  of  the  corporation  having  no  special  authorization  by 
the  governing  body  so  to  do.  There  are  many  things  which 
a  corporation  may  do,  of  much  less  importance  than  that  of 
buying  its  capital  stock,  which  cannot  be  done  by  a  business 
manager  without  special  authority,  express  or  implied.  He 
cannot  make  a  judgment  note.  Ford  v.  Hill,  92  Wis.  188. 
He  cannot  contract  with  an  employee  for  services  for  an  un- 
reasonable length  of  time.  Coi:iacho  v.  IlcmiUton  B.  N.  & 
E.  Co,  2  App.  Div.  369;  Carney  v.  N.  T.  L.  Ins,  Co,  19  App- 
Div.  160.  He  may  enter  into  such  contracts  and  do  such 
acts  as  pertain  to  the  regular  course  of  corporate  business 
under  his  direction,  and  no  more.  When  he  goes  outside  of 
that  without  special  authority,  express  or  implied,  his  acts 
will  not  be  binding  upon  the  corporation. 

Applying  the  foregoing  to  the  question  of  whether  Stem- 
per  had  authority  to  buy  the  capital  stock  of  the  Art  Insti- 
tute, it  must  be  unhesitatingly  decided  in  the  negative.  That 
was  no  part  of  the  general  business  of  the  corporation,  nor 
incident  to  such  general  business  in  any  way.  That  busi- 
ness consisted  in  manufacturing  articles  of  merchandise  of  a 
particular  character  and  selling  them  in  the  ordinary  course 
Vou  103—84 
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of  trade.  The  power  to  purchase  capital  stock  in  the  corpo- 
ration was  entirely  outside  its  ordinary  business,  hence  was 
exercisable  only  by  such  corporation  acting  through  its  gov- 
erning body,  the  board  of  directors.  The  decision  of  the 
trial  court  in  plaintiflTs  favor  was  proper  and  must  be  af- 
firmed. The  fact  that  there  was  no  formal  verdict  is  imma- 
terial. The  case  turned  on  a  question  of  law,  therefore  a 
verdict,  though  it  would  have  been  proper,  was  not  necessary. 
GamTnon  v.  Abranw^  53  "Wis.  323. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Halbach,  Eespondent,  vs.  Trester  and  others,  imp..  Appel- 
lants. 

Mardi  1^^  April  4, 1899. 

Promissory  notes:  Indorsements:  Parol  evidence:  Foreclosure  of  mort- 
gages: Deficiency  judgment  against  indorsers, 

1.  If  there  was  no  fraud  in  securing  the  indorsement  of  a  promissory 

note,  parol  evidence  is  inadmissible  to  show  that  the  indorsers  did 
not  intend  to  bind  themselves  as  such. 

2,  A  hotiafide  purchaser  of  a  promissory  note  for  value  before  matu- 

rity is  presumed  to  have  relied  upon  an  indorsement  thereon,  and 
the  indorsers  cannot  show  the  contrary. 
3.  Under  sec.  8156,  Stat&  1898  (authorizing  a  deficiency  judgment,  in 
a  foreclosure  action,  "  against  every  party  personally  liable  for  the 
debt  secured  by  the  mortgage,  whether  the  mortgagor  or  other 
persons,  if  upon  the  same  contract  which  the  mortgage  is  given  to 
secure"),  the  indorsers  of  a  note,  whose  liability  has  been  duly 
fixed  by  demand  and  notice,  may  be  joined  in  an  action  to  fore- 
close the  mortgage  given  by  the  maker  as  security,  and  a  defi- 
ciency judgment  may  be  rendered  against  them  therein.  Cottrdl 
V.  New  London  F.  Co.  94  Wia  17ft,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  N.  S.  Gilson,  Circuit  Judge.    AJinned. 
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The  mortgage  in  suit  bears  date  April  13,  1893,  and  was 
executed  by  Anna  Black  and  Frances  Trester  to  the  defend- 
ants Henry  W,^  John  J.^  and  Admn  Trester^  to  secure  the 
payment  of  a  note  for  $1,000,  due  in  five  years,  with  inter- 
est at  six  per  cent.,  payable  annually.  On  April  17,  1893, 
the  mortgagees  duly  assigned  said  mortgage  to  Christine 
Webster,  and  on  the  back  of  the  note  signed  their  names  to 
the  following:  "Pay  to  the  order  of  Christine  Webster." 
On  June  9, 1893,  this  mortgage  and  note  were  transferred 
to  plaintiff  by  assignment  and  indorsement  in  proper  form. 
Default  having  been  made  thereon,  notice  of  protest  and 
nonpayment  was  duly  given  to  the  indorsers  of  said  note. 

This  suit  was  commenced  to  foreclose  the  mortgage.  The 
indorsers  of  the  note  were  made  parties  defendant,  and  judg- 
ment ^against  them  for  any  deficiency  was  demanded.  No 
appearance  was  made  by  any  of  the  defendants,  except  the 
mortgagees,  who  answered,  denying  that  they  ever  indorsed 
the  note  in  suit  or  assured  the  payment  thereof  to  the  plaint- 
iff or  any  one  else,  and  alleging  that  if  the  note  bore  their 
signatures  the  indorsement  was  made  under  a  mistake  of 
fact  and  without  any  intention  to  guaranty  the  payment 
thereof,  which  fact  was  well  known  to  the  plaintiff,  and  that 
he  was  not  a  lonafide  purchaser  thereof. 

The  court  made  findings  in  favor  of  the  plaintiff,  ^nd  di- 
rected the  entry  of  the  usual  judgment  of  foreclosure  and 
sale,  and,  in  case  of  a  deficiency,  that  judgment  therefor 
should  be  entered  against  the  makers  and  indorsers  of  the 
note.  From  this  judgment  so  entered  the  defendants  Henry 
W.J  John  J.y  and  Adam  Trester  appeal. 

For  the  appellants  there  was  a  brief  by  OiUen  cfe  Hughes^ 
and  oral  argument  by  Simon  Gillen.  To  the  point  that  the 
judgment  for  deficiency  against  the  indorsers  was  unauthor- 
ized because  their  contract  was  not  the  same  contract  which 
the  mortgage  was  given  to  secure,  they  cited  2  Pingrey, 
Mortgages,  §  2037;  Bishop  v.  DonglasSj  25  Wis.  696;  Fond 
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du  Lao  H.  Co.  v.  Haakina^  51  Wis.  135;  Oaynor  v.  Blewett^ 
86  Wis.  399;  Plcmldnton  v.  Hildelramd,  89  Wis.  209;  Witter 
V.  I^eeves,  18  Wis.  54Y;  Cott^dl  v.  New  London  F.  Co,  94  Wis. 
1Y6;  Morgan  v.  South  Milwaukee  Z.  V.  Co.  97  Wis.  275; 
Richards  v.  Land  <&  River  I.  Co.  99  Wis.  626. 

For  the  respondent  there  was  a  brief  by  Benfey  iSa  Benfey^ 
and  oral  argument  by  Theodore  Benfey.  To  the  point  that 
the  parol  evidence  tending  to  alter  the  contract  of  indorse- 
ment was  inadmissible,  they  cited  Jones,  Ev.  §§  437, 438,  508, 
609;  Martin  v.  Cole^  104  U.  S.  30;  Cake  v.  PottsviUe  BanTcj 
116  Pa.  St.  264;  S.  C.  2  Am.  St.  Rep.  600;  Youngherg  v.  Neh 
8ony  61  Minn.  172;  Charles  v.  Denis^  42  Wis.  66;  L>ale  v. 
Gear,  38  Conn.  15;  8.  C.  9  Am.  Rep.  353. 

Baedebn,  J.  1.  Plaintiflf  was  a  purchaser  of  the  note  and 
mortgage  in  suit  before  the  same  became  due.  At  the  time 
he  took  the  note,  it  had  upon  the  back  thereof  an  indorse- 
ment, "  Pay  to  the  order  of  Christine  Webster,''  signed  by 
the  defendants.  When  it  was  transferred  to  plaintiflf,  Mrs. 
Webster  indorsed  it  blank.  Their  engagement,  in  law,  was 
that  they  would  pay  this  note  at  maturity,  if  the  maker 
failed  to  pay  it  on  demand  and  they  received  due  notice 
thereof.  Charles  v.  Denis,  42  Wis.  56.  It  is  the  same  as 
though  the  contract  had  been  written  in  full  on  the  back  of 
the  note  and  they  had  signed  it.  The  engagement  which 
the  law  implies  is  just  as  sacred  and  inviolable  as  though  it 
had  been  written  out  in  full.  This  being  so,  the  elementary 
principle  that  parol  evidence  is  not  admissible  to  vary  or 
control  its  legal  efltect  applies.  This  was  so  decided  in  the 
case  before  cited,  and  is  sustained  by  the  best  judicial  thought 
of  the  country.  There  being  no  claim  of  fraud  in  securing 
the  indorsement,  the  trial  court  properly  rejected  the  testi- 
mony by  which  it  was  sought  to  establish  the  fact  that  de- 
fendants did  not  intend  to  bind  themselves  as  indorsers. 
The  plaintiflf,  being  a  hoTia  fide  purchaser  for  value  before 
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due,  was  entitled  to  his  note  in  its  full  integrity,  and  in  law 
is  presumed  to  have  relied  upon  all  the  security  he  received. 
It  was  therefore  incompetent  for  defendants  to  show  that 
plaintiff  did  not  rely  upon  defendants'  indorsement. 

2.  As  before  suggested,  when  the  defendants  indorsed  the 
note  they  became  holden  to  pay  the  debt  secured  by  the 
mortgage,  upon  the  conditions  stated.  It  is  in  proof  that  due 
demand  was  made  and  notice  of  the  makers'  default  duly 
given.  Sec.  3156,  Stats.  1898,  provides  that  "  in  all  such  ac- 
tions the  plaintiff  may  in  his  complaint  unite  with  his  claim 
for  a  foreclosure  and  sale  a  demand  for  judgment  for  any 
deficiency  which  may  remain  due  to  the  plaintiff  after  sale 
of  the  mortgaged  premises  against  every  party  who  may  be 
personally  liable  for  the  debt  secured  by  the  mortgage, 
whether  the  mortgagor  or  other  persons,  if  upon  the  same 
contract  which  the  mortgage  is  given  to  secure,  and  judg- 
ment of  foreclosure  and  sale,  and  also  for  any  such  deficiency 
remaining  after  applying  the  proceeds  of  sale  to  the  amount 
adjudged  to  be  due  for  principal,  interest  and  costs,  may  in 
such  cases  be  rendered."  In  construing  this  statute,  this 
court  said  in  PaLmeter  v.  Carey,  63  Wis.  426 :  "  The  statute 
does  not  require  that  the  person  held  liable  in  the  foreclos- 
ure action  for  a  deficiency  must  be  an  original  contractor  of 
the  mortgage  debt.  Doubtless  one  may  become  a  party  to 
it  after  the  indebtedness  has  been  incurred  by  the  mortga- 
gor, as  if  he  indorse  or  guaranty  a  note  secured  by  mortgage 
after  the  execution  of  the  mortgage.  We  think,  in  such 
case,  it  cannot  be  successfully  maintained  that  such  indorser 
or  guarantor  is  not  within  the  statute."  It  waj3  accordingly 
held  that  a  purchaser  of  the  mortgaged  premises  from  the 
mortgagor,  who,  as  a  part  of  the  purchase  price,  assumed  to 
pay  the  mortgage  debt,  could  be  held  under  a  judgment  for 
a  deficiency.  In  Fond  du  Lac  H.  Co.  v.  HasJci/ns,  51  Wis. 
135,  the  guarantors  of  a  mortgage  debt  were  held  liable 
on  a  personal  judgment  for  any  deficiency  after  sale  of  the 
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mortgaged  property.  The  case  of  Cottrdl  v.  New  London 
F.  Co,  94  Wis.  176,  has  no  application  to  the  facts  here  pre- 
sented. In  that  case  the  contesting  defendants  were  guar- 
antors of  the  collection  of  the  debt  secured  by  the  mortgage. 
Their  contract  was  that  they  would  pay  the  debt  in  case  it 
could  not,  by  due  diligence,  be  collected  from  the  mortgagor 
or  made  out  of  the  security.  Such  is  not  the  obligation  of 
the  defendants  in  this  action,  as  before  shown.  Their  en- 
gagement was  absolute,  and  subject  only  to  the  condition 
that  payment  should  be.  demanded  and  due  notice  of  non- 
payment given  them.  Plaintiff  might  have  maintained  an 
action  at  law  against  these  defendants  upon  their  indorse- 
ment. As  stated  by  Lyon,  J.,  in  tiie  Pdl/nieter  Case:  "  The 
statute  is  purely  remedial  in  its  character.  Its  purpose  is  to 
avoid  circuity  of  action,  by  settling  in  the  foreclosure  suit 
all  the  rights  of  all  the  parties  thereto;  thus  avoiding  the 
necessity  of  another  suit  to  enforce  a  contingent  liability  of 
one  of  such  parties.  Ordinarily  a  court  of  equity  will  do 
this  without  the  aid  of  a  statute,  but  in  this  particular  case 
a  statutory  provision  in  aid  of  the  general  power  of  the 
court  seems  to  have  been  thought  necessary,  or  at  least  de- 
sirable. Such  being  the  character  of  the  statute,  it  must 
receive  a  liberal  construction  to  advance  the  purposes  for 
which  it  was  enacted."  Under  a  somewhat  similar  statute 
in  Michigan  it  was  decided  that  the  indorsers  of  a  mortgage 
note  which  had  been  duly  protested  for  nonpayment  could 
be  joined  as  defendants  in  a  suit  to  foreclose  the  mortgage, 
and  that  a  judgment  for  a  deficiency  against  them  was 
proper.     Miqhiga/n  State  Bank  v.  Trowbridge^  92  Mich.  217. 

Our  conclusion  is  that  the  ruling  of  the  trial  court  on  both 
propositions  was  correct. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Philip  Meyer  Company,  Appellant,  vs.  Sheboygan  Chair 
Company,  Respondent. 

MarchU  —  Apra4, 1899. 

Appeal:  Findings  of  fact 

Findings  of  the  trial  court  wiU  not  be  disturbed  on  appeal  unless 
against  the  clear  preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  N.  S.  Gilson,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  castings  alleged  to  have  been  made 
especially  for  defendant.  The  defendant  had  judgment, 
from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Benfey  <&  Bfinfey^ 
and  oral  argument  by  Theodore  Benfey, 

Francis  WiUiamSy  for  the  respondent. 

Dodge,  J.  No  advantage  can  be  gained  from  a  discussion 
in  the  opinion  of  the  facts  in  this  case.  Suffice  it  to  say 
that,  after  a  careful  examination,  we  do  not  find  any  clear 
preponderance  of  evidence  against  the  finding  of  the  court 
that  "  the  plaintiff  did  not  manufacture  for  the  defendant, 
in  accordance  with  its  order  and  agreement,  the  articles 
sued  for,  and  did  not  deliver  the  same  to  said  defendant  in 
accordance  with  any  agreement  to  purchase  the  same  by 
said  defendant,"  whether  that  finding  is  intended  to  repudi- 
ate the  making  of  an  agreement  in  fact  by  defendant's  fore- 
man, or  his  authority  on  their  behalf.  That  finding  sustains 
the  judgment. 

By  the  Court — Judgment  affirmed. 
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Thb  Eideb-Wallis  CoMPAirr  and  others,  Respondents,  vs- 
Fogo  and  another,  Appellants. 

March  U— April  4, 1899, 

Insolveney:  Beceivers:  Constitutional  law:  Trial  by  jury:  Judicial  power: 
Judge  at  chambers:  Evidence, 

1.  Sea  1694&,  Stata  1898,  authorizing  the  appointment  of  a  receiver  for 

the  nonexempt  property  of  an  insolvent  debtor  without  a  determi- 
nation by  a  jury  of  the  existence  of  the  requisite  facts,  is  not  in 
violation  of  sea  6,  art  I,  Const,  providing  that  ''the  right  of  trial 
by  jury  shall  remain  inviolate,"  eta,  since  that  language  relates 
only  to  the  right  as  it  existed  when  the  constitution  was  adopted. 

2.  Even  if  sea  16945,  Stats.  1898,  is  invalid,  under  sea  2,  art  VII,  Const, 

80  far  as  it  attempts  to  empower  a  circuit  judge  at  chambers  to 
appoint  a  receiver  of  the  property  of  an  insolvent  debtor,  yet  it  is 
valid  so  far  as  it  vests  such  power  in  the  court 
a  Under  sea  16946,  Stata  1898  (providing  that  upon  petition  by  cred- 
itors of  an  insolvent  debtor  for  the  appointment  of  a  receiver,  the 
court  shall  proceed  summarily  '<to  hear  the  parties  and  receive 
such  evidence  as  maybe  proper,  and  if  it  shaU  appear  to  the  court  ** 
that  the  debtor  is  insolvent,  eta,  the  court  shall  appoint  a  receiver), 
it  is  error  to  appoint  a  receiver  without  evidence,  even  though  the 
debtor  does  not  answer  or  appear  in  the  proceeding. 

Appeal  from  an  order  of  the  circuit  court  for  Richland 
county:  Geo.  Clementson,  Circuit  Judge.    Reversed. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  F.  W,  Burnham  and  Fruit  <&  Gordon. 

For  the  respondents  there  was  a  brief  by  S.  M.  Lewis  and 
M.  S.  Dudgeon^  and  oral  argument  by  Mr.  Dudgeon. 

Oassodat,  0.  J.  This  is  an  appeal  from  an  order  of  the 
circuit  court  dated  May  31, 1898,  appointing  George  Wul- 
fing  as  receiver  of  all  the  nonexempt  property  of  J.  TT.  JST. 
Fogo^  pursuant  to  ch.  334,  Laws  of  1897  (sec.  1694J,  Stats. 
1898),  made  at  the  hearing  of  an  order  to  show  cause  granted 
by  a  county  judge  April  12, 1898,  based  upon  the  petition  of 
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three  several  creditors  of  Fogo^  and  to  whom  he  owed  debts 
to  the  amount,  in  the  aggregate,  of  $821.94,  signed  by  such 
creditors,  and  verified  by  their  attorney,  April  8, 1898,  alleg- 
ing, in  effect,  that  they  were  such  creditors;  that  Fogch  only 
nonexempt  property  consisted  of  stocks  of  goods  and  mer- 
chandise, and  his  store  furniture,  fixtures,  etc.,  and  credits 
and  accounts;  that  March  26,  1898,  Fogo^  being  insolvent 
and  indebted  to  divers  persons,  among  others  the  State  Bank 
of  Richland  Center^  to  which  he  was  indebted  $3,057.06,  and 
with  intent  to  give  preference  to  that  bank,  with  his  wife 
executed  and  delivered  to  that  bank  a  chattel  mortgage  upon 
a  portion  of  such  nonexempt  property,  and  duly  filed  the 
mortgage  on  that  day ;  that  at  other  times  within  thirty  days 
prior  to  filing  such  petition  Fogo  committed  certain  other 
acts  of  insolvency,  by  confessing  judgment  and  making  con- 
veyances to  certain  other  creditors  to  secure  preferences. 
The  petition  prayed  for  a  time  and  place  of  hearing,  upon 
notice,  and  that  Fogo  might  be  adjudged  to  have  been  in- 
solvent, at  the  time  of  making  the  mortgage,  and  for  the 
appointment  of  a  receiver,  and  that  Fogo  be  directed  to  make 
and  file  an  inventory  of  his  property  and  list  of  his  credit- 
ors, and  for  an  injunction. 

The  order  to  show  cause  having  been  served  on  Fogo  and 
the  Stoite  Barik  of  Bichkmd  Center  April  12, 1898,  the  8ta;te 
Ba/nk  of  Bichland  Center  made  answer  to  such  petition  by 
its  cashier  filing  an  affidavit  stating,  among  other  things,  in 
effect,  that  the  chattel  mortgage  was  given  to  secure  a  hona 
fide  indebtedness  evidenced  by  three  notes  then  actually  due, 
and  for  the  sole  purpose  of  securing  the  payment  thereof ; 
that  after  the  execution  and  delivery  of  the  mortgage  FogOy 
by  agreement  with  the  bank,  sold  goods  from  his  Boscobel 
store  to  the  amount  of  $850,  and  applied  the  proceeds  thereof 
as  so  much  paid  on  such  notes  and  mortgage;  that  after- 
wards, and  before  the  order  to  show  cause,  Fogo  sold  to  the 
bank  all  the  property  covered  by  the  mortgage  in  Eichland 
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Center  at  the  agreed  price  of  sixty  per  cent,  of  its  invoice 
price,  and  applied  the  proceeds  thereof  in  payment  and  sat- 
isfaction of  a  part  of  the  balance  due  on  such  notes  and 
mortgage ;  that  the  total  proceeds  of  all  the  property  in- 
cluded in  the  mortgage  had  been  actually  applied  on  such 
indebtedness  of  the  bank;  that  none  of  such  transactions 
were  with  intent  to  evade  the  statutes;  and  that  the  bank 
had  no  knowledge,  at  any  of  the  times  mentioned,  as  to 
whether  Fogo  was  insolvent  or  had  committed  any  other 
acts  of  insolvency.  Fogo  did  not  answer  or  appear  in  the 
proceedings. 

To  such  answer  of  the  bank  the  petitioning  creditors  de- 
murred ore  tenuB,  By  the  order  appealed  from  the  court 
sustained  such  demurrer  and  adjudged  that  Fogo  was  an 
insolvent  debtor,  within  the  meaning  of  the  statute,  at  the 
time  of  executing  the  chattel  mortgage,  and  appointed  such 
receiver,  with  directions  to  take  and  recover  all  propertj'^ 
wrongfully  disposed  of  by  Fogo. 

1.  If  the  facts  stated  in  the  petition  were  all  established 
as  required,  then  there  would  be  no  difficulty  in  holding 
that  the  case  came  within  the  letter  of  the  statute  requiring 
the  appointment  of  a  receiver.  Laws  of  1897,  ch.  334  (Stats. 
1898,  sec.  16945).^    We  are  met,  however,  at  the  threshhold 

1  Sec.  16946,  Stata  1898,  provides  that  when  any  insolvent  debtor  does 
or  fails  to  do  certain  acts,  by  reason  of  which  one  or  more  of  his  credit- 
ors obtain  a  preference,  "any  two  or  more  of  his  creditors  holding  and 
owning  debts  or  claims  of  not  less  than  two  hundred  dollars  in  the  ag- 
gregate may  make  a  petition  to  the  circuit  court  or  a  judge  thereof  in 
the  county  or  circuit  where  such  debtor  resides,  if  a  resident  of  this  state, 
and  if  not,  in  any  county  thereof,  setting  forth  therein  such  matters  and 
facts  as  may  be  pertinent,  and  after  notice  given  in  such  manner  as  the 
court  or  judge  may  direct  to  the  debtor  and  creditors  sought  to  be  pre- 
ferred or  to  their  attorney  of  record,  of  the  time  and  place  of  hearing, 
the  court  in  term  time  or  a  judge  in  vacation  shall  proceed  summarily 
upon  such  petition  to  hear  the  parties  and  receive  such  evidence  as  may 
be  proper,  and  if  it  shall  appear  to  the  court  or  judge  that  the  debtor  is 
insolvent  and  has  given  a  preference  to  any  of  his  creditors  over  other 
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of  the  discussion,  with  the  objection  that  the  statute  is  in 
violation  of  that  provision  of  our  state  constitution  which 
declares  that  "the  right  of  trial  by  jury  shall  remain  invio- 
late, and  shall  extend  to  all  cases  at  law  without  regard  to 
the  amount  in  controversy."  Const-  art  I,  sec.  5.  This 
court  has  uniformly  held  that  this  language  imports  that 
such  right  must  remain  as  it  existed  when  the  constitution 
was  adopted.  Klein  v.  Vcdenics^  87  Wis.  60,  and  cases  there 
cited.  The  right  is  not  granted  by  the  constitution,  but 
only  secured.  Id.  This  court  has  gone  so  far  as  to  hold 
that  the  legislature  cannot  take  anything  from  the  original 
or  primary  jurisdiction  of  equity  and  give  it  to  the  law,  nor 
the  reverse.  Deery  v,  McClintock,  31  Wis.  195.  See,  also, 
Oatmcm  v.  Band,  15  Wis.  20;  Truman  v,  McCoIlum^  20  Wis. 
360;  CalUman  v.  Jvdd^  23  Wis.  343 ;  Klein  v.  Valerius^  supra. 
In  considering  the  question  of  jury  trials  in  lien  cases,  Mr. 
Justice  Lyon,  speaking  for  the  court,  said :  "  It  is  competent 
for  the  legislature,  when  it  gives  a  new  remedy,  to  prescribe 
the  procedure  by  which  the  remedy  may  be  enforced.  It 
may  prescribe  a  purely  equitable  or  a  purely  legal  procedure, 
or  it  may  blend  the  two,  as  it  has  done,  conditionally,  in 
the  statute  under  consideration."  Bentley  v.  Davidson^  74 
Wis.  424.  In  England,  by  statutes  relating  to  bankrupts,  a 
summary  jurisdiction  was  given  to  the  chancellor.  3  Bl. 
Comm.  428.  Certainly  there  was  no  right  at  common  law 
to  a  jury  trial  in  order  to  adjudge  a  man  a  bankrupt  or  an 
insolvent.  It  has  long  since  been  held  in  Massachusetts, 
under  similar  statutes,  that  "  the  provision  of  the  insolvent 
laws  which  authorizes  the  issuing  of  a  warrant  to  take  pos- 
session of  all  the  estate  of  a  debtor,  on  the  petition  of  a 
creditor,  without  a  trial  by  jury  on  the  facts  alleged  in  the 
petition,  is  constitutional."     O^Keil  v.  Glover,  5  Gray,  144. 

of  his  creditors  or  any  of  them,  or  has  refused  or  neglected  to  make  an 
assignment  of  his  property  as  hereinbefore  provided,  the  court  or  judge 
shall  appoint  a  receiver,"  eta 
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A  similar  statute  to  ours  has  been  held  to  be  constitutional 
in  Minnesota.  WesUm  v.  Loyhedy  30  Minn.  221 ;  Wendell  v, 
Lebon,  30  Minn.  234.  A  Michigan  case  is  cited  to  the  con- 
trary. Risaer  v.  Hoyt^  53  Mich.  185.  But  only  two  judges 
concurred  in  that  view  of  the  case.  Chief  Justice  Cooley, 
who  was  at  the  time  a  member  of  the  court,  was  manifestly 
of  a  different  opinion;  and  in  a  note  to  his  sixth  edition  of 
Cooley,  Const.  Lim.,  he  seems  to  refer  to  it  as  an  excep- 
tional case.  Pages  504,  505.  See,  also,  Rovse  v.  Donavan^ 
104  Mich.  241. 

The  supreme  court  of  the  United  States  has  repeatedly 
held  that  "a  trial  by  jury  in  suits  at  common  law  pending  in 
the  state  courts  is  not  a  privilege  or  immunity  of  national 
citizenship  which  the  states  are  forbidden  by  the  fourteenth 
amendment  of  the  constitution  of  the  United  States  to 
abridge."  Walker  v.  Sauvinet^  92  U.  S.  90.  In  that  case 
Chief  Justice  Wapie,  speaking  for  the  whole  court,  said: 
"  Due  process  of  law  is  process  due  according  to  the  law  of 
the  land.  This  process  in  the  states  is  regulated  by  the  law 
of  the  state."  Bittenhaua  (o.  Johnston^  92  Wis.  597,  and  cases 
there  cited.  As  stated  by  a  recent  text  writer:  "  The  guar- 
anty of  due  process  of  law  does  not  require  that  all  trials 
should  be  before  a  jury.  Its  effect  is  not  to  give  the  right 
of  trial  by  jury  in  cases  in  which  it  did  not  exist  when  the 
constitution  was  adopted,  but  only  to  perpetuate  such  right 
in  all  cases  in  which  it  was  a  part  of  the  usual  course  of  ad- 
ministration of  justice  through  the  courts  at  such  time." 
10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  305.  In  the  language 
of  a  very  learned  judge,  speaking  for  the  supreme  court  of 
the  United  States:  "Conflicting  claims  of  creditors,  amount- 
ing to  thousands  of  dollars,  are  often  settled  by  the  courts 
on  aflBdavits  or  depositions  alone.  And  the  courts  of  chan- 
cery, bankruptcy,  probate,  and  admiralty  administer  im- 
mense fields  of  jurisdiction  without  trial  by  jury.  In  all 
cases  that  kind  of  procedure  is  due  process  of  law  which  is 
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suitable  and  proper  to  the  nature  of  the  case,  and  sanctioned 
by  the  established  customs  and  usages  of  the  courts."  -2a? 
parte  WaU,  107  TJ.  8.  289. 

2.  Counsel  contends  that  the  act  is  in  violation  of  sec.  2, 
art.  VII,  of  our  state  constitution,  in  that  it  vests  judicial 
power  in  a  circuit  judge  at  chambers.  This  court  has  held 
that  a  statute  which  empowered  a  circuit  judge  at  chambers 
to  render  a  valid  judgment  upon  a  frivolous  demurrer  was 
a  valid  enactment.  Clapp  v.  Pr^BtoUy  15  Wis.  543.  See 
some  of  the  cases  cited.  But  we  do  not  feel  called  upon  to 
determine  whether  that  part  of  the  statute  vesting  such  ju- 
dicial power  in  a  circuit  judge  at  chambers  is  or  is  not  valid, 
since  the  order  in  this  case  is  made  by  the  court.  Even  if 
the  act  should  be  held  void  so  far  as  it  undertakes  to  vest 
such  power  in  a  circuit  judge  at  chambers,  still  it  would  be 
valid  so  far  as  vesting  such  power  in  the  court.  So  far  as 
the  case  before  us  is  concerned,  the  act  is  held  to  be  valid. 

3.  The  statute  provides,  in  effect,  that  "the  court  shall 
proceed  summarily  upon  such  petition  to  hear  the  parties 
and  receive  such  evidence  as  may  be  proper,  and  if  it  shall 
appear  to  the  court "  that  the  debtor  is  insolvent,  and  has 
given  a  preference,  and  has  refused  or  neglected  to  make  an 
assignment,  the  court  shall  appoint  a  receiver,  etc.  Stats. 
1893,  sec.  169i5.  Here  no  evidence  was  taken.  Fogo  simply 
made  default.  We  think  the  statute  clearly  contemplates 
the  taking  of  evidence,  and  that  it  was  error  to  appoint  such 
receiver  without  evidence.  Under  a  similar  statute  it  has 
been  expressly  held  in  Massachusetts  that  "  the  facts  stated 
in  a  creditor's  petition  under  the  insolvent  laws  must  be 
proved  by  legal  and  competent  evidence,  and  it  seems  that 
taking  the  testimony  of  a  material  witness  without  oath  or 
affirmation  is  ground  for  setting  aside  the  proceedings."  Mer- 
riam  v,  Sewally  8  Gray,  316 ;  -Ea?  parte  Jordan,  9  Met.  292, 
296;  Steams  v,  Kellogg ^  1  Cush.  449.    See  also  Slwve  v.  Mami- 
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"towoCy  57  Wis.  5 ;  Staie  ex  rel.  Smith  v.  Gaylord^  73  Wis.  315 ; 
Jlixon  V.  Eagle  River^  91  Wis.  651. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 


Strong,  Appellant,  vs.  Bowes  and  another,  Bespondents. 

March  U— April  ^  1899. 

Pledge:  Application  of  payments:  Promissory  notes. 

One  T.,  with  whom  a  note  indorsed  in  blank  had  been  deposited  for 
safe-keeping,  borrowed  money  from  plaintiff  and  gave  him  said  note 
as  collateral  security,  the  plaintiff  receiving  the  same  in  good  faith, 
with  no  knowledge  of  any  defect  in  T.'s  title  thereto.  When  said 
note  became  due  the  other  collaterals  in  plaintiff's  hands  were  suffi- 
cient in  value  to  discharge  T.'s  indebtedness  to  him,  but  it  had  not 
been  discharged.  Sometime  later  T.  borrowed  a  further  sum  from 
plaintiff,  agreeing  that  aU  the  collaterals  then  in  the  plaintiff's 
hands  should  be  held  as  security  for  it  as  weU  as  for  the  prior  debt 
Subsequently  the  makers  paid  to  T.  the  amount  of  the  note  and 
took  a  receipt,  T.  claiming  that  the  note  had  been  mislaid  and 
promising  to  send  it  when  foimd.  T.  became  insolvent,  and  the 
collaterals  were  insufficient  to  pay  his  indebtedness  to  plaintiff. 
Hddy  that  plaintiff  might  apply  the  other  collaterals  to  the  pay- 
ment of  the  second  loan  to  T.,  and  hold  the  note  in  question  to  se- 
cure the  first,  for  which  it  was  pledged  before  its  maturity. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county :  Geo.  Clementson,  Circuit  Judge.    Reversed, 

This  is  an  action  upon  a  promissory  note,  commenced 
June  25,  1897.  There  is  no  bill  of  exceptions.  The  action 
was  tried  by  the  court,  who  made  findings  of  fact  as  fol- 
lows: 

"  (1)  That  on  the  9th  day  of  March,  1896,  the  defendants 
executed  and  delivered  to  D.  W.  Bowes  their  promissory 
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note  for  $276,  payable  one  year  after  date,  with  interest  at 
seven  per  cent.,  at  Cobb,  Wisconsin. 

"  (2)  That  the  payee,  D.  W.  Bowes,  shortly  after  the  mak- 
ing of  the  note,  sold  it  to  John  Cox,  and  at  the  time  of  the 
sale  indorsed  it  in  blank. 

"  (3)  That  on  May  12,  189G,  Cox  left  the  note  thus  in- 
dorsed with  Edward  F.  Thomas,  a  merchant  of  Cobb,  for 
safe-keeping  and  collection  when  due. 

"  (4)  That  Thomas  on  the  day  last  named  was  indebted 
to  the  plaintiff,  a  banker  in  Dodgeville,  on  a  note  and  for 
overdrafts,  to  the  amount  of  between  $1,600  and  $1,700,  to 
secure  which  indebtedness  the  plaintiff  held  collateral  which 
Thomas  had  deposited  with  him. 

"(5)  That  on  May  13,  1896,  Thomas  arranged  with  the 
plaintiff  to  loan  him  (Thomas)  $1,800  more,  and  on  that 
day  he  gave  to  the  plaintiff  his  (Thomas's)  note  for  this  sum, 
payable  one  day  after  date,  the  understanding  at  the  time 
between  the  two  being  that  the  plaintiff  should  furnish  to 
Thomas  money  as  he  might  call  for  it  and  as  he  might  fur- 
nish collateral  therefor,  to  the  amount  of  said  note. 

"(6)  That  by  the  19th  day  of  June,  1896,  all  of  said 
$1,800  had  been,  advanced  by  the  plaintiff  to  Thomas  upon 
collateral  security,  a  part  of  which  was  said  note  belonging 
to  Cox,  which  Thomas  had  wrongfully  appropriated  and  in- 
dorsed with  his  name  in  blank  before  he  delivered  it  to  the 
plaintiff,  who  received  it  in  good  faith. 

"  (7)  That  for  a  time  the  securities  received  as  collateral 
for  said  $1,800  note  were  kept  separate  from  the  securities 
held  by  the  plaintiff  for  said  prior  indebtedness,  and,  as  col- 
lections were  made  upon  the  securities,  the  amounts  re- 
ceived were  apjplied  upon  the  particular  indebtedness  for 
which  they  were  pledged,  but  about  September,  1896,  it  was 
agreed  between  ih<3  plaintiff  and  Thomas  that  all  the  col- 
lateral securities  should  be  held  by  the  plaintiff  as  security 
for  all  the  indebtedness  of  Thomas  to  him. 
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'"(8)  That  on  March  9,  1897,  the  day  when  the  said 
$275  note  given  by  the  defendants,  and  wrongfully  trans- 
ferred by  Thomas  to  the  plaintiff  as  collateral,  became  due, 
the  other  collateral  held  by  him  was  ample  to  pay  all  of  the 
indebtedness  then  owing  to  the  plaintiff  by  Thomas;  and 
before  the  commencement  of  this  action  enough  had  been 
collected,  or  otherwise  realized  thereon,  to  the  satisfaction 
of  the  plaintiff,  to  discharge  all  of  Thomas's  indebtedness 
existing  on  that  day,  unless,  by  reason  of  the  subsequent 
transaction  now  to  be  set  forth,  the  plaintiff  might  properly 
apply,  as  he  did,  a  part  of  what  he  received  on  such  other 
collateral  to  the  discharge  of  a  subsequent  loan  made  to 
Thomas,  and  hold  the  note  in  question  as  collateral  for  what 
would  remain  due  upon  said  $1,800  note,  after  applying  to- 
wards its  payment  the  proceeds  of  said  other  collateral,  less 
the  part  thereof  taken  to  discharge  said  subsequent  indebt- 
edness. 

"  (9)  That  forty-one  days  after  said  note  became  due  — 
that  is,  on  April  19, 1897 — Thomas  borrowed  of  the  plaint- 
iff $280,  for  which  Thomas  gave  the  plaintiff  his  note.  At 
the  time  this  last  loan  was  made  it  was  agreed  between 
Thomas  and  the  plaintiff  that  the  latter  should  hold  all  of 
the  collateral,  including  the  note  in  suit,  for  the  payment  of 
this  $280  note,  as  well  as  to  secure  the  payment  of  the  previ- 
ous indebtedness. 

"(10)  That  on  April  30,  1897,  the  defendants  went  to 
Thomas  at  his  store  in  Cobb,  supposing  that  their  note,  which 
Cox  had  left  with  him  for  collection,  was  in  his  possession, 
and  paid  to  him  the  amount  due  thereon,  and  demanded  the 
note.  Thomas  told  them  that  he  had  mislaid  it,  but  would 
find  and  hand  it  to  them,  and  for  the  present  .would  give 
them  a  receipt  showing  that  it  was  paid.  This  satisfied 
them.  Whether  Thomas  paid  over  to  Cox  the  money  the  de- 
fendants paid  him  on  the  note  the  testimony  does  not  show. 

"  (11)  That  the  collateral  placed  in  the  hands  of  the  plaint- 
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iff  by  Thomas,  including  said  note  given  by  the  defendants, 
proved  insufficient  to  pay  the  indebtedness  of  Thomas  to 
the  plaintiff,  including  said  note  of  $280,  made  April  19, 
1897,  by  $167.55,  and  it  is  to  recover  this  sum  on  their  said 
note  that  this  action  is  brought  against  the  defendants. 

"(12)  That  in  May,  1897,  Thomas  failed  in  business,  and 
was  found  to  be  deeply  insolvent." 

Upon  these  facts  judgment  for  the  defendants  was  ren- 
der^, and  the  plaintiff  appeals. 

Aldro  Jenlcsy  for  the  appellant. 

J.  P.  Srnelker^  for  the  respondents. 

WiNSLow,  J.  It  is  conceded  that  the  plaintiff  acquired  a 
good  title  to  the  note  in  suit,  and  the  right  to  hold  the  same 
as  collateral  security  for  the  repayment  of  the  $1,800  loaned 
by  the  plaintiff  to  Thomas  under  the  agreement  of  May  13, 
1896,  because  said  note  was  then  indorsed  in  blank  by  the 
owner,  and  in  the  possession  of  Thomas,  and  received  by  the 
plaintiff  in  good  faith,  with  no  Itnowledge  of  any  defect  in 
the  title  of  Thomas  thereto.  This  being  the  case,  we  agree 
with  plaintiff's  counsel  that  the  controlling  question  in  the 
case  is  simply  a  question  of  application  of  payments.  A  con- 
siderable amount  of  other  collaterals  were  held  by  the  plaint- 
iff as  security  for  the  $1,800  loan.  On  March  9, 1897,  when 
the  note  in  suit  fell  due,  the  other  collaterals  in  plaintiff's 
hands  were  sufficient  in  value  to  discharge  the  $1,800  debt, 
'  but  it  had  not  been  discharged.  April  19,  1897,  Thomas 
borrowed  $280  more  of  the  plaintiff  upon  his  note,  and  agreed 
that  all  the  collaterals  then  in  plaintiff's  hands  should  be 
held  as  security  for  it.  It  may  be  conceded  that  this  agree- 
ment could  not  affect  the  note  in  suit,  because  it  was  then 
past  due,  but  this  did  not  prevent  the  plaintiff  from  apply- 
ing the  other  collaterals  which  he  held  to  pay  the  $280  note, 
and  holding  the  note  in  suit  to  secure  the  indebtedness  of 
$1,800,  for  which  it  was  rightfully  pledged.  This  is  what 
Vol.  102—35 
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the  court  finds  was  done^  and  this  the  plaintiff  manifestly 
had  a  perfect  right  to  do.  By  so  doing  he  has  simply  en- 
forced his  admitted  right  to  hold  the  note  as  collateral  for 
the  $1,800  debt,  which  right  he  acquired  on  the  19th  of  June, 
1896. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  in  accord- 
ance with  this  opinion. 


Jabvis,  Eespondent,  vs.  Noethwestern  Mutual  Relief  As- 
sociation, Appellant. 

March  14^  April  4, 1899. 

Insurance:  Permanent  disability:  Amendment  of  pleading:  "  Due  proof  ^ 
of  claim:  Additional  causes  of  disability:  Appeal:  Findings, 

1.  In  an  action  on  an  insurance  contract  to  recover  for  an  incurable 

disability  permanently  incapacitating  the  assured  to  perform  man- 
ual labor,  where  the  complaint  alleged  paralysis  as  the  cause  of 
such  disability,  it  was  proper  to  permit  an  amendment  alleging 
disease  of  the  heart  and  nervous  system  as  additional  causes,  al- 
though the  claim  filed  with  the  insurer  had  stated  the  cause  of  the 
disability  as  paralysis  only,  and  the  contract  barred  all  claims  not 
filed  within  six  months  of  the  maturity  of  the  contract 

2.  "  Due  proof  "  of  a  claim,  required  by  an  insurance  contract,  means 

such  a  statement  of  facts,  reasonably  verified,  as,  if  established  in 
court,  would  prima  fade  require  payment  of  the  claim;  and  the  * 
statement  of  one  adequate  fact  in  the  proofs  wiU  not  exclude  others 
omitted  through  mistake  or  ignorance. 
8.  Where  the  evidence  is  conflicting  fair  doubts  are  to  be  resolved  in 
favor  of  the  conclusions  of  the  trial  court,  and  its  findings  will 
not  be  disturbed  imless  against  the  clear  preponderance  of  the  evi^ 
denoe. 

Appeal  from  a  judgment  of  the  circuit  court  for  Crawford 
county:  Geo.  Clementson,  Circuit  Judge.    Affi/rmed. 
Action  on  an  insurance  contract  to  recover  a  sum  stipu- 
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lated  to  be  paid  to  the  assured  in  case  of  an  incurable  disa- 
bility rendering  him  permanently  incapacitated  to  perform 
any  and  all  manual  labor.  Proof  of  the  claim  was  required 
to  be  filed  with  the  assurer  sixty  days  before  the  maturity 
of  the  contract.  The  complaint  stated  all  facts  requisite  to 
a  recovery,  alleging,  as  the  cause  of  the  disability,  paralysis. 
The  answer  put  in  issue  all  allegations  as  to  the  incurability 
of  plaintiffs  disability.  Near  the  close  of  the  trial  the  court 
allowed  the  complaint  to  be  amended  by  alleging  disease  of 
the  heart  and  of  the  nervous  system  as  causes  of  plaintiff's 
disability,  in  addition  to  paralysis.  Defendant's  counsel  ob- 
jected to  the  amendment  on  the  ground  that  all  claims  under 
the  insurance  contract  not  filed  in  writing  within  six  months 
after  the  maturity  of  the  contract,  except  in  case  of  matu- 
rity by  limitation,  were  barred  by  its  terms. 

As  the  case  was  submitted  for  decision,  the  only  disputed 
fact  was  as  to  whether  plaintiff,  at  the  time  stated  in  the 
complaint  and  down  to  the  time  of  the  trial,  was  affected 
with  an  incurable  malady  rendering  him  totally  incapable 
of  performing  manual  labor.  That  question  was  found  in 
plaintiff's  favor,  and  that  the  disability  was  caused  by  paraly- 
sis and  by  disease  of  the  heart  and  of  the  nervous  system. 
The  conclusion  of  law  followed,  that  plaintiff  was  entitled 
to  judgment,  which  was  rendered  accordingly,  and  from 
which  this  appeal  was  taken. 

Frwnk  E.  ParTdnfion^  for  the  appellant,  contended,  inter 
aliaj  that  the  plaintiff  was  bound  to  set  out  in  his  proofs  of 
loss  all  his  infirmities,  paralysis  and  heart  disease.  Lycom- 
i/ng  Co.  M.  Ins.  Co.  v.  Updegraff^  40  Pa.  St.  311 ;  Beatty  v. 
Lyoommg  Co.  M.  Ins.  Co.  66  Pa.  Si  9;  Blakdey  v.  Phoenix 
Ins.  Co.  20  Wis.  255;  Towne  v.  Sprmgfidd  F.  Ins.  Co.  145 
Mass.  582;  O'Brien  v.  Commercial  F.  Ins.  Co.  63  N.  T.  108, 
112;  Maker  v.  Hihernia  Ins.  Co.  67  N.  T.  283, 288.  He  must 
set  them  all  out  and  set  them  out  truly.  Shallow  v.  Salern^ 
136  Mass.  136.    Where  the  proofs  set  out  one  matter  which 
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is  defensible  and  on  which  the  company  has  relied  and  based 
its  defense,  the  plaintiff  is  bound  and  cannot  set  up  a  new 
matter  on  the  trial.  Cooke,  Life  Ins.  §  119;  Campbell  v. 
Churter  Oak  F,  cfe  M,  Im.  Co,  10  Allen,  213;  Irving  v, 
Eccelsior  F,  Ins,  Co,  1  Bosw.  507;  InsuramA)e  Co,  v,  Newton^ 
22  Wall.  32;  Cluff  v.  Mut,  B,  L,  Ins,  Co.  99  Mass.  317; 
Phillips  V,  N.  T,  L,  Ins.  Co,  9  K  T.  Supp.  836. 

For  the  respondent  there  was  a  brief  by  0,  B,  Thomas  and 
W.  S,  Manning^  and  oral  argument  by  Mr.  Thomas. 

Maeshall,  J.  Appellant's  assignments  of  error  requiring 
notice,  though  five  in  number  and  several  of  them  subdivided, 
may  be  properly  stated  as  two:  (1)  Did  the  court  err  in 
granting  the  amendment  to  the  complaint,  alleging  other 
causes  for  plaintiflfs  disability  than  paralysis  ?  and  (2)  Is  the 
finding  of  fact,  on  the  subject  of  permanent  disability  inca- 
pacitating plaintiff  from  performing  any  manual  labor,  con- 
trary to  the  clear  preponderance  of  the  evidence? 

The  ground  of  objection  to  the  amendment  was  that  the 
articles  of  organization  of  the  company  barred  all  claims  for 
benefits  not  filed  in  writing  with  the  secretary  of  the  com- 
pany within  six  months  after  maturity  of  the  certificate  other 
than  maturity  by  limitation.  That  was  also  a  part  of  the  rules 
and  regulations  attached  to  and  made  a  part  of  the  insurance 
contract.  We  fail  to  see  how  that  affected  the  question  of 
the  propriety  of  the  amendment  alleging  additional  facts  in 
support  of  a  claim  seasonably  filed.  The  filing  of  the  claim  in 
writing  was  admitted.  The  foundation  of  the  claim  was  total 
disability  to  perform  manual  labor.  The  amendment  broad- 
ened out  the  alleged  cause  of  the  disability.  That  was  all.  It 
was  not  a  new  claim,  but  additional  facts  in  support  of  the 
old  claim.  The  material  thing  was  total  incapacity  to  perform 
manual  labor  because  of  an  incurable  disability.  A  mistake  in 
the  real  cause  of  the  disability  was  by  no  means  fatal  to  the 
claim,  there  being  nothing  in  the  insurance  contract  indicat- 
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ing  any  such  result.  The  idea  of  appellant's  counsel  seems  to 
be  that,  if  the  conditions  requisite  to  the  maturity  of  the  con- 
tract existed  and  prima  facie  proof  of  them  was  made  assign- 
ing an  adequate  cause  therefor,  a  mistake  as  to  the  cause  was 
fatal  to  a  recovery.  Such  a  construction  of  the  insurance  con- 
tract would  be  exceedingly  unreasonable, —  would  add,  we 
may  say,  something  not  found  in  the  language  used  in  the  con- 
tract by  any  rational  construction  of  it,  and  would  be  contrary 
to  all  authority  on  the  question.  The  contract  required  due 
proof  of  the  claim.  That  gave  the  assurer,  necessarily,  author- 
ity to  require  reasonable  proof  of  the  existence  of  the  condi- 
tions upon  which  the  claim  against  the  company  under  the 
contract  was  based.  The  term  *'  due  proof  "  did  not  require 
any  particular  form  of  proof  which  the  assurer  might  arbi- 
trarily demand,  but  such  a  statement  of  facts,  reasonably 
verified,  as,  if  established  in  court,  would  prima  fade  require 
payment  of  the  claim.  The  statement  of  one  adequate  fact 
in  the  proofs  did  not  exclude  others  omitted  through  mistake 
or  ignorance.  The  same  rule  applies  as  in  case  of  a  life  or 
fire  policy.  In  the  former,  death  is  the  essential  thing.  As- 
signing in  good  faith  a  wrong  cause  of  death,  in  the  proof  of 
the  maturity  of  the  policy,  is  not  binding  on  the  beneficiary. 
So,  under  a  fire  policy,  loss  by  fire  is  the  main  thing;  but 
assigning  in  good  faith  a  wrong  cause  for  the  fire  in  the 
proof  does  not  preclude  a  recovery  or  militate  against  proof 
of  other  causes  being  produced  on  the  trial  under  proper 
pleadings.  It  is  uniformly  held  th^ji "  due  proof  "  calls  only 
for  such  as  the  law  will  pronounce  reasonable  and  satisfac- 
tory. This  is  well  illustrated  in  Insuramm  Co.  v.  Rodd^  95 
U.  S.  232,  where  the  requirement  in  the  life  policy  was  that 
the  beneficiary  should  furnish  satisfactory  evidence  of  death 
and  of  the  justice  of  the  claim  of  the  assured,  and  excepted 
from  the  risk  death  of  the  assured  by  his  own  hand.  The 
proof  showed  that  the  death  of  the  assured  occurred  that 
way  without  suggesting  that  he  was  insane  at  the  time.    It 
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was  insisted  by  the  insurance  company  that  there  could  be 
no  recovery  because  the  proof  did  not  show  the  existence 
of  facts  rendering  the  company  liable  notwithstanding  the 
assured  died  by  his  own  hand.  The  court,  by  Mr.  Justice 
Bradley,  said  in  substance  that  proof  of  the  death  of  the 
assured,  called  for  by  the  insurance  contract,  did  not  require 
a  statement  of  the  cause  of  death,  and  that  even  the  state- 
ment of  a  cause  which  prima  facie  exempted  the  company 
from  liability  was  not  fatal  to  an  action  on  the  policy;  that 
where  proof  of  death  was  made  and  it  was  not  objected  to 
by  the  company,  the  call  for  proofs  under  the  contract  was 
satisfied  though  they  disclosed  facts  by  which  the  insurer 
could  avoid  the  policy  by  a  defense  to  an  action  on  it,  and 
that  the  beneficiary  could  recover  if  the  essential  fact  of 
death  existed  and  came  about  by  a  cause  rendering  the  com- 
pany liable,  though  such  cause  was  not  fully  stated  in  the 
proof;  that  though  the  proofs  showed  the  existence  of  facts 
suggesting  to  the  company  the  propriety  of  refusing  pay- 
ment and  standing  suit,  that  was  no  bar  to  the  bringing  of  a 
suit,  otherwise  no  suit  could  be  brought  until  the  parties  had 
gone  through  an  extrajudicial  investigation  resulting  favor- 
ably to  the  assured.  To  the  same  effect  is  Buffalo  L.  T.  & 
S,  D.  Co.  V.  Knights  Templar  &  M.  M.  A.  Asso.  126  N.  Y. 
450,  where  the  language  of  the  insurance  contract  called  for 
satisfactory  proofs  of  death,  and  it  was  held  that  a  correct 
statement  of  the  cause  of  death  was  not  required;  that  the 
beneficiary  performed  his  legal  obligation  when  he  furnished 
due  proof  of  the  fact  of  death.  Further  on  the  same  subject 
is  Conn.  Mut.  L.  Ins.  Co.  v.  Schwenh^  94  TJ.  S.  593,  where 
it  was  held  that  an  incorrect 'statement  of  fact  in  proofs  of 
loss  made  in  good  faith  does  not  estop  the  beneficiary  from 
proving  the  truth  under  proper  pleadings,  when  a  correct 
statement  of  the  facts  in  the  proofs  of  loss  is  not  a  condition 
precedent  to  a  recovery  on  the  policy.  Doubt  is  expressed  as 
to  that  even  being  suflacient  to  work  a  forfeiture.    For  fur- 
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ther  discussion  of  the  subject,  see  Bachmeyer  v.  Mat.  H.  F, 
L.  Asso.  87  Wis.  325 ;  Parkefr  v.  Amazon  Ins.  Co.  34  Wis. 
363;  Beach,  Ins.  §§  1227, 1228;  Joyce,  Ins.  §  3319,  and  cases 
cited. 

It  will  be  noted  that  in  the  insurance  contract  in  this  case 
there  is  no  requirement  except  that  due  proof  of  the  claim 
shall  be  filed,  and  no  language  forfeiting  the  right  of  re- 
covery for  failure  to  comply  with  the  requirement  as  to  such 
proof,  and  in  fact  no  requirement  on  the  subject  of  proof 
except  that  giving  the  company  the  right  to  demand  reason- 
able proof  of  the  maturity  of  the  claim,  which,  of  course,  as 
before  indicated,  required  plaintiff  to  conform  to  the  reason- 
able rules  of  the  company  by  stating  in  good  faith  the  true 
situation.  So  far  as  the  evidence  goes  in  this  case,  all  those 
requirements  seem  to  have  been  complied  with.  It  does  not 
appear  that  plaintiff  knew  anjrthing  about  the  real  cause  of 
his  disability  at  the  time  he  made  his  proofs,  other  than  that 
he  was  suffering  from  paralysis. 

It  follows  that,  on  reason  and  authority,  the  trial  court 
correctly  ruled  that  the  additional  facts  in  respect  to  plaint- 
iff's disability  might  be  pleaded  by  way  of  amendment  on 
the  trial,  subject  to  the  right  of  defendant  to  call  witnesses 
as  to  such  facts  and  to  a  continuance  for  the  purpose  if  nec- 
essary. It  follows  also  that  evidence  in  regard  to  the  addi- 
tional reasons  for  plaintiff's  disability  was  properly  received, 
and  that  the  facts  in  that  regard  were  properly  considered 
in  determining  whether  plaintiff  was  totally  disabled  from 
performing  manual  labor  within  the  meaning  of  the  contract 
of  insurance  at  the  time  his  claim  against  the  defendant  was 
filed  and  down  to  the  time  of  the  trial. 

On  the  question  of  whether  the  finding  of  the  trial  judge, 
as  to  whether  plaintiff  was  incurably  disabled  from  perform- 
ing manual  labor  as  alleged,  is  contrary  to  the  clear  preponder- 
ance of  the  evidence,  the  conclusion  must  be  in  the  negative. 
A  careful  consideration  of  the  evidence  satisfies  us  that  it 
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fairly  supports  the  finding.  As  has  often  been  said,  a  trial 
judge  has  such  superior  advantages  for  elucidating  the  truth 
from  evidence  produced  before  him,  over  appellate  courts 
that  do  not  hear  the  witnesses  testify,  that  the  presumptions 
are  in  favor  of  his  conclusions,  and  such  presumptions  must 
prevail  unless  the  weight  of  evidence  be  manifestly  the  other 
way.  In  saying  that  it  is  not  intended  to  carry  with  it  any 
indication  that  evidence  is  not  examined  here  with  all  the 
care  requisite  to  an  original  decision,  so  far  as  the  circum- 
stances will  reasonably  permit  that  to  be  done;  but  such 
circumstances  are  so  inferior  to  those  enjoyed  by  the  judge 
who  sees  the  witnesses  and  hears  them  testify  that  fair 
doubts  are  resolved  in  favor  of  his  conclusions  as  the  method 
best  calculated  to  effectuate  justice  with  reasonable  cer- 
tainty. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


SoHiEBL,  Executrix,  Eespondent,  vs.  Newbueg  and  another, 
imp.,  Appellants. 

3farc^  15 — A^grU  4, 1899. 

Appeal:  Findings:  Absolute  deed  or  mortgagef 

A  finding  of  the  trial  court  that  a  deed  absolute  in  form  was  intended 
as  an  absolute  conveyance  and  not  as  a  conveyance  by  way  of  se- 
curity is  held  to  be  against  the  clear  preponderance  of  the  evi- 
dence. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  O.  B.  Wyman,  Circuit  Judge.    Heversed. 

On  November  26, 1S95,  the  defendant  'Catherine  Newhurg 
was,  and  for  a  long  time  prior  theretp  had  been,  the  owner 
and  in  possession  of  the  premises  described  in  the  complaint. 
At  that  time  the  land  was  incumbered  by  six  mortgages. 
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The  two  junior  mortgages  —  one  for  $500,  and  the  other  for 
$1,000  —  were  held  by  the  plaintiff  to  secure  him  against 
liability  on  certain  uotes  indorsed  by  him  for  the  defend- 
ants. The  mortgage  debts  against  the  land  at  that  time^ 
with  back  taxes,  amounted  to  about  $4,000.  On  the  date 
above  mentioned,  the  parties  met  in  the  office  of  Mr.  Daniels, 
an  attorney,  and  a  deed  for  the^  premises  to  plaintiff  was 
drawn  up,  and  executed  by  defendants.  Whether  it  was 
delivered  on  that  day,  or  the  next,  is  one  of  the  disputed 
facts  in  the  case.  On  November  27th  the  parties  again  ap- 
peared at  the  attorney's  office,  and  the  plaintiff  then  exe- 
cuted and  delivered  to  the  defendant  Catherine  a  land  con- 
tract, by  the  terms  of  which  she  bound  herself  to  pay  plaintiff 
the  sum  of  $4,000,  with  seven  per  cent,  interest,  payable 
annually,  in  annual  instalments  of  $500  each,  besides  the 
taxes  on  the  land.  Upon  such  payments  being  made,  plaint- 
iff agreed  to  convey  the  land  to  her,  clear  of  all  legal  claims, 
except  taxes.  Payments  were  not  made  as  agreed.  The 
plaintiff  then  brought  this  action  to  foreclose  the  land  con- 
tract. 

The  defendants  answered  by  way  of  counterclaim,  to  the 
effect  that  the  plaintiff  agreed  to  take  up  and  assume  the 
mortgage  debts  on  the  farm,  take  a  deed  for  the  same,  and 
hold  it,  allowing  the  defendant  Catherine  to  repay  the 
amount  thereof  at  the  rate  of  $500  annually,  and,  upon  such 
payments  being  made,  to  reconvey  the  land.  The  defend- 
ants admitted  failure  to  pay  certain  taxes  and  the  first  in- 
stalment due  on  the  contract.  Their  demand  for  relief  was 
that  the  deed  be  declared  a  mortgage. 

The  court  found  that  the  deed  mentioned  was  fully  exe- 
cuted and  delivered  on  November  26, 1895 ;  that  $4,000  was 
the  full  value  of  the  land,  and  a  fair  consideration  for  the 
sale  of  the  same;  that  it  was  the  intention  of  the  parties 
that  the  deed  should  be  an  absolute  conveyance  of  the 
premises;  that  the  contract  to  convey  the  lands  correctly 
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stated  the  intention  of  the  parties;  and  that  it  was  not  the 
intention  to  create  a  mortgage  by  the  deed  and  land  con- 
tract. He  also  found  that  defendants  were  in  default  under 
the  contract,  and  directed  a  judgment  of  strict  foreclosure. 
The  defendants  appeal  from  the  judgment  so  entered. 

After  the  case  reached  this  court  the  plaintiff  died  and 
the  action  was  revived  in  the  name  of  his  executrix.  The 
word  "  plaintiff '''  in  the  opinion  refers  to  the  deceased. 

JoTm  A.  Damelsj  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Winter^  Each  df 
Winter^  and  oral  argument  by  W.  O.  Winter. 

Bardeen,  J.  The  main  controversy  is  whether  the  trans- 
action between  the  parties  was  an  absolute  sale  of  the  land 
or  in  effect  a  mortgage.  The  principle  has  long  been  es- 
tablished and  frequently  recognized,  in  this  court,  that  oral 
evidence  is  admissible  to  show  that  a  deed  absolute  on  its 
face  was  in  fact  executed  as  security  for  a  debt,  and  was 
therefore  a  mortgage.  Plato  v.  JRoe^  14  Wis.  453;  Sweet  v. 
Mitchell,  15  Wis.  641;  Kent  v.  Agard,  24  Wis.  378;  Ragan 
V.  Simpson^  27  Wis.  355;  NigJdingoUe  v.  BarenSj  47  Wis.  389; 
Zamson  v,  Moffat,  61  Wis.  153.  An  expression  frequently 
used  in  the  cases  is  "  that  whenever  property  is  transferred, 
no  matter  in  what  form  or  by  what  conveyance,  as  the  mere 
security  for  a  debt,  the  transferee  takes  merely  as  a  mort- 
gagee, and  has  no  other  rights  or  remedies  than  the  law 
accords  to  mortgagees."  Hoile  v.  Bailey,  58  Wis.  434;  Starha 
V.  Rtdfidd,  52  Wis.  349;  Howe  v.  Carpenter,  49  Wis.  697; 
Merchants^  <&  M.  S.  Bank  v.  Lovejoy,  84  Wis.  601 ;  Schriber 
V.  Le  Clair,  66  Wis.  579. 

There  are  a  few  facts  in  this  case  upon  which  all  parties 
agree.  Briefly,  they  may  be  stated  as  follows:  That  the 
defendant  Catherine  Newburg  was  the  owner  of  the  land  in 
question,  and  in  possession  thereof,  and  that  plaintiff  has 
never  had  possession;  that  the  land  was  incumbered  by  at 
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least  six  mortgages,  the  plaintiff  holding  the  two  junior  secu- 
rities; that  the  debts  against  the  property  on  November  26, 
1895,  amounted  to  about  S^,000 ;  that  some  of  the  mortgagees 
were  pressing  payment;  that  the  deed  under  which  plaintiff 
claims  bears  date  November  26, 1895,  and  the  land  contract 
on  the  following  day ;  that  both  the  deed  and  contract  event- 
ually came  to  the  hands  of  the  parties  entitled  thereto;  that 
plaintiflf  has  paid  about  $2,200  of  the  indebtedness  against 
the  farm;  that  he  purchased  the  Johnson  note  and  mortgage 
after  he  received  the  deed,  and  took  an  assignment  thereof 
to  himself,  instead  of  having  the  same  satisfied;  and  that  he 
Btill  holds  said  mortgage  and  note  and  has  not  delivered  any 
of  the  securities  or  notes  he  has  paid  to  the  defendants. 
These  are  undisputed  facts. 

Upon  the  disputed  questions  in  the  case  the  court  held 
with  the  plaintiff;  and,  unless  we  can  say  that  the  evidence 
is  clear  that  it  was  the  real  intention  of  the  parties  that  the 
transaction  was  to  be  a  mortgage,  his  findings  ought  not  to 
be  disturbed.    Becker  v.  Howard^  75  Wis.  415. 

There  was  a  sharp  conflict  in  the  testimony  as  to  just  what 
occurred  in  Mr.  Daniels's  office  at  the  time  the  deed  was 
drawn.  Both  defendants  and  the  scrivener  say  the  deed  was 
drawn  and  executed  on  the  26th,  but  not  delivered;  that 
after  the  deed  was  drawn  the  plaintiff  said  he  did  not  believe 
he  would  close  the  matter  up  then,  as  he  wanted  to  see  how 
much  there  was  due  on  the  paper  he  had  indorsed ;  that  he 
went  home,  and  the  parties  came  back  the  next  day,  when 
the  deal  was  consummated,  and  both  deed  and  contract  were 
then  delivered.  Plaintiff  swears  that  the  deed  was  delivered 
on  the  26th,  and  that  the  contract  was  an  afterthought,  and 
made  in  pursuance  of  an  agreement  with  defendants  after 
the  deed  was  delivered.  He  does  say,  however,  "  I  refused 
to  sign  the  deed  in  Daniels's  office  on  the  26th,  and  said 
1  wanted  to  look  the  matter  up  and  find  out  how  much  New- 
hurg  was  owing  me."    Just  what  he  meant  by  saying,  "I 
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refused  to  sign  the  deed,"  is  not  clear,  but  the  fact  that  he 
wanted  to  find  out  how  his  account  stood  with  Netohurg  is 
confirmatory  of  Daniels's  statement  that  the  transaction  was 
not  closed  on  the  26th.  Plaintiff's  bookkeeper  testified  that, 
to  the  best  of  his  recollection,  the  deed  was  delivered  to 
plaintiff  on  the  26th,  and  put  in  the  safe. 

When  viewed  in  the  light  of  the  surrounding  circumstances, 
we  are  quite  clear  that  the  finding  of  the  court  is  against  the 
clear  preponderance  of  the  evidence.  Mr.  Daniels  is  positive 
that  he  kept  the  deed  himself  over  night,  and  that  both  deed 
and  contract  were  delivered  together.  His  testimony  is  also 
quite  clear  and  satisfactory  as  to  what  transpired  in  his  office, 
leading  up  to  the  execution  and  delivery  of  these  papers. 
The  conclusion  is  almost  irresistible  that  plaintiff  was  to 
take  up  the  indebtedness  against  the  land  and  allow  the  de- 
fendants to  pay  him  back  at  the  rate  of  $500  per  year.  The 
plaintiff's  acts  are  consistent  with  this  theory,  and  utterly 
inconsistent  with  any  other  theory.  If  he  did  come,  as  he 
claims,  to  be  the  absolute  owner  of  this  farm,  why  should 
he  take  an  assignment  of  the  Johnson  mortgage  ?  Speaking 
of  the  notes  he  had  indorsed  and  the  mortgage  he  had  paid, 
he  said:  "  I  was  to  keep  them,  or  could  keep  them,  until  the 
time  when  the  contract  became  a  deed."  And  again:  "I 
have  taken  an  assignment  of  the  Johnson  mortgage  to  my- 
self. I  was  willing  to  deliver  up  these  notes  that  I  had  paid, 
at  any  time  when  the  contract  and  everything  was  settled." 
If  he  had  made  an  absolute  purchase  of  this  land  upon  the 
consideration  that  he  was  to  pay  the  claims  against  it,  there 
was  nothing  to  be  settled,  in  that  respect.  All  parties  agree 
that  they  had  figured  up  the  amount  of  these  outstanding 
debts,  and  that  they  amounted  to  the  sum  mentioned  as  the 
consideration  in  the  deed,  and  also  in  the  contract  to  recon- 
vey.  The  principle  recognized  in  the  authorities  is  that  once 
a  mortgage  always  a  mortgage.  Hunter  v.  Maunum,  78 
Wis.  656.     So,  when  the  parties'  acts  are  only  consistent 
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with  the  theory  of  the  continued  existence  of  the)  mortgage 
debt,  that  fact  is  bound  to  have  considerable  persuasive  force 
in  passing  upon  oral  disputes.  We  are  therefore  unable  to 
reconcile  the  plaintiffs  conduct  with  his  statement  of  what 
the  transaction  really  was.  We  are  convinced  that  the  court's 
findings  are  contrary  to  the  intentions  of  the  parties,  and 
contrary  to  the  actual  fact.  The  deed,  though  absolute  in 
form,  was  a  conveyance  by  way  of  security,  and  therefore 
necessarily  a  mortgage.  The  contract,  although  purporting 
to  be  a  contract  of  purchase,  was  merely  a  defeasance  of  the 
contemporaneous  deed.  Plaintiffs  rights  in  the  premises 
are  no  greater  than  those  of  a  mortgagee,  and  as  such  he 
must  enforce  them.  The  defendants  having  set  up  the  facts 
in  their  answer,  and  admitting  themselves  to  be  in  default, 
there  seems  to  be  no  good  reason  why  full  and  adequate 
relief  may  not  be  granted  in  this  action.  The  judgment  of 
the  circuit  court  will  therefore  be  reversed,  and  the  case  re- 
manded with  directions  to  enter  the  usual  judgment  of  fore- 
closure and  sale  as  provided  in  cases  of  mortgages. 
By  the  Court, —  So  ordered. 


In  be  Callahan. 
March  15-- April  Jn  1S99. 


Insolvent  debtors:  Discharge:  Burden  of  proof:  Practice:  Inventory: 
Exemptions:  Appeal:  Findings, 

1.  Although  the  requirements  of  ch.  179,  R  S.  1878,  in  respect  to  an  in- 
solvent debtor  seeking  a  discharge  from  his  debts  literally  relate 
only  to  the  procedure,  namely  the  filing  of  the  necessary  papers, 
etc.,  yet  under  the  provision  of  sec.  4296,  that  an  assignment  shaU 
be  directed  if  it  shall  appear  that  the  insolvent  "  has  in  all  respects 
conformed  to  the  matters  required  of  him  in  this  chapter,"  not  only 
the  filing  of  the  papers  should  be  shown  but  also  the  existence  of 
.    the  facts  required  to  be  stated  therein. 
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2.  The  burden  of  proof  is  at  all  times  upon  the  debtor  in  such  a  case, 
and  the  court  is  entitled  to  the  utmost  frankness  and  the  fullest 
explanation  before  it  can  be  satisfied  of  the  material  facts,  espe- 
cially if  any  suspicious  circumstances  appear. 

8.  The  uncorroborated  testimony  of  the  debtor  in  such  a  case,  that  he 
was  a  physician  and  commenced  practice  in  1891;  that  his  business 
had  been  prosperous,  so  that  up  to  1896,  the  year  after  a  claim  for 
malpractice  was  made  against  him,  he  had  not  only  supported  his 
family  and  accumulated  reasonable  library  and  apparatus,  but  had 
built  an  expensive  homestead  costing  some  $4,800,  and  had  paid 
over  to  his  wife  some  $2,000  claimed  to  have  been  borrowed  of  her; 
and  that  at  the  time  of  his  petition,  but  a  little  more  than  a  year 
thereafter,  he  had  absolutely  nothing  except  a  list  of  accounts  worth 
but  $100  or  $200,  is  held  insufficient  to  warrant  his  discharge,  espe- 
cially when  discredited  by  the  facts  that  he  ceased  to  keep  a  bank 
account  almost  immediately  after  the  rendition  of  a  large  verdict 
against  him  on  the  claim  fpr  malpractice;  that  he  kept  none  there- 
after, although  one  was  kept  by  his  wife;  that  no  explanation 
whatever  was  given  of  the  disposal  of  his  professional  income  since 
that  time;  that  he  accounted  for  the  loss  of  his  case  book  in  which 
charges  for  professional  services  were  made  by  the  improbable 
story  that  it  had  been  stolen,  and  testified  that  the  inventory  of  12o 
debtors  owing  for  professional  services  was  made  from  memory  after 
the  alleged  theft 

4  It  is  better  practice  under  ch.  179,  R  S.  1878,  for  the  insolvent  debtor 
to  comply  with  the  letter  of  the  statute  and  schedule  ''all  his  es- 
tate," including  exempt  property,  even  if  it  is  not  absolutely  neces- 
sary to  include  the  exempt  property. 

5.  The  decision  of  the  trial  court,  if  supported  by  the  evidence,  will  not 
be  reversed  for  want  of  findings  of  fact,  especially  in  a  special  pro- 
ceeding. 

Appeal  from  an  order  of  the  circuit  court  for  La  Orosse 
county:  O.  B.  Wtman,  Circuit  Judge.    Affirmed, 

On  December  28, 1897,  John  Z.  CaUdhcm^  a  physician  in 
La  Crosse,  filed  his  petition  alleging  insolvency  and  praying 
a  discharge  from  his  debts  under  ch.  179,  E.  S.  1878.  His 
schedule  of  creditors  contained  a  few  accounts  for  household 
expenses  aggregating  about  $180,  a  secured  debt  to  a  bank 
of  $110,  and  a  judgment  for  $3,971.42  recovered  in  the  cir- 
cuit court  for  La  Crosse  county  on  October  19, 1897,  upon  a 
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verdict  rendered  May  17, 1897.  The  schedule  of  assets  con- 
sisted of  about  125  open  accounts  for  professional  services, 
a  silver  watch,  and  some  office  furniture.  It  appeared  by 
his  testimony  that  he  had,  in  addition,  items  of  personal 
property  omitted  as  exempt  from  execution, —  professional 
library,  $150  or  $200;  surgical  instruments,  $150;  operating 
chair,  $50;  two  horses,  $100;  a  buggy,  $25;  and  a  cutter, 
$25.  There  was  substantially  no  evidence  except  his  own 
testimony,  from  which  it  appeared  that  he  completed  his 
medical  coxiTse  and  settled  in  La  Crosse  in  1891,  where  his 
practice  very  soon  became  lucrative;  that  in  October,  1895, 
he  attended  professionally  Emily  A.  Peterson;  and  that  on 
December  28, 1895,  he  received  a  demand  from  her  attor- 
neys to  settle  a  claim  for  malpractice  in  treating  her,  which 
afterwards  resulted  in  the  judgment  above  mentioned,  and 
also  in  a  suit  by  her  husband  for  damages  in  the  same  con- 
nection. He  testified  that  on  coming  to  La  Crosse  he  was 
indebted  to  his  wife  for  moneys  obtained  from  her  to  pur- 
chase a  former  homestead  in  Merrill,  and  to  support  himself 
while  pursuing  his  medical  studies,  in  about  the  sum  of 
$2,000,  and  that  he  had  paid  that  to  her  in  the  interval  com- 
mencing in  1891 ;  that  in  December,  1895,  to  apply  on  that 
debt,  he  assigned  to  her  a  mortgage  of  $235.  In  1896  he 
deeded  to  her  his  homestead  in  La  Crosse,  representing  a 
cost  of  some  $4,800,  wholly  without  consideration.  It  also 
appeared  that  his  wife  made  a  transfer  in  May,  1897,  of  a 
$400  mortgage,  and  of  $1,000  par  value  of  bank  stock  stand- 
ing in  her  name.  These  transactions  were  discovered  from 
records,  and  only  brought  out  on  cross-examination.  Two 
or  three  additional  accounts  for  professional  services  were 
hot  included  in  the  inventory.  The  petitioner  offered  as  an 
explanation  that  in  August,  1897,  his  office  was  entered,  and 
his  case  book,  in  which  were  his  only  memoranda  of  the 
accounts  due  him,  together  with  $280  in  gold  that  day  bor- 
rowed from  bank,  were  stolen,  and  that  he  had  no  mem- 
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oranda  whatever  of  the  debts  due  him,  except  a  few  bills 
which  he  had  made  out  just  before  the  book  was  stolen.  He 
stated  that  the  list  of  accounts  attached  to  his  petition  was 
made  up  from  memory.  He  was  subjected  to  a  vigorous 
cross-examination  as  to  the  fact  of  the  indebtedness  to  his 
wife,  and  the  manner  of  payment,  which  he  stated  was  com- 
pleted in  November  or  December,  1895,  and  in  1896;  the 
$235  mortgage  above  mentioned  being  the  last  payment. 
The  evidence  tended  to  show  a  value  for  his  accounts  re- 
ceivable, scheduled,  ranging  from  $80  to  $350.  Mrs,  Peter- 
son filed  a  remittitur  of  all  of  her  judgment  in  excess  of 
$700,  whereby  it  is  claimed  the  indebtedness  was  so  reduced 
that  petitioner  was  no  longer  insolvent.  The  court  filed  no 
findings  of  fact,  but  entered  an  order  that  the  petition  be 
not  granted,  and  the  proceeding  be  dismissed,  and  that  Mrs, 
Peterson^  the  opposing  creditor,  have  judgment  for  costs, 
from  which  order  this  appeal  is  taken  by  the  petitioner.   • 

Thomas  Morris^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Winter^  Esch  <& 
WinteTy  and  oral  argument  by  John  J.  Esch. 

Dodge,  J.  Oh.  1T9,  with  reference  to  the  discharge  of  in- 
solvent debtors,  although  it  has  occupied  a  place  in  the  stat- 
utes since  1849  without  very  much  change,  and  has  existed 
substantially  in  New  York  from  very  early  times,  has  re- 
ceived but  little  consideration  or  construction  in  this  court. 
Sec.  4296  provides  that  when  it  shall  satisfactorily  appear 
to  the  court  or  judge  that  the  insolvent  is  justly  and  truly 
indebted  to  the  creditors  in  the  sums  mentioned  in  his  sched- 
ule and  affidavit,  that  such  insolvent  has  honestly  and  fairly 
given  a  true  account  of  his  estate,  and  has  in  all  things  con- 
formed to  the  matters  required  of  him  in  this  chapter,  such 
court  or  judge  shall  direct  an  assignment  of  all  the  estate  ex- 
cept such  as  is  exempt  from  execution;  and  sec.  4299  provides 
that  the  court  shall  grant  a  discharge  upon  the  filing  of  the 
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certificate  of  the  assignee  that  the  assignment  has  been  exe- 
cuted and  the  assets  turned  over.  It  will  be  observed  that 
the  only  conditions  literally  specified  to  be  fulfilled  are  that 
it  shall  satisfactorily  appear  that  the  insolvent  has  (1)  "  hon- 
estly and  fairly  given  a  true  account  of  his  estate,"  and  (2) 
"has  in  all  things  conformed  to  the  matters  required  of  him 
in  this  chapter."  It  is  true  the  requirements  of  the  chapter 
literally  relate  only  to  the  procedure,  namely,  the  filing  of 
the  petition  and  schedules,  accompanied  by  a  specified  afli- 
davit,  and  the  giving  of  notice;  but  the  purpose  of  the  stat- 
ute, obviously,  cannot  be  satisfied  unless  the  petitioner  shows, 
not  only  that  he  had  filed  such  necessary  papers,  but  that 
the  facts  required  to  be  stated  therein  exist.  Oerman  Amer- 
ican  Bank  v.  BuUer-MvMer  Go.  87  Wis.  467.  This  is  ren- 
dered all  the  more  clear  by  sec.  4302,  which  authorizes  a 
discharge,  if  granted,  to  be  set  aside  if  petitioner  swore 
falsely  in  his  affidavit  annexed  to  his  petition.  That  aflBi- 
davit  must  state,  inter  alia^  that  petitioner  has  not  at  any 
time  or  in  any  manner  disposed  of  or  made  over  any  part  of 
his  estate  for  the  future  benefit  of  himself  or  his  family  or 
in  order  to  defraud  any  of  his  creditors,  and  that  he  has  in 
no  instance  created  or  acknowledged  a  debt  for  a  greater 
sum  than  he  honestly  owed. 

The  court  beiow  entered  an  order  denying  the  petition, 
without  making  any  finding  of  facts, —  a  practice  not  to  be 
encouraged,  as  it  leaves  this  court  without  information  of 
the  conclusion  reached  by  the  trial  court  as  to  the  weight  of 
evidence  or  credibility  of  witnesses  on  the  issues  of  fact 
tried,  if ,  as  in  this  case,  there  be  more  than  one.  Dietz  v. 
Neenah^  91  Wis.  422, 425.  The  rule  is  well  established,  how- 
ever, that  the  decision  will  not  be  reversed  for  want  of  find- 
ing of  facts,  if  the  evidence  supports  it  {Disch  v,  Timm^  101 
Wis.  179),  especially  in  a  special  proceeding  {(}ill  v.  M.  <& 
L.  TT.  R.  Co.  76  Wis.  293). 

Bemembering  that  the  burden  of  proof  is  at  all  times 
Vol.  102—86 
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upon  the  petitioner  who  invokes  the  extraordinary  relief 
authorized  by  ch.  179  {In  re  Ranhin^  85  Wis.  15),  and  that 
the  court  is  entitled  to  the  utmost  frankness  and  the  fullest 
explanation  before  it  can  be  satisfied  of  the  material  facts, 
especially  if  any  suspicious  circumstances  appear,  the  evi- 
dence fails  to  satisfy  us  either  that  the  petitioner  has  hon- 
estly and  fairly  given  a  true  account  of  his  estate,  and  has 
made  a  true  inventory  of  all  of  his  estate,  and  of  books, 
vouchers,  and  securities  relating  thereto,  or  that  he  has  not 
in  any  manner  disposed  of  or  made  over  any  part  of  his  es- 
tate for  the  future  benefit  of  himself  or  family  or  in  order 
to  defraud  his  creditors.  It  appears  from  petitioner's  own 
evidence  that  his  business  had  been  prosperous,  so  that,  up 
to  the  year  following  the  time  when  the  claim  for  malprac- 
tice was  made  against  him,  he  had  not  only  supported  his 
family  and  accumulated  reasonable  library  and  apparatus, 
but  had  built  an  expensive  homestead  costing  some  $4,800, 
and  had  paid  over  to  his  wife,  according  to  his  own  state- 
ment, some  $2,000,  and  that  at  the  time  of  his  petition,  but 
a  little  more  than  a  year  thereafter,  he  had  absolutely  noth- 
ing, except  a  list  of  accounts  worth,  according  to  his  own 
testimony,  but  $100  or  $200.  This  story  would  be  credible 
only  if  fully  confirmed  by  other  evidence  than  the  petition- 
er's own  testimony.  When  it  is  discredited  by  the  fact  that 
his  bank  account,  theretofore  kept,  ceased  almost  at  the 
moment  of  the  rendition  of  a  large  verdict  against  him;  that 
his  book  in  which  the  charges  were  made  for  professional 
services,  from  which  he  had  been  able  to  save  these  consid- 
erable sums  of  money  in  the  past,  had  disappeared,  and  its 
disappearance  was  accounted  for  only  by  his  own  statement 
of  a  theft, —  improbable,  because  the  book  was  of  no  possi- 
ble use  to  anyone  else;  that  since  about  the  time  of  the 
verdict  no  explanation  whatever  was  given  of  the  disposal 
of  his  professional  income,  no  bank  account  being  kept  by 
him,  while  one  was  kept  by  his  wife;  accompanied  by  the 
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fact  that  according  to  his  own  story  the  inventory  list  of 
126  debtors  was  made,  after  the  alleged  theft  of  his  account 
book,  from  memory, —  we  are  not  satisfied  of  its  truth.  The 
petitioner's  evidence  fails  to  convince  us  that  his  alleged  in- 
debtedness to  his  wife  is  not  an  entire  fabrication.  It  also 
fails  to  convince  us  that  for  the  two  years  prior  to  the  peti- 
tion there  had  been  no  accumulations  from  his  professional  in- 
come, or  that  such  accumulations  have  not  been  passed  over 
to  his  wife  for  the  future  use  of  himself  and  his  family.  We 
are  also  wholly  unconvinced  that  his  case  book,  wherein 
were  his  charges  for  professional  services,  and  his  bank 
book,  are  not  in  existence  and  within  his  reach,  had  he  seen 
fit  to  produce  them.  This  fact,  in  itself,  would  be  a  breach 
of  one  of  the  requirements  of  the  statute;  but  it  also  goes 
far  to  create  a  suspicion,  if  not  a  belief,  of  the  existence  of 
others.  We  hold,  therefore,  that  the  evidence  would  have 
supported  findings  of  fact  to  have  justified  the  decision  ren- 
dered, which,  therefore,  should  be  sustained. 

We  deem  it  unnecessary  to  decide  whether  the  omission 
of  exempt  property  from  the  schedules  is  a  breach  of  the 
statute,  if  made  innocently  and  upon  the  supposition  that 
such  property  is  not  required  to  be  included.  In  re  Mob- 
lett,  73  Wis.  361;  Yam,  Ingen  v.  Fddt,  86  Wis.  345.  It  is 
certainly  better  practice  to  fully  comply  with  the  letter  of 
the  statute,  and  schedule  "  all  the  estate."  That  which  is 
exempt  can  thereafter  be  determined  by  the  court  with  much 
more  certainty  of  justice  to  all  parties  than  can  be  expected 
from  an  exercise  of  the  insolvent's  own  judgment. 

By  ike  Cowrt. — The  order  of  the  circuit  court  is  aflBrmed. 
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SoHAiDLEB,  Administratrix,   Respondent,  vs.  Chicago    & 

NOETHWESTBBN    RAILWAY    CoMPANY,   AppellSpnt. 

March  IS—AprU  4>  1899. 

BaUroada:  Negligence  causing  death:  Hypothetioal  questions:  Incurable 
disease:  Damages:  Bemarks  of  counsel:  General  and  special  ver- 
dict: Instructions  to  jury. 

1.  In  an  action  against  a  railway  company  for  the  death  of  plaintifiTs 
intestate,  which  occurred  from  diabetes  mdlitus  thirteen  days  after 
a  collision  at  a  highway  crossing,  there  was  evidence  that  plaintiff 
suffered  from  said  disease  two  years  before  his  death;  that  it  was 
a  chronic  disease  and  usually  terminated  fatally  in  from  four 
months  to  six  years,  depending  on  age;  but  that  plaintiff  for  a 
year  and  a  half  prior  to  the  accident  was  apparently  in  a  normal 
state  of  health.  Hdd,  that  an  hypothetical  question  designed  to 
elicit  from  witnesses  their  opinions  as  to  the  cause  of  death,  which 
recited  the  evidence  with  reference  to  the  accident  but  omitted  all 
reference  to  said  disease,  was  misleading. 

21  A  railway  company  cannot  escape  liability  for  negligence  causing 
death  by  showing  that  the  person  killed  was  so  diseased  that  his 
life  would  necessarily  have  terminated  in  a  short  time  in  the  ab- 
sence of  the  accident,  but  such  evidence  should  be  taken  into 
account  in  assessing  the  damages. 

8.  In  such  a  case  statements  of  plaintiff*s  counsel  in  his  argument  to 
the  jury  that  "  We  can  show  you  how  many  hundred  men  have 
come  near  being  killed  there,  if  you  want  us  to; "  that  ''You  are 
called  upon  to  set  a  price  upon  a  human  life; "  that  ^  Barriers  are 
erected  and  watchmen  placed  at  crossings  on  account  of  their 
danger,  and  in  this  case,  unless  the  company  can  show  they  blew 
the  whistle  and  rang  the  bell,**  it  was  liable;  that  "I  know  of  a 
case  in  this  town  of  a  doctor  who  treated  a  little  boy,  who  said  the 
boy  must  die;  but  no  sooner  had  he  pronounced  his  death  sentence 
than  he  got  better,  in  defiance  of  the  doctor's  prognostication,'* 
are  held  erroneous,  where  not  properly  excluded  from  the  consid- 
eration of  the  jury  by  the  trial  court 

L  The  submission  of  a  general  verdict  in  connection  with  a  special 
verdict,  and  the  giving  of  a  lengthy  charge  to  the  jury  thereon, 
some  portions  of  which  were  applicable  to  the  special  questions,  is 
erroneouSi 
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6.  The  giving  of  instructions  to  the  jury  applicable  to  questions  sub- 
mitted for  special  yerdict,  in  detached  fragments,  distant  from 
each  other,  disapproved. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  O.  B.  Wyman,  Circuit  Judge.    Heversed. 

For  the  appellant  there  was  a  brief  by  Mshj  Ca/r-y^  Ujpham 
<Ss  Blacky  and  oral  argument  by  John  T.  Fish. 

For  the  respondent  there  was  a  brief  by  D.  F.  Jonea^  and 
oral  argument  by  Mr,  Jones  and  Mr.  F.  H.  Bloomingdale. 

Cassodat,  0.  J.  This  action  was  brought  to  recover  dam- 
ages for  the  death  of  John  F.  Schaidler,  husband  of  the 
plaintiff,  resulting  from  injuries  received  by  him,  October  4, 
1895,  at  a  crossing  of  the  defendant's  railroad  track  with  a 
certain  highway  leading  from  the  village  of  Norwalk  to 
Eidgeville,  in  Monroe  county.  Issue  being  joined  and  trial 
had,  the  jury  at  the  close  of  the  trial  returned  a  special  and 
also  a  general  verdict  to  the  eflPect  (1)  that  the  deceased  was 
injured  in  his  person  at  the  highway  crossing  in  question 
October  4, 1895 ;  (2)  that  the  whistle  of  the  head  locomotive 
was  not  blown  at  the  whistling  post  eighty  rods  north  of  the 
crossing;  (3)  that  the  bell  of  the  head  locomotive  was  not 
rung  eighty  rods  north  of  the  highway  crossing  and  from' 
thence  until  the  locomotive  passed  the  crossing;  (4)  that  such 
failure  to  ring  the  bell  or  blow  the  whistle  was  the  proxi- 
mate cause  of  the  injury;  (5)  that  the  deceased  was  not  guilty 
of  any  want  of  ordinary  care  on  his  part  which  proximately 
caused  or  contributed  to  such  injury;  (7)  that  such  injury 
was  an  adequate  and  efficient  cause  of  the  death  of  the  de- 
ceased; (8)  that  the  deceased,  prior  to  October  4, 1895,  did 
have  dicibetes  mdHtiie,  (9)  but  had  recovered  from  such  dis- 
ease October  4, 1895;  (10)  that  the  deceased  died  of  diabetes 
raellitxLs;  (11)  that  such  disease  was  precipitated  by  the  in- 
jury received  by  him  at  the  time  and  place  in  question; 
(12)  that  he  would  have  lived  longer  than  he  did  if  he  had 
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not  met  with  the  accident  in  question;  (13)  that  a  man  of 
ordinary  intelligence  and  prudence,  considering  the  business 
carried  on  by  the  defendant,  ought  to  have  reasonably  ex- 
pected, under  all  the  attending  circumstances,  that  the  fail- 
ure to  blow  the  whistle  or  the  failure  to  ring  the  bell  would 
likely  result  in  an  injury  to  a  traveler  on  the  public  highway 
at  the  crossing  in  question;  (14)  that  the  plaintiff,  as  such 
widow,  has  sustained  pecuniary  loss  by  reason  of  such  death 
to  the  amount  of  $2,000;  (15)  that  they  found  for  the  plaint- 
iff. From  the  judgment  entered  upon  such  verdicts  the  de- 
fendant appeals. 

On  the  day  in  question  the  deceased  started  from  his  home 
at  Eidgeville,  some  distance  northeasterly  of  the  crossing  in 
question,  with  a  team  and  lumber  wagon  loaded  with  hogs 
in  a  rack.  He  passed  over  the  crossing  in  question,  and 
went  in  a  southwesterly  direction  to  Norwalk,  which  was 
about  four  miles  from  Eidgeville.  After  disposing  of  his 
hogs  he  started  home  by  the  same  route.  As  he  approached 
the  crossing  the  highway  ran  along  on  the  west  side  of  the 
defendant's  right  of  way,  but  at  a  very  much  lower  grade. 
At  a  distance  of  373  feet  south  of  the  crossing  the  highway 
was  about  seventeen  feet  lower  than  the  crossing.  From 
•that  point  until  it  got  within  seventy-three  feet  of  the  cross- 
ing it  gradually  rose,  until  it  was  only  eleven  and  eight- 
tenths  feet  below  the  crossing,  and  continued  to  rise  until 
it  got  within  twenty-two  feet  from  the  railway  track,  when 
the  ascent  became  very  abrupt.  At  eighteen  feet  from 
the  crossing  the  railway  track  was  seven  and  one-half  feet 
higher  than  the  surface  of  the  highway.  As  the  highway 
came  near  the  crossing  it  gradually  turned  toward  the  east. 
Upon  the  northerly  side  of  the  highway,  so  approaching  the 
crossing  from  the  direction  of  Norwalk,  there  was  a  high 
embankment  upon  the  westerly  side  of  the  defendant's  right 
of  way,  with  railroad  ties  piled  on  the  top  of  it  adjacent  to 
the  railroad  track,  obstructing  the  view,  so  that  a  person 
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approaching  the  crossing  from  that  direction  was  unable  to 
see  a  train  coming  from  the  north  until  within  a  few  feet 
from  the  track.  Such  embankment  came  to  within  eighteen 
or  twenty  feet  of  the  track.  A  person  could  not  see  a  train 
approaching  from  the  north  at  any  considerable  distance 
until  he  got  so  near  the  track  that  the  embankment  with  the 
ties  piled  thereon  would  not  obstruct  his  vision. 

There  is  testimony  tending  to  prove  that  when  the  deceased 
came  to  that  little  hill,  going  up  to  the  crossing,  he  stopped 
a  second,  looked  toward  the  crossing,  and  drove  on  again ; 
.  that  bis  team  walked  up,  going  to  the  crossing;  that  then, 
at  the  same  time  that  the  horses  stepped  on  the  crossing,  the 
train  came  along;  that  the  off  horse  tried  to  jump  over,  and 
got  hit  by  the  engine;  that  the  deceased  tried  to  jerk  them 
back;  that  the  collision  threw  the  horses  back,  and  broke 
up  the  wagon  tongue  and  reach,  and  threw  everything  head 
over  heels,  and  the  whole  lot  fell  on  the  top  of  the  deceased; 
that  the  whistle  was  not  blown  before  the  train  reached  the 
crossing,  nor  the  bell  rung;  that  the  train  was  running  pretty 
fast;  that  it  was  downgrade;  that  the  train  was  not  using 
any  steam. 

Upon  the  record  before  us  we  do  not  feel  authorized  to 
say,  as  a  matter  of  law,  that  the  finding  of  the  jury  upon 
either  the  first,  second,  third,  fourth,  or  fifth  question  sub- 
mitted is  unsupported  by  evidence. 

1.  Error  is  assigned  because  the  physicians,  as  medical  ex- 
perts on  the  part  of  the  plaintiff,  were  allowed  to  answer  this 
hypothetical  question:  "Assuming  that  on  the  4th  day  of 
October,  1895,  the  deceased  was  a  young  man,  about  twenty- 
six  years  of  age;  that  he  was  a  farmer  by  occupation,  and 
for  a  year  or  more  prior  thereto  had  been  in  charge  of  a 
farm,  working  the  same,  and  performing  severe  manual 
labor,  such  as  farmers  usually  perform,  during  that  time; 
that  for  a  year  and  a  half  prior  thereto  he  was  apparently 
in  a  normal  state  of  health;  that  on  the  day  aforesaid  he 
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loaded  a  load  of  hogs,  and  went  with  his  team  to  Norwalk, 
a  distance  of  three  and  a  half  miles  or  more,  and  transacted 
his  business;  that  while  returning  home,  sitting  in  a  lumber 
wagon,  he  attempted  to  drive  his  team  and  wagon  across 
the  defendant's  railroad  crossing  at  a  point  mentioned  in 
the  complaint;  that  the  defendant's  locomotive  and  train 
rushed  down  upon  him  while  his  team  was  upon  the  cross- 
ing aforesaid,  killing  one  horse  and  throwing  the  deceased 
to  the  ground  with  great  violence,  and  hurling  the  wagon 
and  rack  upon  him ;  that  a  few  hours  later  he  spat  blood,  and 
some  time  following  this  felt  sick,  suflPered  loss  of  strength, 
appetite,  and  sleep;  that  he  was  not  thereafter  able  to  per- 
form his  usual  work,  or  perform  labor  of  any  kind  as^there- 
tofore,  and  grew  steadily  weaker  from  day  to  day;  that  on 
or  about  the  16th  day  of  October,  1895,  he  became  bedrid- 
den, and  about  2  o'clock  of  the  same  day  lapsed  into  un- 
consciousness, accompanied  by  heavy  breathing,  and  about 
twelve  hours  thereafter  (1:30  o'clock,  Thursday  morning,  on 
the  17th  day  of  October,  1895, —  thirteen  days  after  the  in- 
jury) he  died,  what,  in  your  opinion,  was  the  cause  of  death?" 

The  experts  found  difficulty  in  answering  the  question. 
One  of  them  said :  "  The  immediate  cause  of  death  would 
have  to  be  found  upon  more  exact  knowledge  as  to  his  con- 
dition at  the  time; "  that  the  exact  cause  of  death  he  could 
not  give,  but,  confining  himself  to  the  facts  recited  in  the 
question,  he  would  attribute  his  death  to  the  accident.  An- 
other answered  the  same  way,  upon  the  assumption  that  the 
question  embraced  all  the  facts  to  be  obtained.  Another 
answered  the  same  way,  and  also  said  that  in  his  opinion 
the  man  died  of  disease  produced  or  intensified  by  the  acci- 
dent; that  the  accident  might  not  have  caused  the  imme- 
diate disease  of  death ;  that  he  did  not  know  what  the  disease 
was,  and  from  the  statement  of  facts  given  to  him  he  could 
not  with  any  certainty  tell  what  that  disease  was. 

No  physician  was  called  to  attend  the  deceased  until  tho 
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day  before  he  died,  and  that  physician  was  not  sworn  on 
behalf  of  the  plaintiff.  He  was  subsequently  sworn,  how- 
ever, and  testified  (what  is  now  conceded)  that  he  was  called 
to  administer  to  the  deceased  October  15,  1893;  that  he 
then  found  him  suflfering  from  diabetes  mellitus  or  what  is 
called  sugar  diabetes,  which  he  had  then  been  suflfering  from 
for  several  months;  that  he  continued  to  treat  him  at  that 
time  until  November  20,  1893;  that  the  nature  of  diabetes 
mellitus  was  to  run  a  chronic  course,  and  usually  terminate 
in  death ;  that  the  younger  the  patient  the  shorter  it  usually 
runs,  and  that  it  would  run  anywhere  from  four  months  to 
six  years;  that,  assuming  the  deceased  to  have  been  twenty- 
four  years  of  age  when  he  attended  him  in  1893,  his  prob- 
able length  of  life  would  be  about  two  years;  that  he  con- 
sidered diabetes,  once  established  in  a  man  twenty-four 
years  of  age,  to  be  continuous;  that  when  he  was  called  to 
see  him,  the  day  before  his  death,  he  found  him  in  a  state 
of  coma, —  stupor, —  and  that  he  had  diabetes  meUitiis.  There 
is  evidence  tending  to  show,  however,  that  for  a  year  and  a 
half  prior  to  the  accident  the  deceased  was  apparently  in  a 
normal  state  of  health. 

The  principal  diflBculty  with  the  question  is  that  it  en- 
tirely ignores  the  disease  of  diabetes  mellitus^  which  he  thus 
confessedly  had  two  years  before  the  accident,  and  of  which 
the  jury  found  that  he  died.  Such  conditions  made  the  case 
one  peculiarly  calling  for  expert  testimony.  Expert  testi- 
mony, in  such  cases,  is  necessarily  limited  to  questions  of 
science  and  skill.  1  Greenl.  Ev.  §  440;  KnoU  v.  State^  55 
Wis.  249.  The  opinion  of  such  expert  is  his  ultimate  con- 
clusion from  facts  which  are  admitted,  proved,  or  assumed. 
To  be  of  value,  the  opinion  should  be  based  upon  all  known 
and  pertinent  conditions.  Even  then  the  opinions  of  such 
experts  frequently  differ  as  to  such  ultimate  conclusions. 
The  question  in  the  case  at  bar  is  incumbered  with  some  un- 
necessary details,  but  by  omitting  all  reference  to  the  dis- 
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ease  of  diabetes  meUitus  it  was,  substantially,  what  was  sug- 
gested by  some  of  the  plaintiflP's  experts,  that  is  to  say: 
Whereas  the  deceased  was  apparently  well,  and  suffered  the 
accident,  and  gradually  grew  weaker,  and  at  the  end  of 
thirteen  days  died,  what  was  the  cause  of  his  death?  Of 
course,  by  excluding  all  reference  to  any  disease,  the  acci- 
dent is  the  only  cause  suggested  in  the  question;  and  that 
could,  as  well  be  answered  by  a  layman  as  by  a  medical  ex- 
pert. The  case  is  unlike  Tebo  v.  Augusta j  90  Wis.  406, 
where  actual  conditions  were  assumed.  So  it  is  unlike  Sd- 
Uck  V.  Ja/nesvUley  100  Wis.  163,  where  the  question  embraced 
actual  conditions  and  facts  ascertained  by  the  medical  ex- 
pert from  personal  examination.  We  are  constrained  to 
hold  that  the  question  was  misleading. 

2.  Of  course,  highways  are  made  to  be  traveled  by  all 
classes  of  people,  including  those  who  are  sick  and  diseased 
as  well  as  those  who  are  strong  and  healthy.  McNama/ra 
V.  ClintonviUe^  62  Wis.  207,  and  cases  there  cited.  A  railway 
company  can  no  more  escape  liability  for  negligently  caus- 
ing the  death  of  one  class  than  the  other.  The  damage  to 
the  surviving  relatives,  however,  would  manifestly  be  very 
much  less  in  the  case  of  a  person  who,  at  the  time  of  the 
injury,  was  so  diseased  that  his  life  would  necessarily  termi- 
nate in  a  short  time  in  the  absence  of  such  injury.  In  the 
case  at  bar,  the  motion  to  set  aside  the  verdict  was  based  in 
part  upon  the  ground  that  the  damages  were  excessive.  Upon 
some  phases  of  the  evidence,  this  exception  would  seem  to 
be  well  founded.  The  jury  were  probably  stimulated  to  find 
the  amount  of  damages  mentioned  by  reason  of  objectionable 
remarks  of  counsel  for  the  plaintiff,  as  follows:  "We  can 
show  you  how  many  hundred  men  have  come  near  being 
killed  there,  if  you  want  us  to."  "  Tou  are  called  upon  to 
set  a  price  upon  a  human  life."  "  Barriers  are  erected  and 
watchmen  placed  at  crossings  on  account  of  their  danger, 
and  in  this  case,  unless  the  company  can  show  they  blew  the 
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whistle  and  rang  the  bell,  the  railroad  company  is  liable." 
"  I  know  of  a  case  in  this  town  of  a  doctor  who  treated  a 
little  boy,'  who  said  the  boy  must  die;  but  no  sooner  had  he 
pronounced  his  death  sentence  than  he  got  better,  in  defiance 
of  the  doctor's  prognostication."  Some  of  such  remarks 
were  held  to  be  improper  by  the  trial  court,  but  not  in  a 
way  to  exclude  them  from  the  consideration  of  the  jury. 
Andrews  v.  (7.,  M,  <&  St.  F.  R.  Co,  96  Wis.  361,  362. 

3.  The  submitting  of  a  general  verdict  in  connection  with 
fourteen  specific  questions,  with  a  lengthy  charge  to  the  jury 
thereon,  and  some  portions  of  which  are  applicable  to  some 
of  such  specific  questions,  not  only  tended  to  mislead  the 
jury,  but  is  contrary  to  the  recent  ruling  of  this  court.  Wa/rd 
V.  G.J  M.  <&  Si.  P.  R.  Co.j  antCy  p.  215.  The  rules  there  stated 
should  be  followed. 

The  charge  in  the  case  at  bar  is  open  to  the  criticism  that 
the  charge  upon  each  of  several  of  the  specific  questions  sub- 
mitted is  given  in  detached  fragments, —  distant  from  each 
other, —  in  violation  of  the  recent  ruling  of  this  court  in 
McDermoU  v.  Jackson^  ante^  p.  419. 

There  may  be  other  errors,  but  what  has  been  said  will, 
it  is  believed,  be  a  sufficient  guide  upon  the  new  trial. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Mastbkson,  Eespondent,  vs.  Chicago  &  Noethwbstebn  Eail- 
WAY  Company,  Appellant. 

March  16-- April  4, 1899. 

Bailroada:  Wrongfvl  ejection  of  passenger:  Sunday  contract:  Excessive 
damages:  Improper  remarks  of  counsel 

1.  In  an  action  against  a  railway  company  under  sec.  1818,  R.  S.  1878, 
for  a  tortious  ejection  from  a  train,  the  fact  that  the  plaintiff 
claimed  to  be  riding  upon  a  ticket  purchased  on  Sunday  is  imma- 
teriaL 
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2.  An  award  of  $850  damages  for  the  wrongful  ejection  of  a  passenger 
from  a  railway  train  is  held  to  be  excessive,  where  he  was  ejected 
in  the  outskirts  of  a  city,  without  any  serious  insult  being  offered 
by  the  conductor,  and  he  did  not  claim  to  have  been  made  sick  or 
disabled,  or  to  have  suffered  in  any  way,  except  that  he  was  robbed 
of  a  small  sum,  without  violence,  while  walking  along  the  track. 

8.  Whether  the  robbery  in  such  case  could  form  any  ground  for  the 
recovery  of  increased  damages  seems  doubtful 

4.  Unwarranted  statements  of  plaintiff's  counsel  in  his  argimient  to 

the  jury,  to  the  effect  that,  by  reason  of  its  immense  power  as  a 
railroad  corporation,  the  defendant  had  prostituted  justice  and  at- 
tempted subornation  of  perjury,  are  Tidd  to  be  so  prejudicial  as 
to  warrant  reversal  of  a  judgment  in  plaintiff's  f^vor,  unless  prop- 
erly rebuked  by  the  trial  court 

5.  Where  counsel  abuse  their  privilege  in  their  argument  to  the  jury, 

it  is  the  duty  of  the  trial  court  to  interpose  with  vigor  and  stop 
it;  and  a  mere  statement  that  the  remark  is  subject  to  criticism, 
or  that  it  is  rather  a  strong  statement,  is  insufficient  to  correct 
the  eviL 


Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

This  is  an  action  for  unlawful  ejection  from  a  failway 
train.  The  evidence  showed  that  the  plaintiff  boarded  the 
defendant's  passenger  train  at  the  station  of  Trempealeau, 
Sunday  evening,  June  20, 1897,  intending  to  ride  to  La  Crosse. 
The  plaintiff  claims  that  he  purchased  a  ticket  at  Trempea- 
leau station,  and  that  it  was  taken  up  by  the  conductor  soon 
after  he  got  upon  the  train,  and  that  afterwards,  and  just 
before  the  train  reached  La  Crosse,  the  conductor  demanded 
his  ticket  again,  and  insisted  that  he  had  received  no  ticket 
from  him,  and,  upon  his  refusal  either  to  give  the  conductor 
another  ticket  or  pay  fare,  the  train  was  stopped  about  one 
mile  from  the  La  Crosse  depot,  in  an  uninhabited  region, 
and  the  conductor  put  him  off  the  train,  at  about  half-past 
10  in  the  evening,  and  he  had  to  walk  into  the  city.  The 
defense  was  that  the  plaintiff  had  no  ticket,  and  refused  to 
pay  his  fare,  and  was  put  off  from  the  train  on  that  account, 
and  that  the  place  where  he  was  put  off  was  close  to  the  in- 
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habited  part  of  the  city.  A  general  verdict  for  the  plaint- 
iff, fixing  the  damages  at  $850,  was  rendered,  and  from  judg- 
ment thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Fishy  Cary^  Upham 
<&  Bldcky  and  oral  argument  by  JoJm  T.  Fish. 

For  the  respondent  there  was  a  brief  by  Higbee  &  Bunge^ 
and  oral  argument  by  Geo.  TT.  Bwnge. 

WmsLow,  J.  This  is  a  tort  action  for  wrongful  ejection 
from  the  train  at  a  place  not  a  usual  stopping  place,  nor 
near  a  dwelling  house,  contrary  to  the  provisions  of  sec. 
1818,  E.  S.  1878,  as  construed  by  the  case  of  Pheitiplace  v. 
JV.  P.  R.  Go.  84  Wis.  412.  Hence  the  fact  that  the  plaintiff 
claimed  to  be  riding  upon  a  ticket  purchased  on  Sunday 
is  not  important.  The  action  is  not  for  breach  of  a  Sunday 
contract,  but  for  tortious  ejection  from  the  train. 

The  damages  awarded  seem  to  us  excessive.  The  con- 
ductor was  evidently  honest  in  his  belief  that  the  plaintiff 
had  not  paid  his  fare  or  surrendered  a  ticket,  and  it  seems 
he  was  acting,  as  he  believed,  in  discharge  of  his  duty.  The 
plaintiff  was  put  off  in  the  outskirts  of  the  city  of  La  Crosse, 
and  does  not  claim  to  have  been  made  sick  or  disabled,  nor 
to  have  suffered  in  any  way,  except  that  he  claims  to  have 
been  robbed  in  a  gentlemanly  manner  by  two  tramps  while 
he  was  walking  along  the  track.  There  does  not  seem  to 
have  been  any  serious  insult  offered  to  the  plaintiff  by  the 
conductor  at  the  time  of  his  ejection.  In  fact,  many  of  the 
passengers  did  not,  apparently,  know  that  anything  unusual 
was  happening.  In  the  case  of  Phettvplace  v.  N.  P.  E.  Go.^ 
mpra^  a  verdict  of  $300  was  said  to  be  very  liberal  for  an 
ejection  fully  as  heinous  as  the  one  before  us;  and  it  was 
said  that  a  less  sum  would  have  been  more  satisfactory.  In 
Boehm  V.  i).,  S.  S.  cfe  A.  R.  Go.  91  Wis.  592,  the  verdict  was 
but  $350,  and  the  plaintiff  in  that  case  was  compelled  to 
walk  a  number  of  miles  to  get  to  his  destination. 
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We  should,  perhaps,  feel  inclined  to  send  the  case  back, 
with  permission  to  the  plaintiff  to  remit  from  the  verdict, 
and  enter  judgment  for  a  specified  sum,  were  it  not  for  some 
other  matters  in  the  record,  now  to  be  stated.  It  seems  that 
an  eflPort  to  settle  the  plaintiflf's  claim  was  made  by  the  de- 
fendant's claim  agent  after  the  matter  had  been  placed  in 
the  hands  of  attorneys,  and  without  their  presence.  It  ap- 
pears, also,  that  the'  defendant  claimed  on  the*  trial  that  the 
plaintiflf's  attorneys  were  prosecuting  the  action  under  a 
champertous  agreement.  These  two  charges  seem  to  have 
been  bandied  back  and  forth  by  the  attorneys  until  consid- 
erable ill  feeling  was  aroused ;  and  the  plaintiflTs  attorneys 
upon  the  closing  argument  certainly  went  far  outside  of  the 
record,  and  indulged  in  inflammatory  language  calculated  to 
stir  the  prejudices  of  a  jury,  without  cause.  Thus,  one  of 
the  plaintiflf's  attorneys  said,  in  substance,  that  railroad  cor- 
porations, by  nieans  of  the  immense  force  at  their  nod  and 
beck,  are  able  to  accomplish  the  prostitution  of  justice;  that 
in  this  case  "  you  [the  jury]  have  witnessed  a  proceeding 
which,  in  my  judgment,  is  a  prostitution  of  the  usual  and 
ordinary  proceedings  in  a  court  of  justice; "  that  there  had 
been  attempts  on  the  part  of  the  defendant  which  point 
strongly  to  subornation  of  perjury;  that  "reputation  is 
cheap,  weighed  against  the  money  of  this  company, —  coun- 
sel doqs  not  consider  it  as  that "  (snapping  thumb  and  finger) ; 
and  more  in  the  same  strain.  Careful  examination  of  the 
case  does  not  disclose  any  excuse  for  such  statemejits  and 
insinuations.  The  case  seems  to  be  one  honestly  defended 
by  honorable  counsel,  and  no  good  reason  appears  for  such 
attempts  to  import  into  it  mere  abuse  and  appeal  to  prej- 
udices, which  are  always  easily  aroused.  Nor  were  these 
remarks  rebuked  with  any  degree  of  vigor  by  the  circuit 
court.  Again  we  say,  as  was  said  in  Sutton  v.  O.y  St.  P.,  Jf. 
(&  0,  R.  Co.  98  Wis.  157,  "A  case  that  cannot  be  fairly  won 
upon  the  evidence,  by  the  use  of  legal  and  lawyer-like  meth- 
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ods,  presjimably  does  not  deserve  to  be  won  at  all."  And 
we  say,  in  addition,  that  it  is  the  duty  of  the  trial  judge  to 
interpose  with  some  vigor  when  counsel  so  abuse  their  priv- 
ilege, and  stop  it.  The  mere  statement  by  the  judge  that  a 
remark  is  subject  to  criticism,  or  that  it  is  rather  a  strong 
statement,  is  entirely  insuflBcient  to  correct  the  evil. 

The  plaintiff  proved,  without  objection,  that  after  his 
ejection  from  the  train,  and  while  walking  along  the  track, 
he  was  met  by  two  tramps,  who  relieved  him  of  $12.50  in 
money,  without  violence.  It  seems  doubtful  whether  such 
an  event  could  form  any  ground  for  the  recovery  of  any  in- 
creased damages,  and  it  is  argued  that  the  testimony  was 
immaterial;  but  as  there  was  no  objection  or  exception  to 
the  testimony,  and  the  charge  of  the  court  is  not  preserved, 
the  question  is  not  before  ns,  and  we  cannot  rule  npon  it. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Johnson,  Eespondent,  vs.  Beiob  and  others,  Appellants. 

March  16— April  ^  1899. 

Begister  of  deeds:  Failure  to  make  entry  in  tract  index:  Liability, 

If  a  register  of  deeds,  required  by  law  to  keep  a  tract  index,  neglect 
his  duty  as  to  a  mortgage  on  a  particular  parcel  of  land,  which  j)ar- 
oel  another  subsequently  purchases,  not  knowing  of  such  mortgage 
by  reason  of  relying  on  such  index,  on  discovering  the  facts  and 
failing  by  reasonable  efforts  to  secure  a  release  of  the  mortgage 
from  the  owner  thereof,  such  other  may  purchase  such  mortgage, 
and,  having  exhausted  his  remedy  to  obtain  reimbursement  for  his 
expenditures  in  that  regard  against  his  covenantee  if  there  be  such, 
and  against  the  mortgagor  as  well,  may  hold  the  register  of  deeds 
and  the  sureties  on  his  official  bond  for  the  residue  of  such  ex- 
penditures and  interest  thereon* 
[Syllabus  by  Marshall^  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosso 
county:  O.  B.  Wymak,  Circuit  Judge.    Affirmed. 

On  the  28th  day  of  July,  1888,  and  for  some  time  there- 
after, George  W.  Brice  was  the  register  of  deeds  for  La 
Crosse  county,  Wisconsin,  and  his  codefendants  were  the 
sureties  on  his  official  bond.  On  the  day  named  James  B. 
Canterbury,  then  the  owner  of  lot  13,  block  2,  of  Spier  & 
Canterbury's  addition  to  the  city  of  La  Crosse,  mortgaged 
the  same,  together  with  ten  other  lots,  to  one  Schaller  to 
secure  the  payment  of  a  note  of  $1,500,  the  mortgage  being 
on  or  about  its  date  filed  for  record  with  said  register  of 
deeds  and  by  him  duly  recorded  and  indexed  according  to 
law,  except  that  he  did  not  note  the  incumbrance  on  the  lot 
on  the  tract  index  which  was  kept  in  his  office  according  to 
the  statutes  of  this  state  requiring  the  same.  November  26, 
1888,  Anna  U.  Stephenson  purchased  the  aforesaid  lot  13 
and  took  a  conveyance  thereof,  and  March  19, 1892,  plaint- 
iff, after  satisfying  himself,  by  a  duly  certified  abstract  made 
from  the  tract  index  by  his  procurement,  that  said  lot  was 
owned  by  Stephenson  free  from  incumbrances,  and  relying 
on  such  abstract  for  information  in  that  regard,  purchased 
und  took  a  conveyance  of  such  lot  from  said  Stephenson. 
March,  1894,  by  a  notice  from  Schaller,  plaintiff  learned  of 
the  mortgage,  on  which  there  was  then  due  $800,  and  there- 
after, in  order  to  prevent  a  loss  of  his  investment  in  the  lot, 
and  after  unsuccessful  efforts  to  obtain  a  release  of  such  lot 
from  the  mortgage,  he  purchased  such  mortgage  and  the 
indebtedness  secured  thereby,  paying  $802  therefor.  At  the 
time  of  such  purchase  the  mortgage  covered  three  lots  in 
addition  to  the  one  in  question.  After  plaintiff  acquired  the 
mortgage  he  duly  foreclosed  it,  realizing  all  that  could  be 
obtained  in  the  foreclosure  proceedings  for  the  three  lots, 
and  leaving  a  deficiency  of  $1,002.84,  fOr  which  judgment 
was  rendered  against  Canterbury,  the  person  liable  there- 
for. Thereafter  plaintiff  commenced  an  action  against  Anna 
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XJ.  Stephenson,  his  grantor,  on  the  covenants  of  warranty 
in  her  deed  to  him,  and  prosecuted  the  same  to  a  judgment 
for  $946.  Both  Canterbury  and  Stephenson  being  insolvent, 
plaintiff  tendered  both  of  the  aforesaid  judgments  to  de- 
fendants and  demanded  compensation  of  them  for  his  loss 
growing  out  of  the  fault  of  Brice  in  neglecting  to  note  the 
Schaller  mortgage  on  the  tract  index.  The  demand  was 
refused,  and  this  action  was  thereupon  brought  to  recover 
for  the  aforesaid  loss,  the  facts  as  stated  being  alleged  as 
constituting  a  cause  of  action  in  favor  of  plaintijQE  against 
the  alleged  negligent  register  and  his  sureties. 

The  answer,  among  other  things,  alleged  possession  of  lot 
13  by  Anna  XJ.  Stephenson  when  the  Schaller  mortgage  was 
executed,  and  while  that  situation  continued  a  release  by 
Schaller  of  ten  lots  from  the  mortgage,  which  were  of  greater 
value  than  the  whole  amount  of  the  mortgage  claim,  and 
further  alleging  that  plaintiff  unnecessarily  purchased  the 
incumbrance  on  his  property.  The  defendants  further 
pleaded  the  six-year  statute  of  limitations. 

The  jury  were  required  to  render  a  special  verdict,  which 
was  done,  in  which  facts  were  found  substantially  as  alleged 
in  the  complaint,  among  the  facts  being  the  following:  The 
records  in  the  ofllce  of  the  register  of  deeds  were  examined 
in  plaintiff's  behalf  before  he  purchased  the  property,  but 
he  relied  upon  the  abstract  made  by  the  then  register  of 
deeds  from  the  tract  index,  as  showing  the  true  condition  of 
the  title.  Anna  TJ.  Stephenson  was  not  in  possession  of  the 
lot  at  the  time  of  the  making  of  the  Schaller  mortgage, 
and  Schaller  did  not  know  but  that  the  lot  was  vacant,  till 
1894.  Plaintiff  endeavored  to  procure  a  release  of  the  lot 
from  the  mortgage  before  purchasing  such  mortgage.  The 
three  lots  covered  by  the  mortgage,  other  than  plaintiff's  lot, 
were  worth  $450  when  plaintiff  purchased  the  mortgage, 
but  only  $135  when  they  were  sold  at  the  foreclosure  sale. 
The  omission  of  the  register,  Brice^  to  properly  note  the 
Vol.  102—37 
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mortgage  upon  the  tract  index  caused  plaintiff  to  purchase 
lot  13  in  ignorance  of  the  existence  of  such  mortgage. 
Plaintiff  was  damaged,  by  reason  of  the  failure  of  Brice  to 
note  the  Schaller  mortgage  on  the  tract  index,  in  the  sum  of 
$800,  with  interest  thereon  at  the  rate  of  six  per  cent.  i)er 
annum  from  the  15th  day  of  October,  1894.  All  the  facts 
were  found,  or  admitted,  requisite  to  fix  upon  defendant 
Brice  the  legal  duty  to  have  properly  kept  the  tract  index. 

Judgment  was  rendered  upon  the  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $972  and  costs,  from  which  this  ap- 
peal was  taken  on  exceptions  suflloient  to  predicate  the  as- 
signments of  error  upon,  mentioned  in  the  opinion. 

C.  Z.  Rood^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Higbee  d:  Bunge^ 
and  oral  argument  by  Oeo.W.  Bunge. 

Mabshall,  J.  A  number  of  questions  are  discussed  in 
appellants'  brief,  not  of  controlling  importance  in  disposing 
of  the  appeal,  therefore  they  will  be  passed  without  special 
mention.  The  facts  are  found  by  the  jury  on  suflBcient  evi- 
dence to  present  for  consideration  this  question:  Where  it 
is  the  official  duty  of  the  register  of  deeds  to  keep  a  tract 
index  and  he  fails  to  perform  that  duty  in  respect  to  a  mort- 
gage upon  a  particular  parcel  of  land,  and  thereafter  a  per- 
son relying  upon  such  index  as  correct  purchases  such  parcel 
believing  it  to  be  free  from  incumbrances,  and  subsequently, 
on  discovering  the  existence  of  such  mortgage,  he  makes 
unsuccessful  efforts  to  secure  a  release  of  his  property  from 
it,  and  failing  in  that  regard  purchases  the  mortgage  in  order 
to  clear  his  title  of  the  incumbrance  and  protect  himself  so 
far  as  practicable  against  loss,  and  thereafter  he  reimburses 
himself  for  his  expenditures  in  buying  up  the  mortgage  so 
far  as  practicable  by  enforcing  the  same  as  to  all  property 
covered  by  it  other  than  his  own,  and  then  exhausts  his 
remedy  against  his  vendor  and  the  party  personally  liable 
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for  the  mortgage  debt  as  well,  can  he  hold  the  defaulting 
register  and  the  sureties  upon  his  official  bond  for  the  bal- 
ance of  his  loss  if  his  action  to  do  so  be  not  commenced  till 
more  than  six  years  after  the  default  of  the  register  as  to 
the  tract  index?  That  presents  what  is  involved  in  this 
case  in  a  narrow  compass  so  that  it  can  be  easily  understood. 

It  is  conceded  that  it  was  the  duty  of  the  register  to  keep 
the  tract  index  and  that  he  did  not  perform  that  duty  as  to 
the  mortgage  in  question.  Sec.  762,  R.  S.  1878,  covers  the 
subject  of  duty.  The  conditions  of  the  register's  official 
bond  bound  him  and  his  sureties  for  the  correct  and  impar- 
tial performance  of  his  duties.  Sec.  755,  R.  S.  1878,  covers 
that  subject.  Any  person  injured  by  neglect  of  the  register 
constituting  a  breach  of  his  bond  has  a  right  of  action  on 
such  bond  in  his  own  name  to  recover  his  damages  caused 
by  such  neglect.  Sec.  985,  R.  S.  1878,  covers  that  subject. 
The  statutes  referred  to,  on  the  facts  of  this  case,  fix  beyond 
reasonable  controversy  the  liability  of  defendants  for  the 
damages  to  plaintiff  caused  by  the  neglect  of  the  register, 
and  entitle  him  to  the  judgment  appealed  from  if  the  action 
was  brought  in  time  and  the  proper  measure  of  damages  was 
adopted  in  reaching  it.  Plaintiff  had  a  right  to  rely  on  the 
tract  index.  While  there  is  evidence  that  some  examina- 
tion in  his  behalf  was  made  of  the  indexes  other  than  the 
tract  index,  the  jury  found  that  the  defect  in  the  latter  was 
the  cause  of  plaintiffs  failure  to  discover  the  existence  of 
the  mortgage  before  he  purchased  the  lot.  It  follows  that 
whatever  legal  damage  resulted  to  him  from  the  mortgage 
goes  back  to  the  neglect  of  the  register  to  properly  perform 
his  official  duty,  and  is  chargeable  to  him  and  his  sure- 
ties, unless  the  claim  is  barred  by  the  statute  of  limitations, 
as  before  stated. 

But  it  is  said  that  notwithstanding  Schaller,  the  holder  of 
the  mortgage,  refused  to  release  plaintiff's  lot  therefrom,  he 
had  no  right  to  purchase  such  mortgage  or  incur  expense. 
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to  the  defendants'  loss,  till  compelled  to  do  so  by  an  enforce- 
ment of  the  mortgage  by  Schaller,  "because,"  says  the 
learned  counsel,  a  person  circumstanced  as  plaintiff  was  "  is 
not  obliged  to  redeem  from  the  mortgage  and  cannot  re- 
cover compensation  for  an  uncertain  injury,"  citing  author- 
ities to  the  effect  that  only  actual  damages  are  recoverable 
for  breach  of  a  covenant  against  incumbrances,  and  that  a  per- 
son who  is  liable  to  suffer  from  such  a  breach  is  not  obliged  to 
buy  up  the  incumbrance,  but  may  wait  till  eviction  has  taken 
place  and  then  sue  for  the  consideration  paid  for  the  prop- 
erty, with  interest.  Such  authorities  have  no  application 
here,  because,  in  the  same  connection,  it  is  ruled  that  a  per- 
son so  circumstanced  may  free  his  property  from  the  in- 
cumbrance if  he  sees  fit  to  take  that  course,  and  then  hold 
the  covenantor  liable  for  the  actual  damages  caused  by  it. 
The  universal  rule,  as  stated  in  Eawle,  Covenants  (2d  ed.), 
158,  is  that,  "  If  the  character  of  the  incumbrance  be  such 
as  to  admit  of  removal,  the  plaintiff  is  entitled  to  recover 
the  amount  which  he  has  fairly  and  reasonably  paid  for  its 
extinguishment."  Eaion  v,  I/t/marij  30  Wis.  41,  cited  by  ap- 
pellants' counsel  to  support  his  proposition,  states  both  rules 
referred  to  together,  to  the  effect  ihat  while  a  covenantee 
is  not  bound  to  discharge  the  incumbrance  before  bringing 
suit  for  a  breach  of  it,  unless  he  suffers  actual  damages  by 
effecting  such  a  discharge  before  suit  he  can  recover  only 
nominal  damages.  For  further  authorities  on  the  subject, 
see  Eawle,  Covenants  (5th  ed.),  §  188;  Cobum  v.  LUchfiddy 
132  Mass.  449;  Brama/n  v.  Bmgham^  26  N.  T.  483;  8  Washb. 
Eeal  Prop.  (5th  ed.),  529;  2  Suth.  Dam.  (2d  ed.),  §  623; 
PilUhury  v.  Mitchell^  5  Wis.  17;  Noonan  v.  lUleyy  21  Wis. 
138.  The  law  on  this  subject  is  so  well  settled  that  it  would 
look  too  much  like  treating  the  question  as  one  for  serious 
consideration  to  pursue  it  further.  It  is  the  undoubted  right 
of  the  owner  of  real  estate  upon  which  there  is  an  incum- 
brance, which  another  is  legally  bound  to  him  to  discharge, 
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but  has  failed  to  do  so,  to  extinguish  it,  expending  no  more 
for  that  purpose  than  is  reasonably  necessary,  relying  on 
such  other  for  reimbursement;  and  when  that  is  done  the 
amount  of  the  expenditure,  with  interest,  will  be  the  true 
measure  of  such  person's  damages  and  such  other's  liability. 

It  is  not  necessary  to  say  here  whether  it  was  requisite 
under  the  circumstances  of  this  case  for  plaintiff  to  have  ex" 
hausted  his  remedy  against  his  covenantor  and  on  the  note 
and  mortgage  as  to  property  other  than  his  own  covered  by 
it  as  well,  before  pursuing  the  register  and  his  bondsmen. 
The  rule  is  that  way  in  many  jurisdictions,  and  certainly  he 
was  permitted  to  do  so,  and  defendants  have  no  reason  to 
complain  on  that  score  so  long  as  they  are  unable  to  make 
any  showing  but  that  plaintiff  proceeded  with  diligence  and 
care.  Undoubtedly,  in  such  cases,  the  expenditures  should 
be  carefully  scrutinized,  and  no  more  included  in  the  recov- 
ery than  was  reasonably  necessary. 

The  foregoing  rule  as  to  the  measure  of  damages  for  breach 
of  covenant  against  incumbrances  applies  in  regard  to  in- 
demnity for  loss  to  a  person  caused,  without  fault  on  his 
part,  by  neglect  of  a  register  of  deeds  in  respect  to  his  offi- 
cial duties.  Throop,  Pub.  Off.  §  743;  Wacek  v.  Frink,  51 
Minn.  282;  Lvsh  v.  Carlin,  5  111.  395;  Ghase  v.  JSeaney,  70 
ni.  268;  Ziegler  v.  Comm,  12  Pa.  St.  227. 

There  is  left  for  consideration  the  effect  of  the  statute  of 
limitations  pleaded.  It  does  not  definitely  appear  by  the 
answer  what  particular  statute  is  relied  upon,  but  appellants' 
counsel  suggests  in  his  brief  subd.  3,  4,  sec.  4222,  R.  S.  1878. 
The  leai'ned  counsel  failed  to  give  proper  significance  to  the 
fact  that  this  action  is  on  a  sealed  instrument.  Sec.  4220 
covers  such  actions,  except  those  mentioned  in  sees.  984, 3968, 
and  4222,  none  of  which  refer  to  an  instrument  like  the  one 
in  suit.  Sec.  984  covers  actions  by  public  corporations  upon 
official  bonds;  sec.  3968  refers  to  actions  on  guardians'  bonds; 
and  sec.  4222,  so  far  as  it  applies  to  sealed  instruments,  re- 
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fers  to  actions  on  public  obligations  in  writing  for  the  pay- 
ment of  money.  So  the  twenty-year  statute,  not  the  six-year 
statute  of  limitations,  governs,  beyond  room  for  reasonable 
controversy,  and  this  action  was  brought  in  time. 

The  other  questions  suggested  in  the  argument  of  the 
learned  counsel  for  appellants  haye  received  such  consider- 
ation as  their  importance  requires.  The  reason  why  they 
have  not  been  specially  treated  is  that  they  do  not  appear  to 
be  of  sufficient  significance  to  affect  the  result. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
j&rmed. 


German  Amebioan  Bank,  Appellant,  vs.  Magill  and  an- 
other. Respondents. 

Ma^di  16—Apra  4, 1899. 
Partnership:  Firm  debt:  Chattel  mortgages:  Fraud:  Insolt^encff. 

L  A  member  of  a  going  partnership  who  was  under  no  obligation  to 
contribute  further  to  the  capital  of  the  firm  received  money  as 
guardian  and  it  was  used  in  carrying  on  the  firm  business,  aU  the 
partners  consenting.  Held,  that  liability  to  return  the  money  to 
the  wards  became  a  partnership  debt  as  fully  and  absolutely  as 
though  the  money  had  been  borrowed  from  a  third  party. 

2.  Where  chattel  mortgagees  had  no  knowledge  that  the  mortgagor 
was  insolvent  at  the  time  the  mortgage  was  given,  and  parted  with 
their  money  relying  on  the  strength  of  the  security,  it  cannot  be 
b'^t  aside  in  garnishment  proceedings  instituted  by  other  creditors, 
unless  it  is  shown  that  the  mortgagors  had  a  design  to  defraud 
their  creditors  and  that  the  mortgagees  participated  therein. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed, 

Proceeding  by  garnishment.  The  firm  of  Scherrer,  Teiml 
&  Co.,  wholesale  liquor  dealers,  was  organized  in  1893. 
Teiml  died  in  1897,  and  thereafter  business  was  conducted 
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under  the  old  firm  name.  All  the  capital  was  furnished  by 
J.  M.  Scherrer.  In  1896  he  was  appointed  guardian  of  cer- 
tain minor  children,  and  as  such  received  $2,000  insurance 
money  belonging  to  his  wards.  This  money  was  used  in  the 
firm's  business.  In  April,  1898,  he  resigned,  and  there  was 
found  due  his  wards  about  $1,700.  On  April  28, 1898,  the 
firm  executed  a  note  and  chattel  mortgage  to  the  garnishee 
Salome  Tevml  for  $1,855.  The  mortgage  covered  their  entire 
stock  and  fixtures.  The  money  was  borrowed  to  pay  the 
amount  due  from  Scherrer  as  guardian.  On  the  same  day 
they  alsQ  sold  their  book  accounts  to  Mtb,  Teiml  for  $1,000. 
Mrs,  Teiml  borrowed  that  sum  from  the  garnishee  H.  P* 
Magill^  who  took  an  assignment  of  the  chattel  mortgage  of 
the  firm  as  collateral  security  for  the  loan.  Immediately 
after  the  execution  of  the  chattel  mortgage  Mtb,  TeimVs 
agent  took  possession  of  the  mortgaged  property,  and  was 
in  possession  when  the  garnishee  summons  was  served.  Both 
garnishees  answered,  setting  up  the  chattel  mortgage  and 
claiming  to  hold  the  property  thereunder.  Notice  of  elec- 
tion to  take  issue  upon  such  answers  was  duly  served,  and 
the  case  was  tried  by  the  court.  The  court  found  the  allega- 
tions of  the  answers  to  be  true,  and  entered  judgment  in  favor 
of  the  garnishees,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  MoGonndl  d: 
SchweizeTy  and  oral  argument  by  CI.  -ff.  Sehweiscr. 

Hay  8.  Jieidy  for  the  respondents. 

Babdeen,  J.  The  main  point  made  by  the  appellant  against 
the  validity  of  the  trial  court's  judgment  is  that  the  chattel 
mortgage  given  by  the  defendants  is  void,  because  the  firm 
was  insolvent  and  the  mortgage  was  given  to  pay  the  debt 
of  an  individual  member  of  the  firm.  On  the  question  of 
fact  of  whether  the  debt  for  which  the  mortgage  was  given 
was  a  firm  debt  or  not,  there  is  little  room  for  controversy. 
On  the  very  day  the  first  money  was  received  by  J.  M. 
Scherrer  in  his  capacity  as  guardian,  $400  of  the  amount 
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was  used  by  his  partner  to  pay  a  firm  indebtedness.  The 
remainder  was  deposited  in  the  bank,  and  checked  out  from 
time  to  time  by  the  firm  as  their  necessities  required,  mostly 
by  the  defendant  William  Scherrer.  The  manner  in  which 
they  kept  their  accounts  cannot  have  a  controlling  influence 
over  the  actual  facts.  At  the  time  the  money  was  received 
by  J.  M.  Scherrer,  the  firm  was  a  going  concern.  Its  busi- 
ness was  established,  and  had  been  for  some  years.  They 
were  in  apparent  need  of  funds.  They  took  this  money  and 
used  it  in  their  business,  both  partners  consenting.  In  law 
it  thereby  became  a  firm  debt.  The  facts  are  quite  differ- 
ent from  some  of  the  cases  in  the  books.  This  was  not  the 
case  of  one  partner  using  trust  funds  to  pay  an  obligation 
he  owed  the  firm.  J.  M.  Scherrer  was  under  no  obligation 
to  contribute  any  more  capital  for  the  firm's  use.  So,  when 
the  firm  took  and  used  this  money,  it  became  as  fully  and 
absolutely  a  firm  debt  as  though  it  had  been  borrowed  from 
a  third  party.  Both  parties  treated  it  as  such,  and,  in  the 
absence  of  any  circumstances  showing  that  the  mortgage 
was  given  with  intent  to  defraud  creditors,  it  cannot  be  im- 
peached in  this  proceeding. 

While  it  may  be  admitted  that  the  proof  shows  that  the 
firm  was  insolvent  at  the  time  the  mortgage  was  given, 
there  is  no  proof  that  either  of  the  garnishees  had  any  knowl- 
edge of  that  fact.  So  far  as  we  are  able  to  judge,  Mrs, 
Teiinl  took  the  mortgage  in  absolute  good  faith,  and  parted 
with  her  money  relying  upon  the  validity  of  the  security 
she  received.  Such  being  the  case,  unless  it  be  shown  that 
the  defendants  had  a  design  to  defraud  their  creditors  and 
that  the  garnishees  participated  in  such  fraudulent  purpose, 
the  transaction  cannot  be  avoided  in  this  kind  of  a  proceed- 
ing. BleUer  v.  Moore^  94  Wis.  385.  There  is  no  claim  that 
any  such  vicious  design  existed,  and  hence  the  ruling  of  the 
trial  court  was  right. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Shbabeb  and  another,  Eespondents,  vs.  Beownb  and  wife, 
imp.,  Appellants. 

March  16 — AprU  4, 1899. 

Surviving  partner:  Title  to  assets:  Adminisirator's  sale:  MecTianio^ 
liens:  Assignment 

1.  Where  the  materials  for  which  a  lien  is  claimed  were  furnished  by 

one  who,  as  surviving  partner,  was  carrying  on  the  business  for- 
merly conducted  by  a  firm,  the  debt  is  due  to  him  individually,  and 
he  may  assign  the  claim  as  if  there  had  never  been  any  partner- 
ship. 

2,  No  interest  in  such  debt  or  right  to  a  lien  is  conveyed  by  an  admin- 

istrator's sale  of  the  interest  of  the  deceased  partner  in  the  firm, 
but  merely  a  right  to  share  in  the  net  proceeds  of  the  assets  of 
the  business  when  it  is  closed  up^ 
a  A  right  to  a  mechanic's  lien  can  be  assigned  only  under  the  limita- 
tions and  conditions  prescribed  in  sea  8316,  Stat&  1898,  and  is  waived 
by  an  assignment  not  complying  with  that  section. 

Apfbal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Jieversed. 

The  plaintiffs  sue  to  foreclose  a  subcontractor's  lien  upon 
premises  of  the  defendant  Browne  for  material  claimed  to 
have  been  furnished  the  principal  contractor,  Easmussen, 
under  the  following  circumstances:  Prior  to  August  6, 1894, 
the  plaintiff  Shearer  and  one  George  Fox  were  copartners 
in  the  lumber  business,  under  the  name  of  Shearer  &  Fox. 
On  that  date  Fox  died,  and  Shearer  continued  to  conduct 
the  business,  using  the  firm  name  therefor.  Shortly  after- 
wards he  was  appointed  administrator  of  the  estate  of  Fox. 
The  material  in  question  was  furnished  between  November 
3, 1894,  and  January  9, 1895.  A  notice  of  subcontractor's 
lien  was  given  in  February,  and  on  July  6th  claim  for  lien 
was  filed.  On  August  5,  1895,  Shearer,  as  administrator, 
sold  the  interest  of  Fox  in  the  partnership  business  and 
assets  at  auction  to  the  widow,  Grace  Fox,  who  immedi- 
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ately  thereupon  transferred  to  the  plaintiff  John,  F.  Ja/rdins 
the  interest  so  purchased  by  her,  and  thereupon  a  new  firm 
was  organized,  consisting  of  the  plaintiffs,  to  which  each 
contributed  as  capital  his  interest  in  the  said  assets,  both 
chattels  and  choses  in  action,  of  the  old  firm.  All  of  these 
transfers  and  transactions  were  verbal  merely.  Suit  was 
commenced  September  21, 1895. 

For  the  appellants  there  was  a  brief  by  E.  L.  <&  E.  E. 
Browne^  and  oral  argument  by  E,  E.  Brovme. 

For  the  respondents  there  was  a  brief  by  Lord  <&  Wheder^ 
and  oral  argument  by  F.  F.  Wheeler. 

Dodge,  J.  Numerous  questions  affecting  the  rights  of 
the  parties,  either  in  whole  or  in  part,  were  urged,  to  a  con- 
sideration of  some  of  which  numerous  other  facts  would 
have  been  material  But  the  view  we  take  of  one  of  these 
questions  seems  to  render  discussion  of  the  others  unneces- 
sary. 

It  is  a  fact  uncontroverted  that,  at  the  time  the  materials 
constituting  the  basis  of  the  lien  claim  here  made  were  fur- 
nished, plaintiff  Shearer  was  running  the  business  as  surviv- 
ing partner.  That  being  the  case,  the  title  to  the  property 
was  in  him,  and  the  debt  for  the  material  ftirnished  was  due 
to  him,  as  absolutely  and  individually  as  if  there  had  never 
been  any  partnership.  Roys  v.  VilaSj  18  Wis.  169;  Zmo- 
rence  v.  VUaSy  20  Wis.  381,  391 ;  Shermcm  v.  Krevl^  42  Wis. 
33;  Ma/rtin  v.  Morris^  62  Wis.  418,  427;  17  Am.  &  Eng. 
Ency.  of  Law  (1st  ed.),  1154, 1173,  et  seq.  The  only  differ- 
ence resulting  from  the  fact  of  his  being  a  surviving  partner 
was  that  he  owed  a  duty,  after  disposing  of  all  assets  and 
paying  all  debts,  to  account  to  the  estate  of  his  deceased 
partner  for  the  proper  share  of  the  net  proceeds.  But  this 
gave,  neither  to  him  as  administrator  nor  to  those  bene- 
ficially interested  in  that  estate,  any  interest  whatever  in 
-either  the  stock  of  lumber  or  choses  in  action.    This  being 
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the  situation,  the  conveyance  of  this  demand  against  Eas- 
mussen  to  a  partnership  consisting  of  himself  and  Jardine 
was  an  assignment  of  such  demand,  legal  and  eflfective. 
Whereas,  prior  to  that  time  it  was  a  debt  due  Shea/rer^  upon 
which  he  alone  could  have  sued  either  at  law  for  a  money 
judgment  or  to  enforce  a  lien,  by  the  assignment  it  became 
the  joint  asset  of  the  partnership,  upon  which  suit  must  be 
brought  by  both.  We  must  not  ba  understood  as  holding 
that  the  sale  by  Shearer^  as  administrator,  of  the  interest  of 
his  deceased  partner  in  the  firm,  was  an  assignment  of  this 
account.  That  was  a  transfer  of  a  mere  equity  to  a  share 
in  the  net  proceeds  of  all  the  assets  of  that  business,  and  con- 
veyed no  interest  in  this  particular  chose  in  action.  Bom- 
merdahl  v.  Jackson^  cmte^  p.  444.  Such  transaction  is  en- 
tirely distinguishable  from  that  by  which  the  title  to  this 
specific  asset,  amongst  others,  was  transferred  from  Shearer 
to  the  new  firm  of  Shearer  &  Jardine  as  joint  owners. 

At  an  early  day  this  court,  in  Caldwell  v.  LoAJorence^  10 
Wis.  331,  adopted  the  view  that  a  right  to  a  mechanic's  lien 
was  so  distinctly  a  personal  and  individual  privilege  that  it 
was  waived  and  destroyed  by  an  assignment.  The  position 
taken  in  that  case  has  never  been  departed  from.  It  was 
reiterated  and  enforced  in  Tewhshury  v.  Branson^  48  Wis. 
581,  and  referred  to  as  still  maintained  in  Bernhardt  v. 
Bicey  98  Wis.  678.  Inasmuch  as  the  rule  so  laid  down  in 
1860,  with  only  the  modifications  accomplished  by  statute, 
has  been  through  so  many  years  recognized  as  the  law  of 
this  state,  it  should  now  be  held  settled,  and  there  is  no  oc- 
casion to  consider  the  extremely  variant  views  maintained 
by  other  courts.  Starting,  then,  with  the  principle,  laid 
down  in  Caldwell  v,  Lawrence^  that  at  common  law  no  as- 
signment of  a  right  to  mechanic's  lien  could  be  made,  and 
that  an  assignment  of  the  claim  destroyed  that  right  to  lien, 
as  ruled  in  Tewksbury  v.  Branson,  the  statute  (Stats.  1898, 
sec.  3316),  with  the  limitations  and  conditions  therein  con- 
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tained,  grants  and  must  measure  all  assignability  which  ex- 
ists. Among  those  limitations  we  find  the  requirement  that 
the  assignment  must  be  in  writing,  and  notice  thereof  must 
be  given  to  the  owner  of  the  property  within  fifteen  days 
thereafter,  neither  of  which  was  complied  with  in  this  case. 
We  are  therefore  constrained  to  hold  that  the  right  to  a 
mechanic's  lien  has  been  waived  by  assignment,  and  that  no 
judgment  of  foreclosure  should  have  been  rendered-against 
the  appellants. 

By  the  CovH. —  Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Sepes,  Eespondent,  vs.  Deckeb,  imp..  Appellant 

March  16— April  4, 1899. 

Equity:  Parol  agreement  to  convey  land:  FraudL 

1  Before  a  court  of  equity  wiU  enforce  an  alleged  parol  agreement  to 
convey  land  there  must  be  shown  a  specific  agreement  to  convey, 
based  upon  a  good  consideration.  A  mere  intention,  even  though 
repeatedly  asserted  and  partly  executed,  is  not  enough. 

2.  In  an  action  to  foreclose  a  mortgage  given  by  T.  on  lands  purchased 
by  him  from  plaintiff's  husband,  since  deceased,  a  daughter  of  the  * 
grantor  answered  by  way  of  counterclaim  that  while  residing  in 
Kansas  she  had  been  induced  by  her  father  to  move  to  Wisconsin 
and  reside  with  him  by  promises  that  if  she  would  do  so  she  should 
have  the  lands  in  question;  that  her  father  had  then  given  her  the 
lands  upon  the  condition  that  she  should  give  him  one  third  of  the 
crops  raised  thereon  during  his  lifetime;  that  she  had  accepted  the 
gift  and  entered  into  possession  of  the  premises,  to  the  knowledge 
of  the  plaintiff,  and  was  still  in  possession  thereof;  that  while  ill 
her  father  had  caused  a  deed  of  said  lands  to  her  to  be  prepared, 
but  was  induced  by  the  fraud  and  undue  influence  of  the  plaintiff  not 
to  execute  it;  and  that  while  feeble  in  mind  and  body  he  had  been 
induced,  by  like  fraud  and  undue  influence,  to  convey  the  lands 
to  T.  and  take  back  the  note  and  mortgage  in  plaintiff's  name  for 
a  part  of  the  purchase  money.  Held^  that  no  legal  or  equitable 
right  of  the  daughter  in  the  lands  was  shown  which  would  war- 
rant the  interposition  of  a  court  of  equity. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affi/rToed. 

For  the  appellant  there  was  a  brief  by  Lord  c6  Wheeler^ 
and  oral  argument  by  F,  F.  Wheder. 

For  the  respondent  there  was  a  brief  by  OoodHck  cfe  Good- 
rick  and  Cormell  cfe  Hart^  and  oral  argument  by  E.  J.  Good- 
rick. 

Cassodat,  C.  J.  This  is  an  action  to  foreclose  two  notes 
and  a  mortgage  upon  real  estate  for  the  aggregate  amount 
of  $1,788,  executed  July  19, 1894,  by  the  defendants  Ernes- 
tine and  Warren  C.  Topping  to  the  plaintiff,  and  recorded 
July  20, 1894.  The  complaint  is  in  the  usual  form,  and  the 
other  defendants  are  joined  as  subsequent  claimants.  The 
mortgagors  made  no  answer, but  the  defendant  Elmna  Decker 
separately  answered  and  admitted  nearly  all  the  allegations 
of  the  complaint,  except  that  she  denies  that  her  interest  in 
the  mortgaged  premises  is  subsequent  to  the  lien  of  the  mort- 
gage; and  for  an  equitable  counterclaim  she  therein  alleges, 
in  effect,  that  December  20, 1851,  John  Sipes,  who  was  the 
husband  of  the  plaintiff  at  the  time  of  the  execution  of  the 
notes  and  mortgage,  married  one  Louisa  M.  Watson;  that 
one  George  G.  Sipes  and  the  defendant  EVovna  were  the  law- 
ful issue  of  such  marriage;  that  John  Sipes  and  Louisa  lived 
and  cohabited  together  from  the  time  of  their  marriage  until 
1867,  when  Louisa,  mother  of  George  and  EJ/vinay  obtained 
a  divorce,  which  was  duly  rendered  December  9, 1867;  that 
July  31, 1877,  John  Sipes  married  the  plaintiff,  who  was  at 
that  time  a  widow  and  had  two  children;  that  John  at  that 
time  owned  the  mortgaged  premises  described;  that  from 
1885  to  1892  Ehvna  resided  in  Kansas;  that  her  father  vis- 
ited her,  and  urged  her  to  come  to  Waupaca  county,  and 
said  that  if  she  would  she  should  have  the  lands  in  question; 
that  he  wrote  her,  urging  her  to  come  and  reside  upon  such 
lands,  and  stated  that  her  husband  could  carry  on  the  meat 
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business;  that  in  pursuance  of  such  statements  and  solicita- 
tions she  complied  with  such  request,  and  abandoned  her 
home  in  Kansas,  and  came  to  Waupaca  county  November 
27, 1892,  when  her  father  gave  to  her  all  of  the  lands  de- 
scribed, upon  the  condition  that  she  would  give  him  one 
third  of  the  crops  raised  thereon  during  his  lifetime;  that 
Elvina  accepted  such  gift,  and  entered  into  the  actual  and 
peaceable  possession  thereof,  and  continued  in  such  posses- 
sion thereafter,  and  that  the  same  was  with  the  knowledge 
of  the  plaintiff;  that  November  27,  1893,  her  father  was 
taken  ill,  and  remained  feeble  and  in  poor  health,  oflf  and 
on,  from  that  time  until  his  death;  that  March  22, 1894,  her 
father  caused  a  deed  of  the  lands  from  himself  and  his  wife 
to  her  to  be  made  out,  but  he  was  induced,  by  and  through 
the  cunning,  artifice,  deceit,  and  undue  influence  of  the 
plaintiff,  not  to  execute  and  deliver  the  same;  that  July  19, 
1894,  her  father,  while  feeble  in  mind  and  body,  and  in  fraud 
of  her  rights,  and  by  cunning,  artifice,  deceit,  fraud,  and 
overpersuasion  of  the  plaintiff,  conveyed  the  land  by  war- 
ranty deed  to  the  defendant  Ernestine  Topping  in  considera- 
tion of  $2,200,  and  took  back  the  notes  and-  mortgage  in  the 
name  of  the  plaintiff  in  part  payment  of  the  purchase  price 
therefor,  and  that  th^  same  was  done  without  the  knowledge 
or  consent  of  Elvina;  that  at  the  same  time  the  plaintiff 
also  procured  the  balance  of  the  purchase  price  of  the  land, 
$412,  for  herself;  that  April  6, 1895,  her  father  died,  at  the 
age  of  seventy-three;  that  her  father  had  owned  other  real 
estate,  of  the  value  of  $2,000,  which  he  had  conveyed  to  the 
plaintiff;  that  she  had  been  informed  and  believed  that  dur- 
ing the  time  her  f^tther  was  ill,  and  up  to  the  time  of  his 
death,  the  plaintiff  said  to  him  that  Elvina  had  robbed  him 
once  and  would  again,  that  she  had  never  done  anything  for 
him,  and  never  would,  and  that  she  went  off  and  left  hlra 
with  only  a  bed  and  a  couple  of  quilts;  that  such  several 
statements,  if  made,  were  false  and  untrue,  and  that  she 
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loved  and  respected  her  father,  and  had  done  all  she  could 
to  assist  and  comfort  him. 

The  answer  prayed  judgment  that  the  plaintiff  take  noth- 
ing by  her  action ;  that  the  real  estate  be  adjudged  to  be 
the  property  of  EVvi/na^  or,  if  beyond  the  reach  of  the  court, 
then  that  the  notes  and  mortgage  be  surrendered  up  and 
turned  over  to  the  estate  of  John  Sipes.  The  plaintiff  re- 
plied to  the  equitable  counterclaim  by  way  of  admissions 
and  denials. 

After  the  plaintiff  had  proved  her  case  and  rested,  and  a 
witness  had  been  sworn  on  behalf  of  the  defendant  Elvma^ 
the  plaintiff  objected  to  any  evidence  under  the  counterclaim, 
and  the  court  sustained  the  objection  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  an  equitable  coun- 
terclaim. Thereupon,  and  upon  appropriate  findings  of 
fact  and  conclusions  of  law  establishing  the  plaintiff's  claim 
as  alleged  in  the  complaint,  judgment  of  foreclosure  and  sale 
was  entered,  and  from  that  judgment  the  defendant  Elvma 
Decker  appeals. 

The  mortgagors  held  a  warranty  deed  of  the  mortgaged 
premises,  executed  by  the  plaintiff  and  her  husband.  Their 
title  to  the  land,  subject  to  the  mortgage,  was  not  and  could 
not  be  successfully  questioned,  upon  the  pleadings  in  this 
action.  True,  the  appellant  alleges  that  she  was  in  posses- 
sion when  the  deed  was  delivered  and  the  mortgage  given 
back,  under  a  parol  agreement  to  work  the  land  on  shares 
and  give  her  father  one  third  of  the  crops  raised  thereon ;  but 
her  father  had  died  several  months  prior  to  the  commence- 
ment of  the  action,  and  hence  such  alleged  parol  agreement 
had  terminated.  There  is  nothing  in  the  answer,  if  proved, 
which  would  justify  a  court  in  finding  that  the  appellant's 
father  had  not  fully  performed  all  the  promises  he  had  made 
in  respect  to  giving  her  the  lands.  The  mere  fact  that  he 
had  stated  to  her  and  others  that  he  intended  to  give  her  the 
lands,  or  that  the  lands  should  be  hers  when  he  got  through 
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with  the  same,  or  that  he  caused  a  deed  of  the  lands  to  be 
drawn,  but  which  the  plaintiff,  through  cunning,  artifice, 
deceit,  and  undue  influence  induced  him  never  to  execute 
or  deliver,  is  no  ground  for  taking  the  notes  and  mortgage 
from  the  plaintiff  and  giving  them  to  the  appellant  or  to 
the  estate  of  John  Sipes. 

The  theory  of  the  appellant  seems  to  be  that  the  plaintiff 
took  the  notes  and  mortgage  subject  to  a  parol  agreement 
of  her  husband  to  convey  the  lands  to  the  appellant,  and 
that  the  trial  court,  as  a  court  of  equity,  should  have  en- 
forced such  parol  agreement.  But  before  a  court  of  equity 
can  thus  decree  there  must  be  a  specific  agreement  to  con- 
vey, based  upon  a  good  consideration.  The  counterclaim 
fails  to  disclose  such  an  agreement.  A  mere  intention,  re- 
peatedly asserted  and  partially  executed,  is  not  enough. 
The  appellant's  father  owned  the  land.  He  had  the  legal 
right  to  dispose  of  it  as  he  saw  fit,  subject  to  his  wife's  dower 
and  homestead  rights.  The  counterclaim  alleges  no  legal 
or  equitable  right  in  the  appellant  to  the  lands  which  would 
justify  the  court  in  setting  aside  the  transaction.  Counsel 
for  the  plaintiff  refers  to  the  statutes  of  frauds  and  decisions 
under  them.  Stats.  1898,  sees.  2302,  2304,  2305.  But  it  is 
unnecessary  to  resort  to  those  statutes,  or  such  decisions,  in 
order  to  defeat  the  contentions  of  the  appellant.  The  trial 
court  was  clearly  right. 

By  the  Cowrt. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thome  vs.  jEtna  Ins.  Ckx  of  Hartford,  Ck>iiiL 


Thoknid,  Eespondent,  vs.  ^tna  Insurance  Company  of  Fart- 
FORD,  CoNNEonouT,  Appellant. 

March  16 -- April  4, 1899. 
Chattel  mortgagea:  Conditional  delivery:  Parol  evidence:  Fire  insurance^ 

1.  Parol  evidence  is  admissible  to  show  that  a  written  contract,  not 

under  seal,  of  which  there  has  been  manual  tradition,  was  not  to 
become  binding  until  the  happening  of  some  event  or  ascertain- 
ment of  some  fact,  but  not  that  the  contract  was  to  be  presently 
binding  and  to  become  void  on  the  happening  of  some  events 

2.  In  an  action  on  an  insurance  policy  which  the  insurer  claimed  had 

been  rendered  void  by  the  giving  of  a  chattel  mortgage  on  the 
property  inisured,  the  mortgagee's  attorney  testified  that  he  asked 
the  insured  for  a  mortgage  until  he  received  notice  of  the  entry  of 
a  judgment  against  her;  and  the  insured  testified  that  the  attorney 
"  asked  if  I  was  willing  to  have  this  mortgage  executed  for  a  few 
days,  until  the  judgment  was  entered,  when  it  should  be  null  and 
void,  and  I  told  him  I  was.*'  The  mortgage  was  at  once  filed,  but 
the  note  which  it  secured  was  never  returned,  although  it  was  as- 
certained after  a  day  or  two  that  the  judgment  had  been  entered 
before  the  mortgage  was  given.  Held,  that  the  evidence  would  not 
sustain  a  finding  that  the  mortgage  was  not  to  go  into  effect  if  the 
judgment  had  already  been  entered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Ohas.  M.  Webb,  Circuit  Judge.    JReversed. 

This  is  an  action  upon  a  fire  insurance  policy  of  $1,000 
upon  the  plaintiff's  stock  of  millinery,  situated  at  Clinton- 
ville,  Waupaca  county,  Wisconsin,  which  was  partially  de- 
stroyed by  fire  March  21, 1895.  The  defense  was  that  a 
chattel  mortgage  upon  the  property  was  executed  Novem- 
ber 23, 1894,  during  the  life  of  the  policy,  and  in  violation 
of  one  of  the  provisions  of  the  policy,  by  which  the  policy 
was  avoided  if  the  property  insured  was  chattel-mortgaged. 
In  addition  to  this  defense,  it  was  claimed  by  the  defendant 
that  the  plaintiff's  damage  did  not  exceed  two  or  three  hun- 
dred dollars. 

Vol.  102—38 
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On  the  trial  it  appeared  that  the  policy  was  issued  June 
21, 1894;  that  in  November,  1894,  the  plaintiff  was  indebted 
to  J.  E.  Jenner  &  Co.  to  an  amount  of  more  than  $500;  and 
that  the  claim  was  put  in  the  hands  of  Mr.  Guernsey,  an  at- 
torney at  Olintonville,  who  commenced  suit  upon  the  claim 
November  1, 1894.  No  defense  was  put  in,  and  on  the  21gt 
or  22d  of  November  Guernsey  made  affidavit  of  no  answer, 
and  mailed  all  the  papers  to  the  clerk  of  the  court,  at  "Wau- 
paca, the  county  seat,  some  fifty  or  sixty  miles  distant,  for 
the  entry  of  judgment  by  default.  On  the  23d  of  Novem- 
ber, 1894,  Mrs.  Thome  gave  a  note  and  mortgage  upon  the 
stock  in  question,  payable  to  Jenner  &  Co.,  for  the  amount 
of  their  claim;  but  it  was  claimed  that  this  mortgage  was^ 
given  under  an  agreement  that,  if  judgment  had  already 
been  entered  by  the  clerk  prior  to  the  execution  of  the  mort- 
gage, the  mortgage  should  be  of  no  effect. 

A  special  verdict  was  rendered  in  the  case  as  follows: 
"(1)  Did  the  plaintiff  on  the  23d  day  of  November,  1894, 
execute  written  instruments,  purporting  on  their  face  to  be 
a  note  and  chattel  mortgage  to  J.  E.  Jenner  &  Co.,  for  the 
sum  of  $561.95 ;  said  mortgage,  on  its  face,  purporting  to 
incumber  her  stock  of  millinery  goods  mentioned  and  de- 
scribed in  the  policy  of  insurance  issued  by  the  defendant 
to  the  plaintiff,  upon  which  this  action  was  commenced? 
A.  (By  the  court.)  Yes.  (2)  Were  the  said  note  and  chat- 
tel mortgage  executed  and  delivered  to  F.  M.  Guernsey, 
agent  of  J.  E.  Jenner  &  Co.,  upon  an  agreement  with  the 
plaintiff  (Mrs,  Thome)  that  such  note  and  mortgage  should 
be  void  and  of  no  effect  in  case  judgment  had  been  previously 
entered  in  the  action  of  J.  E.  Jenner  &  Co.  against  her  (Mrs. 
Thome)?  A.  Yes.  (3)  Did  the  plaintiff  deliver  the  said 
note  and  mortgage  to  the  said  agent,  Guernsey,  for  the  pur- 
pose of  creating  a  lien  upon  her  said  stock  of  goods,  without 
reference  to  the  time  when  said  judgment  should  be  dock- 
eted?   A.  No.    (4)  Was  the  plaintiff,  at  the  time  she  exe- 
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cuted  the  note  and  mortgage,  indebted  to  J.  E.  Jenner  & 
Co.,  for  goods  sold  her,  with  interest  and  costs,  in  the  sum 
of  $561.95,  or  thereabouts?  A.  (By  the  court.)  Yes.  (5)  Was 
the  plaintiff  at  the  time  of  the  fire  indebted  to  the  firm  of 
J.  E.  Jenner  &  Co.  in  an  amount  of  $460,  or  thereabouts? 
A.  (By  the  court.)  Yes.  (6)  Did  the  defendant,  the  Aetna 
Insurance  Company  of  Hartford,  Conyiectiout,  or  any  of  its 
agents  or  officers,  have  knowledge  that  the  property  in- 
sured had  been  incumbered  by  said  chattel  mortgage,  until 
after  the  fire  and  loss?  A.  (By  the  court.)  No.  (7)  Did 
F.  M.  Guernsey,  agent,  know  at  the.  time  the  chattel  mort- 
gage was  made  and  executed  by  the  plaintiff,  Mra,  Thorne^ 
that  judgment  had  been  entered  against  Mrs.  Thome  by  the 
clerk  of  the  Waupaca  county  circuit  court?  A.  (By  the 
court.)  No.  (8)  Was  any  consent  or  agreement  indorsed 
in  writing  upon,  or  attached  to,  the  policy  of  insurance,  that 
the  property  insured  could  be  incumbered  by  a  chattel  mort- 
gage? A.  (By  the  court.)  No.  (9)  Did  the  agent  of  de- 
fendant company,  E.  G.  Gibson,  on  the  27th  day  of  June, 
1895,  tender  to  the  plaintiff  the  sum  of  $24.27,  or  unearned 
premium  on  said  policy  of  insurance?  A.  (By  the  court.) 
Yes;  (10)  What  was  the  amount  of  loss  and  damage  on 
plaintiff's  property,  covered  by  said  policy  of  insurance,  by 
the  fire  of  March  21,  1895?    A.  $250." 

The  court  struck  out  the  answer  to  the  tenth  question, 
$250,  and  inserted  $1,000  in  lieu  thereof,  and  entered  judg- 
ment for  the  plaintiff  upon  the  verdict  as  so  amended ;  and 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Hume,  Oellerich  cfe 
JacTaon,  and  oral  argument  by  John  TF.  Hum^. 

For  the  respondent  there  was  a  brief  by  OoodricJc  cfe  Good- 
rich  and  F.  M.  Ouemsey,  and  oral  argument  by  E.  J.  Good- 
rick, 

WiNSLow,  J.  If  a  valid  chattel  mortgage  had  been  exe 
cuted  by  the  plaintiff  on  her  stock  of  goods  during  the  life 
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of  the  policy,  then  the  policy  was  avoided,  by  its  terms,  and 
she  could  not  recover.  So  the  question  presented  was  simply 
whether  the  mortgage,  which  was  in  form  executed  to  Jenner 
&  Co.,  and  delivered  to  Guernsey,  was  in  fact  an  effective 
mortgage.  If  it  was  effective,  even  for  a  few  days,  it  would 
avoid  the  policy. 

The  plaintiff  endeavored  to  avoid  the  forfeiture  by  claim- 
ing that  though  the  mortgage  was  signed,  delivered,  and 
placed  on  file,  still  this  was  all  done  under  an  agreement 
that  it  should  only  be  effective  in  case  judgment  upon  the 
Jenner  claim  had  not  been  entered  by  the  clerk  of  the  court 
at  Waupaca,  and  should  not  be  effective  for  any  purpose  in 
case  such  judgment  had  been  already  entered.  The  principle 
is  quite  well  settled  that  parol  evidence  is  admissible  to  show 
that  a  written  contract,  not  under  seal,  of  which  there  has 
been  manual  tradition,  woe  not  to  become  a  linding  corUract 
until  the  performance  or  occurrence  of  some  condition  pre- 
cedent resting  in  parol.  NutUng  v.  Minnesota  F.  Ins.  Co.  98 
Wis.  26,  and  authorities  there  cited;  WUaon  v.  Powers^  131 
Mass.  539;  Pym  v.  Campbdl,  6  El.  &  Bl.  370;  2  Taylor,  Ev. 
§  1135,  Chamberlayne's  notes;  2  Jones,  Ev.  §  478'.  This  rule 
approaches  closely  to  an  infringement  upon  the  principle 
that  a  written  contract  cannot  be  varied  or  contradicted  by 
parol,  and  hence  it  is  justly  observed  that  such  a  defense  is 
subject  to  suspicion,  and  that  the  rule  should  be  cautiously 
applied  and  the  facts  clearly  proven.  Reynolds  v.  Rohinaon^ 
110  N.  T.  654  Furthermore,  it  is  to  be  observed  that  the 
rule  is  that  it  may  be  shown  that  the  contract  is  not  to  he- 
come  binding  until  the  happenvtig  of  bowa  event  or  ascertavnr 
m£nt  of  somefacty  but  not  that  the  contract  is  to  be  presently 
binding  and  to  become  void  on  the  happening  of  some  event. 
If  a  contract  is  executed  and  delivered  with  intent  to  take 
effect,  it  is  not  to  be  thereafter  avoided  by  virtue  of  a  con- 
dition annexed  to  the  delivery  by  parol.  Here  is  the  diffi- 
culty in  this  case:  the  second  finding  of  the  special  verdict 
is  that  the  note  and  mortgage  were  executed  under  an  agree- 
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ment  that  they  should  be  void  in  case  judgment  had  been 
previously  entered  in  the  Jenner  action.  This  finding  is 
ambiguous.  It  may  mean  that  they  were  delivered  with 
intent  to  have  present  effect,  and  to  be  thereafter  avoided  in 
a  certain  contingency.  If  such  is  its  meaning,  then  the 
mortgage  was  a  valid  mortgage,  and  the  policy  of  insurance 
was  avoided  thereby.  Much  of  the  testimony  also  supports 
this  interpretation  of  the  finding:  Mr.  Guernsey  says  that 
he  asked  Mrs.  Thoma  for  a  chattel  mortgage  until  he  re- 
ceived  notice  from  the  clerk  of  the  entry  of  the  judgment;  and 
Mrs.  Thorns  says,  *-^  Mr.  Guernsey  asked  if  I  was  willing  to 
have  this  mortgage  executed  for  a  few  days^  until  the  judg- 
ment was  entered^  when  it  should  be  null  and  void,  and  I  told 
him  I  was."  The  facts,  also,  that  the  mortgage  was  at  once 
filed,  and  the  note  never  returned,  though  it  was  ascertained 
after  a  day  or  two  that  the  judgment  had  been  entered  be- 
fore the  giving  of  the  mortgage,  tend  persuasively  to  sup- 
port this  meaning  of  the  finding.  In  fact,  examination  of 
the  evidence  convinces  us  that  the  clear  and  strong  prepon- 
derance of  the  evidence  supports  this  view,  if  in  fact  any 
agreement  so  improbable  was  ever  made,  and  that  if  this 
finding  is  to  be  construed  as  meaning  that  it  was  agreed  that 
the  mortgage  was  not  to  go  into  effect  at  all  unless  the  judg- 
ment had  not  been  entered  at  the  time,  the  finding  must  be 
set  aside,  as  against  the  clear  preponderance  of  the  evidence. 
These  remarks  apply  as  well  to  the  third  finding  of  the  jury, 
and  these  views  necessitate  reversal  of  the  judgment. 

"We  do  not  think,  either,  that  the  proof  as  to  the  value  of 
the  goods  destroyed  and  damaged  was  so  clear  and  conclusive 
that  the  court  was  justified  in  setting  aside  the  finding  of 
the  jury  and  awarding  the  plaintiff  the  full  amount  of  the 
policy.    The  proof  of  value  was  far  from  satisfactory. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Hooper,  Respondent,  vs.  IIoopeb,  Appellant. 

March  17— April  4,  1S99. 

Divorce:  Alimony:  Allowance  in  gross, 

1.  Under  sea  2364,  Stats.  1898  (providing  that  in  actions  for  divorce 

the  court  may  adjudge  to  the  wife  such  alimony  out  of  the  estate 
of  the  husband,  for  her  support  and  maintenance,  as  it  shall  deem 
just  and  reasonable,  having  always  due  regard  to  the  situation  of 
the  parties  and  all  the  circumstances  of  the  case),  the  court  is  not 
limited  to  making  an  allowance  payable  at  stated  periods,  but  may 
allow  a  sum  of  money  payable  in  gross. 

2.  In  an  action  for  divorce  brought  by  the  wife  it  appeared,  among 

other  things,  that  the  parties  were  about  sixty  years  of  age,  had 
been  married  twenty  years,  and  occupied  a  high  social  position; 
that  defendant  had  property  worth  $80,000,  and  received  a  large 
income  therefrom  as  well  as  from  his  professional  business;  and 
that  the  plaintiff  was  without  fault  except  such  as  the  defend- 
ant was  in  duty  bound  to  condona  Held,  that  an  allowance  to  the 
plaintiff  of  $7,000  payable  in  gross,  together  with  a  monthly  allow- 
ance equal  to  about  one  seventh  of  the  defendant's  income,  was 
not  excessive 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    AJtrmed. 

The  appeal  is  from  that  part  of  the  judgment  in  a  divorce 
action  awarding  a  permanent  allowance  to  plaintiff.  Plaint- 
iff was  sixty  and  defendant  sixty-one  years  of  age  at  the 
time  of  the  trial.  They  had  lived  together  as  man  and  wife 
about  twenty  yeai^,  during  which  time  plaintiff  helped  to 
rear  to  ages  of  maturity  five  children  of  defendant  by  his 
first  wife,  who  were  from  four  to  seventeen  years  of  age  at 
the  time  of  the  second  marriage.  When  such  second  mar- 
riage took  place  defendant  was  worth  about  $40,000  and 
plaintiff  not  anything.  During  a  few  years  preceding  the  trial 
defendant  gave  his  children  property  aggregating  $20,000 
in  value,  and  was  worth,  when  the  case  was  decided,  $80,000, 
yielding  a  yearly  income  of  about  $4,200,  and  he  had  in  ad- 
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dition  a  large  law  practice.  In  addition  to  wearing  apparel 
and  personal  property,  when  the  cause  was  decided  plaintiff 
was  possessed  of  $500  given  to  her  by  defendant,  $950  be- 
queathed to  her  by  an  aunt,  and  about  $700  accumulated  by 
keeping  boarders  subsequent  to  February,  1895,  when  the 
separation  between  the  parties  took  place.  In  addition  she 
had  a  claim  against  defendant  for  $500  on  account  of  a  mar- 
riage gift.  The  divorce  was  granted  upon  two  grounds, 
either  being  adequate,  and  one  free  from  any  circumstance 
of  excuse  or  palliation  in  the  conduct  of  plaintiff.  There 
was  awarded  to  plaintiff  out  of  defendant's  property,  as  her 
separate  estate,  $7,000  and  $100  per  month  during  her  life, 
in  lieu  of  dower  rights  in  defendant's  real  property,  and  in 
full  discharge  of  all  plaintiff's  rights  therein  and  all  claims 
upon  defendant's  estate.  Judgment  was  rendered  accord- 
ingly. 

(7.  D.  Gleodcmdj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  QtuirleSy  Spence  cfe 
Quarles^  and  oral  argument  by  T,  W.  Spence. 

Marshall,  J.  Appellant's  complaint  seems  to  be  wholly 
of  the  award  of  a  gross  sum  of  money  as  part  of  the  perma- 
nent alimony.  The  monthly  allowance  of  $100,  it  is  sug- 
gested, may  be  materially  increased,  if  thought  best,  without 
complaint  from  appellant,  if  the  decree  giving  plaintiff  an 
estate  of  her  own  out  of  appellant's  property  be  reversed. 
We  have,  with  care,  searched  appellant's  brief  in  vain  for 
some  good  reason  or  the  citation  of  some  authority  to  sup- 
port his  claim.  It  is  quite  novel.  It  is,  as  we  understand  it, 
that  in  such  a  case  no  provision  should  be  made  for  a  di- 
vorced wife  other  than  an  allowance  payaWe  at  stated  periods 
by  the  former  husband,  suflBcient  for  her  support.  That  was 
the  old  doctrine  of  the  ecclesiastical  courts  when  alimony 
meant  an  allowance  for  the  support  of  a  wife  while  living 
apart  from  her  husband  under  a  sentence  of  judicial  separa- 
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tion,  the  relations  of  husband  and  wife  in  some  respects  still 
existing  between  the  parties,  the  sentence  being  subject  to 
termination  and  full  marriage  relations  substantially  subject 
to  resumption  at  the  will  of  the  parties.  Then  no  duty  was 
recognized  to  support  a  fully  divorced  wife.  No  reason 
whatever  exists  now  for  such  a  rule.  Under  our  statutes  ali- 
mony may  go  with  a  divorce  dissolving  the  bonds  of  matri- 
mony and  restoring  the  parties  to  their  original  situation  of 
being  strangers  to  each  other,  so  far  as  concerns  marriage 
relations  in  any  sense,  ks  well  as  witli  a  divorce  from  bed  and 
board.  The  power  of  the  court,  where  the  circumstances,  in 
the  discretion  of  the  trial  court,  seem  to  demand  or  justify 
it,  is  as  ample  to  allow  a  sum  of  money  payable  in  gross  as 
alimony,  as  one  payable  in  instalments  or  a  monthly  allow- 
ance. There  can  be  no  doubt  about  that.  In  Williams  v. 
WiUiamSy  36  Wis.  362,  it  is  said  that  it  is  quite  bs  competent 
for  the  court  to  assign  to  the  wife  absolutely  a  specific  por- 
tion of  the  husband's  estate  or  to  order  the  payment  of  a 
gross  sum  of  money  as  to  award  an  annual  allowance.  Sec. 
2364,  Stats.  1898,  provides  that  "the  court  may  adjudge  to 
the  wife  such  alimony  out  of  the  estate  of  the  husband,  for 
her  support  and  maintenance,  ...  as  it  shall  deem  just 
and  reasonable,  .  .  having  always  due  regard  to  the 
legal  and  equitable  rights  of  each  party,  the  ability  of  the 
husband,  the  special  estate  of  the  wife,  the  character  and 
situation  of  the  parties,  and  all  the  circumstances  of  the  case.'* 
Thus  the  manner  in  which  the  wife's  allowance  shall  be 
secured  to  her  is  left  entirely  to  the  court  to  be  exercised  as 
justice  seems  to  require,  having  regard  to  the  particular  facts 
of  each  case.  So  the  question  of  whether  the  right  judg- 
ment for  alimony  was  rendered  here  comes  down  t)  whether 
proper  judicial  discretion  was  exercised  in  administering  the 
statute;  and  on  that  subject  the  rule  is  that  the  decision  of 
the  trial  court  will  not  be  disturbed  unless  manifestly  unjust. 
It  is  not  only  permissible  to  make  an  allowance  to  a  di- 
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vorced  wife  payable  in  gross,  but  in  many,  and  in  the  judg- 
ment of  some  courts  in  most,  cases  it  is  the  best  method  of 
settling  the  pecuniary  relations  of  the  parties.  The  trouble 
and  unhappiness  often  resulting  from  keeping  up  some  sort 
of  relation  of  debtor  and  creditor  between  parties  who  are, 
legally,  strangers  to  each  other,  yet  so  embittered  by  previous 
marital  relations  as  to  render  embarrassing  and  exceedingly 
unpleasant  any  communication  of  one  with  the  other  even 
as  to  strictly  business  matters,  is  well  known  to  all  persons 
of  average  experience  in  life.  The  divorced  husband  often 
feels  that  the  obligation  to  pay  a  sum  of  money  at  stated 
periods  to  his  former  wife  is  an  unjust  burden  and  one  to  be 
avoided  if  possible,  which  feeling  ordinarily  grows  more  in- 
tense as  time  continues.  The  divorced  wife  is  generally 
made  to  feel  that  she  stands  in  a  position  of  a  mere  pen- 
sioner, living  from  day  to  day  on  forced  contributions 
grudgingly  made  by  one  who  looks  upon  her  as  an  unjust 
incumbrance.  In  that  way  the  wrong  to  the  wife  caused  by 
breaking  up  her  home  is  made  to  bear  unnecessarily  harshly 
upon  and  disquiet  her  subsequent  life.  Observations  along 
this  line  were  made  in  WiUiams  v.  WiMamSj  resulting  in  a 
conclusion  that  where  there  is  an  absolute  divorce  it  is  advis- 
able to  end  all  relations  between  the  parties,  leaving  them 
entirely  independent  of  each  other,  if  that  can  be  practicably 
done;  that  such  unhappy  controversies  as  this  should  be 
ended  in  such  a  way  as  to  dissolve  all  financial  relations  as^ 
effectually  as  all  marriage  relations,  leaving  nothing  that 
will  unnecessarily  mar  the  subsequent  life  of  the  parties. 

The  learned  trial  court  proceeded  on  the  line  indicated  in 
WiUtams  v.  Williams,  and  with  wise  comprehension  of  the 
needs  of  the  situation  solved  it  in  such  a  way  as  to  leave 
plaintiff  practically  independent  of  appellant.  That  situa- 
tion was  as  foUpws:  A  wife  sixty  years  of  age  who  had  oc- 
cupied a  high  social  position  as  the  companion  of  a  man 
about  her  own  age,  for  some  twenty  years;  a  man  possessed 
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of  property  of  the  value  of  $80,000  at  his  own  figures,  and 
of  a  large  income  therefrom,  as  well  as  from  professional 
business;  no  stain  was  on  the  life  of  the  wife  palliating  the 
act  constituting  one  of  the  causes  entitling  plaintiff  to  a  di- 
vorce; no  fault  of  the  wife  appeared  which,  in  law  and  good 
morals,  the  husband  was  not  in  duty  bound  to  condone,  and 
which  if  he  had  condoned,  instead  of  transgressing  the  obli- 
gations of  marriage  in  a  way  that  the  wife  could  not  over- 
look and  was  not  called  upon  by  any  law  or  duty  to  do  so, 
they  might  have  continued  to  live  together  as  husband  and 
wife  down  to  the  end  of  their  joint  lives.  In  that  situation 
the  court  said  that  the  matrimonial  bonds  should  be  dissolved 
and  the  divorced  wife,  so  far  as  consistent  with  certainty  of 
future  support,  should  be  made  independent  of  her  divorced 
husband.  To  accomplish  that  he  awarded  her,  as  and  for  a 
separate  estate,  less  than  one  tenth  of  appellant's  property, 
taking  his  own  figures  for  the  value,  and  further  allowed 
her  a  monthly  instalment  amounting  to  about  one  seventh  of 
appellant's  income,  considering  that  derived  from  his  prop- 
erty and  a  fair  income  from  his  business  as  well.  It  was 
further  provided  that  such  monthly  instalments  should  be  se- 
<jured  upon  appellant's  property  so  as  to  reduce  to  the  mini- 
mum the  danger  of  difficulty  or  unpleasantness  to  plaintiff  in 
respect  to  collecting  her  income. 

It  is  useless  to  try  to  test  the  justness  of  that  determina- 
tion by  any  rule,  because  there  is  none  that  can  be  applied. 
Precedents  are  helpful,  of  course,  but  no  two  cases  are  alike. 
It  is  often  said  in  a  general  way  that  an  allowance  from  a 
moiety  to  a  third  or  less  of  the  husband's  income  or  estate 
is  proper,  according  to  circumstances.  The  age  of  the  par- 
ties is  to  be  taken  into  consideration,  their  social  station,  their 
previous  life,  their  health,  their  family,  the  responsibilities 
of  the  respective  parties  after  the  separation  as  to  the  care 
and  support  of  children,  the  circumstances  leading  up  to  such 
fieparation,  the  fault  which  destroyed  the  home,  the  guilty 
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party,  the  palliating  circumstances  if  any,  the  length  of  time 
the  parties  lived  together,  the  amount  and  character  of  the 
husband's  property,  his  earning  capacity,  and  that  of  the 
wife  as  well,  and  all  the  circumstances  that  in  justice  bear 
in  any  way  upon  the  situation.  Testing  the  judgment  ap- 
pealed from  in  that  way,  we  are  constrained  to  say  that, 
while  the  learned  circuit  judge  who  tried  the  case  amply 
provided  for  the  future  needs  of  plaintiflf,  he  dealt  so  liberally 
with  appellant  that  he  has  not  only  no  reason  to  complain, 
but  should  rather  feel  supreme  satisfaction  in  reflecting 
over  the  result.  The  plaintiff  is  made  substantially  inde- 
pendent of  appellant  at  a  cost  to  him  of  from  one  seventh 
to  one  tenth  of  his  income  and  estate,  and  he  is  entirely 
freed  from  obligations  to  plaintiff,  with  whom  he  does  not 
desire  and  has  no  right  to  live  as  her  husband.  He  goes  free 
and  has  the  great  bulk  of  his  property  and  the  income  there- 
from and  his  future  earnings  as  well,  aside  from  the  amount 
to  be  paid  to  his  former  wife,  freed  of  any  claim  by  her,  so 
that  he  may  dispose  of  the  same  as  he  sees  fit. 

It  is  not  true  by  any  means  that  in  such  circumstances  the 
allowance  to  the  wife  should  be  limited  to  just  enough  for 
her  support,  and  that  payable  as  she  needs  it,  as  appellant 
seems  to  urge.  There  is  no  reason  for  such  a  rule,  and  no 
authority  for  it  that  has  been  called  to  our  attention,  and 
none  that  we  are  able  to  find.  Plaintiflf  was  entitled  to  sup- 
port from  appellant  in  a  way  consistent  with  his  wealth  and 
station.  Besides  that,  she  possessed  an  inchoate  interest  in 
all  his  real  estate  and  was  one  of  his  heirs  presumptive,  all 
of  which  has  been  taken  from  her,  and  the  protection  to 
which  she  was  entitled  under  the  marriage  contract  as  well, 
and  in  lieu  of  that  she  has  received  the  alimony  complained 
of.  In  Williams  v,  Williams  there  was  one  child  nineteen 
years  of  age,  the  husband  worth  $20,000  at  a  rather  high 
valuation  of  mostly  unproductive  real  estate,  a  homestead 
and  household  effects  worth  some  less  than  $2,000,  and  per- 
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sonal  property  about  sufficient  to  pay  his  debts,  many  of 
which  were  pressing  him.  He  had  no  certain  income.  On 
such  facts  this  court  rendered  judgment  allowing  to  the  di- 
vorced wife  $3,000  besides  the  homestead  and  household  fur- 
niture ;  a  far  more  liberal  allowance,  as  appears,  than  the  one 
made  in  the  decree  appealed  from.  If  precedents  are  to  be 
relied  upon  as  controlling,  WiMama  v.  WilliamSy  which  has 
never  been  criticised,  is  sufficient  for  this  case. 

More  has  already  been  said  than  was  really  required  or 
would  have  been  said  but  for  the  earnestness  with  which 
appellant  contends  that  injustice  has  been  done  to  him. 
However  hard  he  may  have  tried  to  look  at  the  situation  in 
which-  he  was  placed  with  an  unbiased  mind,  he  evidently 
has  not  been  able  to  do  that  successfully.  To  us  no  reason 
whatever  is  perceived  for  complaint  by  him  of  the  judgment 
appealed  from. 

Some  minor  questions  are  mentioned  and  discussed  in  ap- 
pellant's brief,  which  have  been  considered.  They  are  not 
of  sufficient  significance,  however,  to  aflfect  the  decision  on 
this  appeal. 

JBy  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


City  op  Maeshfibld,  Respondent,  vs.  Wisconsin  Tblephonb 
CoMPiLNT,  imp.,  Appellant 

March  IT-^Apnl  4, 1899. 

Telephone  companies:  Right  to  use  highways:  Municipal  regtdaiion. 

t  The  right  given  to  telegraph  and  telephone  companies  by  sea  1778, 
Stats.  1898,  to  oonstruct  and  maintain  their  lines  upon  or  along  high- 
ways, is  subject  to  aU  reasonable  regulations  made  by  the  respective 
municipalities. 

2.  A  municipality  may,  in  the  exercise  of  a  reasonable  discretion,  pro- 
hibit the  setting  of  telephone  poles  in  certain  of  its  street& 
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8.  Where  a  city  charter  gives  the  common  council  authority  to  regu- 
late by  ordinance  the  placing  of  telephone  poles,  etc.,  in  its  streets,, 
and  provides  that  no  obstruction  shall  be  placed  in  the  streets 
without  a  written  permit  from  the  board  of  public  works,  and  that 
said  board  shall  have  power  to  determine  the  time  and  manner  of 
using  streets  for  the  placing  of  such  poles,  subject  to  an  appeal  to 
the  council,  sea  1778,  Stats.  1898,  confers  no  right  upon  a  telephone 
company  to  occupy  the  streets  of  said  city  without  the  permission 
of  the  proper  authorities,  even  though  no  regulation  as  to  such  use 
has  been  adopted;  but  application  for  such  permission  should  be 
made  to  the  board  of  public  works  and  a  reasonable  time  given  for 
that  body  to  act,  and  if  its  action  proves  unsatisfactory  an  appeal 
should  be  taken  to  the  council 

4.  In  the  absence  of  a  proper  and  timely  application  to  the  board  of 
public  works  in  such  a  case,  the  court  has  no  right  to  interfere  to 
compel  it  to  act 

Appeal  from  aa  order  of  the  circuit  court  for  "Wood  county : 
W.  C.  SiLVEKTHOEN,  Judgo.    Aff/tmcd. 

The  defendant  The  Wisconsm  Telephone  Company  is  a  cor- 
poration organized  under  the  laws  of  this  state,  and  is  author- 
ized by  its  charter  to  build  telephone  lines  and  to  conduct  a 
telephone  business  in  this  state.  It  maintains  seventy-five 
different  telephone  exchanges  in  the  cities  and  towns  of 
Wisconsin,  with  wires  strung  on  poles  connecting  said  ex- 
changes with  each  other  and  with  exchanges  in  other  states. 
It  has  constructed  a  line  from  the  city  of  Stevens  Point 
westerly  to  the  city  of  Chippewa  Falls,  passing  just  outside 
the  northerly  limits  of  the  city  of  Ma/rshjidd^  which  was 
completed  in  the  spring  of  1898.  It  was  desirous  of  estab- 
lishing a  public  station  in  said  city,  and  proposed  to  con- 
struct a  line  of  poles  along  Central  avenue  to  some  con- 
venient point  where  the  station  was  to  be  located.  Central 
avenue  is  the  main  business  street  of  the  city,  and  has  been 
paved  along  the  business  portion  thereof,  and  upon  it  the 
greater  portion  of  the  travel  and  business  of  the  city  is  done. 
It  has  been  the  policy  of  the  city  to  keep  that  portion  of  this 
street  between  D  and  Sixth  streets  clear  of  all  obstructions, 
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and  for  more  than  five  years  it  has  uniformly  denied  to  all 
persons  the  privilege  of  placing  telephone,  telegraph,  electric 
light,  or  other  poles  in  or  along  the  same.  In  February, 
1898,  the  city  granted  to  R.  L.  Kraus  and  K.  W.  Doege  an  ex- 
clusive permit  for  fifteen  years  to  erect  and  maintain  a  sys- 
tem of  wires  and  poles  upon  the  streets  of  said  city,  for  the 
purpose  of  establishing  a  telephone  exchange  therein,  upon 
certain  conditions  specified  in  the  ordinance,  and  under  the 
direction  of  the  board  of  public  works.. 

On  October  14,  1898,  the  defendant  with  a  force  of  men 
commenced  the  erection  of  a  run  of  poles  from  the  intersec- 
tion of  its  main  line  with  Central  avenue,  southerly  along 
said  avenue  toward  the  central  and  main  portion  of  the 
city,  and  placed  and  set  a  number  of  poles  therein,  without 
permission  of  any  of  the  city  authorities.  The  latter  ob- 
jected to  this  procedure,  and  under  their  direction  the  poles 
so  set  were  chopped  down  and  removed.  Thereupon  the 
city  commenced  this  action  to  restrain  defendants  from 
placing  any  poles  on  Central  avenue,  or  in  any  of  the  streets 
of  the  city,  except  under  the  direction  and  with  the  consent 
of  the  board  of  public  works;  claiming  that  the  digging  up 
of  the  soil  and  pavement  and  the  placing  of  poles  in  said 
street  would  be  a  permanent  injury  and  obstruction  thereto. 
A  temporary  injunction  was  obtained  and  served.  There- 
upon defendants  obtained  an  order  to  show  cause  why  the 
injunctional  order  should  not  be  vacated.  On  the  hearing 
the  defendants  submitted  a  modified  motion,  to  the  effect 
that,  if  the  court  should  be  of  opinion  that  the  defendants 
should  be  restrained  from  constructing  their  line  upon  Cen- 
tral avenue,  then  that  the  order  be  so  modified  as  to  permit 
the  line  to  be  constructed  upon  some  other  streets  in  said 
city.  Both  motions  were  denied,  and  the  original  order  wa^ 
allowed  to  stand.  This  appeal  is'to  review  the  order  deny- 
ing the  motion  to  dissolve  the  injunction. 

For  the  appellant  there  were  briefs  by  Miller^  Noyes^  MUr 
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ler  cfe  Wakl^  and  oral  argument  by  Geo.  P.  Miller.  They 
contended,  inter  alia:  1.  The  streets  in  the  city  of  Marsh- 
field  belong  to  the  public,  not  to  the  city.  The  city  has  no 
proprietary  interest  in  a  street.  The  construction  and  main- 
tenance of  a  telephone  line  in  a  street  is  a  public  use  of  the 
street,  the  authority  for  which  must  be  derived  from  the 
legislature.  2  Dillon,  Mun.  Corp.  (4th  ed.),  §§  656,  675; 
Paine  L.  Co.  v.  Oshkosh^  89  Wis.  460;  Milwaukee  v.  M.  & 
B.  R.  Co.  7  Wis.  85;  Sheboygam,  v.  8.  &  F.  du  L.  R.  Co.  21 
Wis.  667;  Janesville  v.  Ca/rj>enter^  77  Wis.  297;  Waukesha 
H.  M.  8.  Co.  V.  Waukesha,  83  Wis.  480;  Neshkoro  v.  Nest,  85 
Wis.  128;  Trester  v.  8hehoygam,,  87  Wis.  500.  Power  to  regu- 
late and  control  streets  does  not  authorize  the  common 
council  to  grant  telephone  or  other  franchises.  Dams  v. 
New  York,  14  K  T.  506;  2  Dillon,  Mun.  Corp.  §§  715-717. 
The  city  of  Marshfidd,  under  its  charter,  had  not  only  no 
authority  to  grant  any  telephone  franchise,  but  particularly 
not  an  exclusive  franchise.  An  exclusive  franchise  can  be 
granted  by  the  legislature  or  by  a  municipality  upon  ex- 
press legislative  authority.  Jackson  Co.  H.  R.  Co.  v.  Inter- 
staU  R.  T.  R.  Co.  24  Fed.  Eep.  306;  Wright  v.  NagU,  101 
TJ.  S.  791;  New  Orleans  G.  Co.  v.  Louisiana  L.  Co.  115  U.  S. 
653;  8aginaAJ0  G.  L.  Co.  v.  Saginaw,  28  Fed.  Kep.  534;  8tate 
V.  Milwaukee  G.  L.  Co.  29  Wis.  454.  2.  By  the  general 
statutes  of  the  state,  authority  is  given  to  all  telephone  com- 
panies to  place  poles  along  the  streets  and  highways  of  the 
state.  Sec.  1778,  Stats.  1898.  This  statute  was  copied  from 
Massachusetts  (Laws  of  1849,  ch.  93).  Sec.  3  of  the  Massa- 
chusetts act  provides  that  the  poles  shall  be  located  where 
the  local  authorities  may  provide.  Yowng  v.  Yarmouth,  9 
Gray,  388,  389.  That  section  was  not  re-enacted  in  Wis- 
consin; and  under  our  statute  the  company  was  authorized 
to  place  its  poles  along  the  highways  of  the  state  without 
the  local  authorities  being  required  to  first  authorize  the 
location  of  the  poles.    3.  Sec.  1778,  authorizing  the  con- 
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fitruction  of  telephone  lines  upon  the  streets  of  a  city,  does 
not  deprive  the  city  of  its  police  control.  State  ex  rd.  Wis. 
Td.  Co.  V.  Janesville  St.  R.  Co.  87  Wis.  79,  and  cases  cited. 
The  company  had  the  right  to  place  its  lines  of  poles  along 
the  streets  of  the  city,  subject  to  the  right  of  the  city  to 
pass  regulating  ordinances  in  the  exercise  of  its  police 
power;  but  the  city  could  not  wholly  exclude  the  company. 
Wis.  Td.  Co.  V.  Oahkoah,  62  Wis.  40.  4.  Sec.  7,  ch.  XI,  of 
the  Marshfield  city  charter  (ch.  160,  Laws  of  1891)  does  not 
change  the  general  rule  that  telephone  companies  can  con- 
struct their  lines  along  streets  without  first  obtaining  per- 
mission from  the  local  authorities.  6.  A  court  of  equity 
will  not,  by  injunction,  enforce  a  void  exclusive  telephone 
ordinance.  Even  a  municipality  coming  into  a  court  of 
equity  must  be  willing  to  do  equity  or  relief  will  be  denied, 
P.  A.  WiUiamSy  attorney,  and  B.  R.  Ooggins^  of  counsel, 
for  the  respondent,  argued,  among  other  things,  that  while 
the  streets  in  the  city  of  Ma/rshjidd  belong  to  the  public,  the 
city  has  nevertheless  full  control  of  its  streets,  and  in  this 
respect  represents  the  public  in  relation  thereto.  WauJceaha 
H.  M.  S.  Co.  V.  Wmikeaha^  83  Wis.  475 ;  Jameatovm  v.  C,  B. 
<&  N.  R.  Co.  69  Wis.  648;  2  Dillon,  Mun.  Corp.  (4th  ed.), 
§  659;  Madison  v.  Mayers,  97  Wis.  399,  413;  Eau  Claire  v. 
Matzlce,  86  Wis.  291;  NesKkoro  v.  Nest,  86  Wis.  126.  The 
erection  of  a  run  of  poles  along  a  public  street  not  only  re- 
sults in  the  temporary  digging  up  and  disturbance  of  its 
soil  and  pavement  (as  in  Wa/ukesha  R.  M.  S.  Co.  v.  Wa^Jce- 
sha,  supra),  but  also  results  in  its  permanent  obstruction,  and 
is  a  nuissLncQ  per  se.  2  Dillon,  Mun.  Corp.  §  698;  Elliott, 
Eoads  &  S.  478,  and  cases  cited;  Keasbey,  Electric  Wires, 
45;  State  v.  Berdetta,  73  Ind.  185,  193;  St.  Louis  v.  W.  U. 
Tel.  Co.  148  U.  S.  92.  Telephone  companies  are  authorized 
by  law  to  enter  upon  the  highways  and  streets  of  the  state 
only  upon  condition  that  they  obtain  from  the  respective 
towns,  cities,  and  other  municipalities  the  consent  of  their 
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several  governing  bodies.  EeU  v.  Am.  T.  dk  T.  Co.  143 
]Sr.  T.  133;  Zehren  v.  MUwauhee  E.  R.  <&  L.  Co.  99  Wis. 
83;  Chicago  d&  N.  W.  R.  Co.  v.  M.,  R.  &  K.  E.  R.  Co.  95 
Wis.  561.  A  telegraph  or  telephone  line  cannot  be  con- 
structed on  a  public  highway  or  street,  except  with  the  con- 
sent of  the  state.  2  Cook,  Stock,  §§  930,  931;  People' a 
Railroad  v.  Memphis  Railroad^  10  Wall.  38,  51 ;  Cater  v. 
Northweatem  Tel.  Exoh.  Co.  60  Minn.  639.  The  general 
plan  in  force  in  most  of  the  states  is  for  the  legislature,  in 
reference  to  such  matters,  to  give  its  consent  by  general 
enactment  in  advance,  but  requiring  the  consent  of  the  mu- 
nicipality in  each  individual  case.  2  Cook,  Stock,  §  913; 
2  DUlon,  Mun.  Corp.  §  719;  Elliott,  Eoads  &  S.  484,  and 
cases  cited.  And  privileges  granted  by  the  legislature  to 
such  corporations  are  strictly  construed  against  the  corpo- 
ration, and  nothing  passes  but  what  is  granted  in  clear 
and  explicit  terms.  People  ex  ret.  Third  Ave.  R.  Co.  v. 
Wewton,  112  N.  T.  397.  Even  where  the  power  of  the  mu- 
nicipality is,  by  the  legislature,  restricted  to  the  designation 
of  the  streets  and  of  the  manner  of  placing  the  poles  therein, 
proper  application  to  the  proper  authorities  is  held  to  be  a 
condition  precedent  to  the  right  to  set  up  poles.  ITew  York 
<&  JV.  J.  Tel.  Co.  V.  East  Orange,  42  K  J.  Eq.  490;  Broome 
V.  If.  Y.&N.J.  Tel,  Co.  49  N.  J.  Law,  624;  New  York  dk 
If.  J.  Td.  Co.  V.  Broome,  50  N.  J.  Law,  432;  Winter  v.  If.  Y. 
&  N.J.  Tel.  Co.  61  N.  J.  Law,  83.  See,  also,  Svhurbam,  L. 
<&  P.  Co.  V.  Boston,  153  Mass.  200;  Pierce  v.  Drew^  136 
Mass.  75. 

Bardeen,  J.  Both  parties  admit  the  public  character  of 
the  streets  of  a  city  and  the  almost  omnipotent  control  of 
the  legislature  over  their  use.  The  city  does  not  own,  and 
cannot  alien,  its  streets.  It  cannot  rightfully  authorize  ob- 
structions therein  without  legislative  authority.  Its  duties 
and  obligations  with  respect  thereto  are  defined  in  its  char- 
VOL.103— 89 
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ter.  The  general  law  grants  powers  and  privileges  to  persons 
or  corporations  like  the  defendant  company,  to  be  exercised 
by  municipal  consent  or  subject  to  municipal  limitations. 
Sec.  1778,  Stats.  1898,  under  the  interpretation  of  this  court, 
authorizes  the  use  of  the  highways  of  this  state  by  corpora- 
tions like  the  defendant,  by  their  poles  and  wires,  provided 
they  are  so  set  as  not  to  obstruct  or  incommode  the  public 
use  thereof.  Wis.  Td.  Co.  v.  Oshhosh,  62  Wis.  82;  Roberts 
V.  Wis.  Td.  Co.  77  Wis.  589.  And  see  State  ex  rd.  Wis.  Tel. 
Co.  V.  JcmesviUe  St.  R.  Co.  87  Wis.  72.  It  is  conceded  by 
appellant  that  this  section  does  not  deprive  cities  of  their 
power  of  police  control  over  the  manner  in  which  such  work 
shall  be  done,  and  that  they  may  adopt,  by  ordinance,  all 
reasonable  regulations  for  the  location  and  use  of  telephone 
poles  and  wires  in  the  streets.  Sec.  4,  subch.  IV,  ch.  160, 
Laws  of  1891  (plaintiff's  charter),  provides:  "The  common 
council  shall  have  authority  by  ordinances,  resolutions,  by- 
laws or  regulations:  .  .  (26)  To  lay  out,  make,  open 
and  keep  in  repair,  alter  or  discontinue,  any  highways,  streets, 
lanes  and  alleys,  and  to  keep  them  free  from  incumbrances 
and  to  protect  them  from  injury.  (27)  To  establish  and  alter 
the  grades  of  streets,  and  to  regulate  the  manner  of  using  the 
streets  in  said  city,  and  to  protect  the  same  from  injury  by 
vehicles  used  thereon." 

Construing  similar  provisions  in  the  charter  of  the  city  of 
Janesville,  this  court,  in  87  Wis.  72,  before  cited,  said:  "There 
can  be  no  question,  at  this  late  day,  but  that  our  municipal 
corporations  may  make  all  reasonable  regulations  for  the 
location  and  use  of  electric  wires  in  the  streets,  and  require 
all  reasonable  safeguards  for  the  same.  The  question  is  virt- 
ually settled  in  this  state  by  our  own  decisions."  The  au- 
thorities and  decisions  there  cited  seem  fully  to  warrant  that 
conclusion.  That,  in  the  exercise  of  this  power,  the  city 
authorities  may  go  so  far  as  to  prohibit  the  incumbering  by 
telephone  poles  of  certain  of  its  streets,  in  the  exercise  of  a 
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reasonable  discretion,  is  equally  clear.  Such  right  neces- 
sarily follows  from  the  grant  of  the  power  to  regulate.  It 
is  also  implied  from  the  fact  that  the  dominant  purpose  of 
a  street  is  for  public  passage,  and  any  appropriation  of  it  by 
a  legislative  sanction  to  other  objects  must  be  deemed  to  be 
in  subordination  to  this  use,  unless  a  contrary  intent  is  clearly 
expressed.  Hudson  Eiver  Tel.  Co.  v.  Watervliet  T.  <&  E.  Co. 
135  N.  T.  893;  Utica  v.  UUca  Td.  Co.  24  App.  Div.  361.  Or, 
to  state  the  rule  in  another  way:  "All  legislative  grants  to. 
private  corporations  to  occupy  streets  with  electrical  appli- 
ances are  impliedly,  if  not  expressly,  subject  to  the  police 
powers  of  the  municipality,  both  to  dictate  and  to  change  the 
location  of  such  plant."  Monongahda  v.  Monongaheld  E.  L. 
Co.  4  Am.  El.  Gas.  63. 

But,  it  is  said,  the  city  of  Ma/rahfield  has  never  passed 
any  ordinance  or  by-law  regulating  the  placing  of  poles  in 
its  streets,  and  it  is  argued  that,  as  defendants  were  not  vio- 
lating any  regulation  in  that  respect,  this  action  cannot  be 
maintained.  Sec.  7,  subch.  XI,  of  the  charter  provides :  "  No 
building  shall  be  moved  through  the  streets  or  obstructions 
be  placed  therein  without  a  written  permit  therefor  granted 
by  the  board  of  public  works;  said  board  shall  have  power 
to  determine  the  time  and  manner  of  using  the  streets  for 
laying  or  changing  water  pipes,  or  placing  and  maintaining 
electric  lights,  telegraph  and  telephone  poles;  provided,  how- 
ever, that  the  decision  of  said  board  in  this  regard  may  be 
appealed  to  the  common  council."  This  provision  gives  to 
the  board  of  public  works  ample  power  to  exercise  control 
over  the  streets  of  the  city,  subject  to  appeal  to  the  council. 
Whether  it  gives  them  the  power  to  totally  prohibit  the  in- 
cumbering of  the  streets  of  the  city  by  telephone  poles  is 
not  necessary  to  decide.  The  city  makes  no  such  claim,  but 
it  does  insist  that  its  streets  shall  not  be  so  incumbered  ex- 
cept under  the  direction  of  the  proper  officers. 

The  record  shows  that  the  defendant  Gallagher,  repre- 
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senting  the  company,  went  to  Mr.  Hoffman,  the  chairman 
of  the  board  of  public  works,  about  11  a.  m.  of  October  14th, 
and  said  he  was  ready  with  a  crew  of  men,  and  wished  the 
consent  of  the  board  to  set  a  line  of  poles  along  Central  ave- 
nue from  its  main  line  to  the  business  part  of  the  city.  He 
was  informed  that  the  chairman  had  no  power  to  give  such 
consent,  that  some  of  the  members  were  out  of  the  city,  but 
that  a  meeting  of  the  board  would  be  called  not  later  than 
the  evening  of  that  day  to  act  upon  such  request.  Gallagher 
replied  that  he  was  ready  with  his  men  to  set  the  poles,  and 
would  not  wait  for  such  meeting;  that  his  instructions  were 
to  set  the  poles  immediately,  and  he  would  do  so,  independent 
of  the  board  or  the  other  city  authorities,  which  he  forthwith 
proceeded  to  do  until  forced  to  stop.  It  is  such  conduct  as 
this  that  cneates  and  fosters  feelings  of  prejudice  against 
corporations.  It  was  in  utter  disregard  of  the  city's  rights. 
The  city  had  theretofore  granted  a  franchise  for  a  local 
exchange.  Under  it  the  local  company  had  a  right  to  use 
certain  of  the  streets  for  its  poles,  under  the  direction  of  the 
board.  It  cuts  no  figure  in  this  case  that  the  franchise  was 
exclusive  for  a  limited  time.  If  it  was  wrong,  it  did  not 
justify  the  defendant  in  committing  another  wrong.  The 
fact  that  the  common  council  had  adopted  no  ordinances,  or 
the  board  of  public  works  had  passed  no  regulations,  in  re- 
'  lation  to  pole  setting,  affords  the  defendant  no  justification 
for  its  procedure.  While  it  is  true  the  city  might  have 
enacted  ordinances  on  the  general  subject  of  the  incumber- 
ing of  the  street,  yet  from  the  very  nature  of  the  situation 
it  was  impossible  to  anticipate  the  needs  or  desires  of  a  com- 
pany coming  in  as  the  defendant  did.  Before  the  board 
could  act  intelligently,  it  was  necessary  for  them  to  know 
something  about  the  desires  and  intentions  of  parties  de- 
siring to  use  the  streets.  When  the  situation  had  sufficiently 
developed  that  the  board  could  act  understandingly,  it  be- 
came its  duty  to  act,  and  to  act  reasonably.    It  was  likewise 
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incumbent  upon  the  defendant  to  make  its  purposes  and 
wishes  known  to  the  board,  and  to  give  them  a  reasonable 
time  to  take  action.  The  defendant  had  no  right  to  enter 
upon  the  streets  of  the  city,  even  though  no  prohibitory  or- 
dinances had  been  passed,  and  occupy  them  as  it  pleased, 
and  set  up  poles  that  were  obstructions,  at  will.  Its  right 
to  go  upon  the  streets  with  its  structures  was  limited  by  the 
charter  provisions  mentioned,  and,  until  it  had  complied 
with  their  requirements,  it  was  without  legal  justification. 
Here  was  a  city  of  5,000  people,  with  waterworks,  electric 
lights,  a  local  exchange,  and  paved  streets.  Considerations 
of  local  pride  seemed  to  demand  that  their  main  business 
street,  in  the  business  center,  should  be  kept  clear  of  ob- 
structions or  incumbrances.  The  board  had  an  undoubted 
right,  in  the  exercise  of  a  reasonable  discretion,  to  prohibit 
the  incumbering  of  Central  avenue  with  wires  and  poles. 
The  discretion  of  that  body  could  be  controlled  by  the  coun- 
cil on  appeal.  It  was  not  within  the  power  of  the  council 
to  determine  the  time  when  or  the  manner  in  which  defend- 
ant might  set  up  its  line,  except  in  the  exercise  of  its  appel- 
late jurisdiction  over  the  board. 

We  do  not  say  that  the  city  has  the  right  to  entirely  ex- 
clude the  defendant  from  entering  the  city,  because,  under 
the  facts,  that  question  is  not  before  us.  We  do  hold,  how- 
ever, that,  before  the  defendant  can  occupy  any  of  the  streets, 
application  should  be  made  to  the  board  of  public  works, 
and  a  reasonable  time  given  for  that  body  to  act.  Its  ac- 
tion is  subject  to  review  by  the  council,  on  appeal,  if  not 
satisfactory.  In  the  exercise  of  its  powers,  the  council  may 
consider  that  the  rights  of  the  defendant  under  the  general 
law  are  in  subordination  to  the  police  powers  vested  in  the 
city  authorities,  and  may  adopt  all  reasonable  regulations 
necessary  to  prevent  its  streets  from  being  obstructed  or  in- 
cumbered. If  it  acts  contrary  to  law,  no  doubt  an  ample 
remedy  exists. 
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Defendant's  so-called  modified  thotion  must  also  f aiL  The 
court  will  not  assume  to  control  the  action  of  the  board  of 
public  works.  When  a  proper  and  timely  application  has 
been  made  to  the  board,  they  may  be  compelled  to  act 
Until  then  the  court  has  no  right  to  interfere. 

By  the  Court —  The  order  of  the  circuit  court  is  aflirmed. 


Wbstben  Wheeled  Scraper  Company,  Bespondent,  ye. 
Chippewa  Cottnty,  Appellant. 

March  17— April  4, 1899. 

Ckmtracts:  Ccmatruction:  Warranty:  Notice  of  defects:  Evidence:  Court 
and  jury:  Counties:  Ultra  vires:  Purchase  of  stone-crusher, 

1.  The  defendant  county  agreed  to  purchase  a  stone-crusher  of  plaintiff 
under  a  contract  warranting  the  machine  to  be  thoroughly  made, 
of  good  material  and  workmanship,  and  capable  of  doing  the  work 
for  which  it  was  intended,  and  providing  that  three  days  should  be 
allowed  for  testing  the  machine,  at  the  expiration  of  which  the 
county  agreed  to  make  settlement  Held,  that  the  county  was  not 
obliged  to  accept  the  machine  unless  it  was  demonstrated  during 
such  three-days  test  that  it  was  capable  of  crushing  such  rock  as 
existed  in  the  county,  without  breakage  of  substantial  parts. 

2l  The  contract  in  such  case  also  provided  that»  if  any  part  of  the  ma- 
chinery should  prove  defective  or  fail  to  fiU  the  warranty,  the 
defendant  should  notify  the  plaintiff  etc.,  and  that  continued  pee- 
session  of  the  machine  for  thirty  days  after  it  was  set  up  should  be 
conclusive  proof  that  it  fulfilled  the  warranty.  Held,  that  such 
notice  was  required  only  where  defects  were  discovered  after  the 
machine  had  been  tested,  and  not  where  it  failed  to  meet  the  pre- 
scribed tests  made  under  plaintiff's  supervision. 

a  In  an  action  on  such  contract  the  defendant  pleaded  fa^^lure  of  the 
machine  to  comply  with  the  warranty,  and  its  evidence  tended  to 
show  that  it  was  rejected,  by  the  committee  of  the  county  board 
having  the  matter  in  charge,  at  the  end  of  the  third  day's  test,  be- 
cause of  defects  in  the  swinging  die;  that  an  arrangement  was 
then  made  between  one  member  of  said  committee  and  plaintiff's 
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agent  by  which  the  latter  was  to  take  possession  of  the  machine, 
obtain  new  dies,  and  run  it  for  the  town  of  which  said  member  was 
chairman;  that  a  majority  of  the  committee  were  present  at  the 
test>  but  that  the  machine  worked  no  more  satisfactorily  than  be- 
fore. On  the  other  hand  the  plaintiffs  evidence  tended  to  show 
that  the  committee  agreed  to  said  further  teat;  that  it  continued 
four  and  three-fourths  days;  and  that  the  machine  worked  satis- 
factorily during  such  time,  except  that  the  swinging  die  began  to 
show  signs  of  wear,  but  not  sufficient  to  disable  the  machine.  Held, 
that  it  was  error  for  the  court  to  submit  to  the  jury  only  the  ques- 
tion whether  the  last-mentioned  test  was  made  within  a  reasonable 
time  after  the  first  die  was  found  defective. 
4.  Under  sea  1808,  Stat&  1898  (authorizing  the  county  board  to  adopt 
main  traveled  roads  as  county  highways,  to  keep  the  same  in  re- 
pair, and  to  designate  other  roads  for  the  purpose  of  making  repairs 
thereon  without  adopting  them  as  county  roads),  a  county  may  pur- 
chase a  stoneorusher;  and  the  fact  that  a  purpose  was  expressed 
to  rent  such  machine  to  the  several  towns  did  not  take  away  such 
power. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county:  E.  W.  Helms,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  C.  B.  CvXberUon^ 
district  attorney,  and  TT.  M.  Bowe,  and  oral  argument  by 
Mr.  Bowe. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Connor  dk  Leonard. 

Oassodat,  0.  J.  This  is  an  action  to  recover  $915,  as  the 
purchase  price  of  a  rock-crushing  machine.  The  complaint 
was  upon  a  contract  therefor,  which  was  in  writii;ig,  and 
consisted  of  a  written  order,  signed  by  a  committee  of  the 
defendant's  board  of  supervisors,  dated  April  18,  1896,  to 
the  effect  that  the  plaintiff  should  ship  to  the  defendant  on 
or  about  April  26, 1896,  subject  to  the  conditions  therein 
named,  "one  No.  10  Western  Stone  Crusher,"  described; 
that  the  plaintiff  should  furnish  a  competent  man  to  super- 
intend the  putting  of  the  above  machinery  in  place;  that 
"  the  "Western  Stone  Crusher  is  warranted  to  be  thoroughly 
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made,  and  of  good  material  and  workmanship,  capable  of 
doing  the  work  for  which  it  is  intended,  without  breakage, 
for  the  term  of  one  year  from  date  of  sale; "  that  "  we  guar- 
antee the  9x15  machine  to  crush  from  ten  to  twenty  tons 
per  hour,  with  two-inch  toggle,  according  to  nature  of  ma- 
terial,—  other  sizes  in  like  proportion;"  that,  "after  the 
above  machine  is  set  up  and  ready  for  work,  three  days' 
time  shall  be  allowed  for  testing,  at  the  expiration  of  which 
time  we  agree  to  make  settlement; "  that,  "if  any  part  of 
the  machinery  should  prove  defective,  or  fail  to  fill  the  war- 
rant in  accordance  with  the  terms  named  Ijierein,  we  agree 
to  notify  the  Western  Wheeled  Scraper  Go.y  at  Aurora,  III., 
and  also  the  agent  from  whom  the  goods  were  purchased ; " 
that  the  "  company  shall  be  given  a  reasonable  time  to  rem- 
edy the  defects  and  to  make  the  machinery  do  the  work 
as  warranted,  and  we  are  to  render  them  friendly  assist- 
ance ; "  that,  if  it  is  not  able  to  make  the  machinery  do  the 
work  warranted,  it  thereby  agrees  to  remove  them  at  its 
own  expense,  and  to  refund  any  payment  that  has  been 
made;  that  continued  possession  of  the  machine  for  thirty 
days  after  the  same  is  set  up  shall  be  deemed  conclusive 
proof  that  it  has  fulfilled  the  warranty,  unless  notice  in 
writing  to  the  contrary  is  received  by  the  Western  Wheeled 
Scraper  Compamy^  as  before  stated ;  that "  for  above-specified 
goods  the  price  is  to  be  $915,  which  amount  we  hereby  agree 
to  pay  "  as  therein  stated. 

The  complaint  further  alleges,  in  effect,  that  April  22, 
1896,  the  defendant  duly  accepted  and  confirmed  the  agree- 
ment to  so  purchase,  and  the  written  order  therefor,  and 
duly  ratified  and  confirmed  the  acts  of  its  committee  in  re- 
lation thereto,  and  appointed  a  committee  of  five  of  its  board 
to  attend  the  testing  of  the  machine ;  that  the  plaintiff,  in 
accordance  with  the  terms  of  the  agreement  and  order,  duly 
delivered  the  machine  described  to  the  defendant,  and  at 
the  time  appointed  for  the  testing  of  the  same  the  plaintiff 
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fully  satisfied  and  fulfilled  every  requirement  as  to  the  kind 
and  capacity  of  the  machine  and  its  ability  to  do  the  work 
for  which  it  was  intended,  and  performed  and  fulfilled  all 
of  the  conditions  and  obligations  on  its  part  to  be  performed 
under  the  agreement  and  order,  and  demanded  the  purchase 
price,  which  the  defendant  neglected  and  refused  to  pay, 
or  any  part  thereof;  that  November  7,  1896,  the  plaintiff 
duly  filed  its  claim  for  the  purchase  price  with  the  county 
clerk;  that  November  18, 1896,  the  defendant,  by  its  board 
of  supervisors,  disallowed  the  claim  and  every  part  thereof; 
that  December  31, 1896,  the  plaintiff  duly  appealed  to  the 
circuit  court  from  such  disallowance. 

The  defendant  answered  by  way  of  admissions,  denials, 
and  counter  allegations  to  the  effect  that  the  defendant's 
committee  and  the  agent  furnished  by  the  plaintiff  for  that 
purpose  met  for  the  purpose  of  testing  the  machine  IMay  7, 
1896,  and  afterwards,  at  the  request  of  the  plaintiff,  met  with 
said  agent  for  further  tests  of  the  machine,  at  each  of  which 
times  a  thorough  test  of  the  machine  was  made  by  said 
agent  and  the  defendant's  committee ;  that  at  each  and  all 
of  such  tests  it  was  found  and  determined  by  the  committee, 
as  the  fact  was,  that  the  machine  was  defective  and  insuffi- 
cient and  failed  to  comply  with  the  warranty  contained  in 
the  written  agreement,  in  the  following  particulars:  That 
the  machine  was  not  made  of  good  material,  that  the  work- 
manship was  not  good,  nor  was  the  machine  capable  of  doing 
the  work  for  which  it  was  intended,  or  any  other  work,  nor 
was  the  machine  capable  of  crushing  from  ten  to  twenty 
tons  of  rock  per  hour  with  two-inch  toggle,  or  otherwise, 
but  on  the  contrary  it  was  demonstrated  at  both  of  such  tests, 
and  the  fact  was,  that  the  machine  would  work  for  only  a 
short  time,  and  then  important  and  essential  parts  of  the 
machine,  by  reason  of  inferior  workmanship  and  material 
and  by  reason  of  the  unfitness  of  the  machine  to  do  the  work 
for  which  it  was  intended,  would  become  broken,  worn  out. 
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and  useless,  and  the  machine  thereupon  would  become  inca- 
pable of  doing  any  work  whatever;  that  the  defendant  had 
complied  with  all  the  terms  and  conditions  of  the  agreement 
on  its  part  to  be  performed,  and  notified  the  plaintiff  and 
its  agent  of  the  defects  and  insufficiency  of  the  machine  and 
its  failure  to  comply  with  the  agreement,  and  had  given  the 
plaintiff  a  reasonable  time  to  remedy  the  defects  and  make 
the  machine  do  the  work  as  warranted,  and  rendered  the 
plaintiff  friendly  assistance,  but  that  the  plaintiff  was  not 
able  to  make  the  machine  do  the  work  as  warranted,  or  com- 
ply with  the  terms  and  conditions  of  the  agreement;  that 
within  the  time  stipulated  in  the  contract  the  defendant  had 
rescinded  the  agreement  for  the  reasons  stated,  and  refused 
to  accept  of  the  machine,  and  thereupon  notified  the  plaint- 
iff, in  writing,  of  such  rescission  and  refusal,  and  returned 
the  machine  and  appliances  used  in  connection  therewith  to 
the  plaintiff. 

At  the  close  of  the  trial  the  court  submitted  to  the  jury  no 
verdict,  but  only  one  question,  which,  with  the  answer  of  the 
jury  thereto,  is  as  follows:  "  Q.  "Was  the  day  the  third  test 
was  begun  a  reasonable  time,  after  the  first  die  was  found 
defective,  within  which  to  remedy  the  defect  in  the  machine 
by  the  plaintiff  company  ?  A.  Yes."  Thereupon  judgment 
was  entered  on  such  finding  in  favor  of  the  plaintiff  for 
$1,202.36  damages,  interest,  and  costs,  from  which  judg- 
ment, and  the  whole  thereof,  the  defendant  appeals. 

It  is  undisputed  that  several  different  tests  of  the  machine, 
as  provided  in  the  contract,  were  made  under  the  supervision 
of  the  plaintiff's  expert,  Warren,  and  its  agent,  Burk,  who 
•sold  the  machine,  in  the  presence  of  the  defendant's  com- 
mittee; that  the  first  of  such  tests  took  place  May  7, 1896; 
that  such  test  was  continued  by  and  in  the  presence  of  the 
same  persons  May  8,  1896;  that  another  test  was  made  by 
and  in  the  presence  of  the  same  persons  May  18, 1896. 

There  is  evidence  on  the  part  of  the  defendant  tending  to 
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prove  that  the  defendant  supplied  the  power,  men,  and  ma- 
terial at  each  of  such  tests,  all  to  the  satisfaction  of  such 
agents  of  the  plaintiff;  that  before  the  close  of  the  day  May 
T,  1896,  the  corrugations  broke  and  wore  off  the  swinging 
die,  and  the  product  or  rock  operated  upon  changed  from 
the  cubical  form  to  large,  flat  pieces;  that  the  test  was  com- 
menced May  8, 1896,  with  the  swinging  die  reversed;  that 
the  other  end  was  tried,  with  the  same  result  as  on  the  pre- 
vious day;  that  at  first  the  rock  was  properly  crushed,  but 
later  in  the  day  the  corrugations  chipped  off,  letting  coarse 
material  through;  that  the  plaintiff's  agents  acknowledged 
the  failure  of  the  test,  and  requested  a  postponement  of  the 
third  day's  test,  so  as  to  allow  them  to  get  a  new  die;  that 
such  agent  notified  the  plaintiff  accordingly,  and  a  new 
swinging  die  was  forwarded;  that  the  third  day's  test  took 
place  May  18, 1896,  and  the  result  was  the  same  as  on  the 
two  former  days;  that  at  first  the  work  was  satisfactory,  but 
that  after  the  machine  had  been  running  an  hour  or  two  the 
die  began  to  give  out;  that  they  continued  to  run  the  ma- 
chine a  little  over  a  half  a  day,  when  the  product  or  rock 
operated  upon  began  to  change,  the  same  as  on  the  two  pre- 
vious days  (that  is,  the  rock  came  away  in  large,  flat  pieces, 
instead  of  smaller  pieces),  an4  finally  they  quit  work  be- 
tween 3  and  4  o'clock  that  afternoon;  that  the  defendant's' 
committee  appointed  to  witness  such  test  thereupon  held  a 
meeting  near  the  place  of  such  test,  and  all  five  unanimously 
agreed  to  and  signed  this  statement,  to  wit:  "Eagle  Point, 
May  18th,  1896.  We,  the  committee,  find,  on  and  after  a 
three-days  test,  that  the  machine  is  not  able  to  do  the  work; 
and  we  do  not  accept  it." 

The  evidence  for  the  defendant  further  tends  to  prove 
that  the  committee  thereupon  caused  a  copy  of  such  state- 
ment to  be  served  on  such  agent  of  the  plaintiff;  that  on  the 
same  day  the  committee  caused  a  copy  of  such  statement  to 
be  sent  by  letter  to  the  plaintiff  at  its  oflSce  in  Aurora,  lUi- 
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nois,  and  in  the  letter  stated,  in  effect,  that  the  machine  was 
in  the  town  of  Eagle  Point,  awaiting  their  further  order, 
that  it  was  not  accepted,  because  the  dies  did  not  stand  the 
stone  they  were  crushing,  that  the  defendant  declined  pay- 
ment, and  that  the  machine  had  failed  to  comply  with  the 
warranty  mentioned  in  the  contract;  that  the  next  day  the 
committee  telegraphed  the  plaintiff,  at  its  office:  "Eock 
crusher  now  subject  to  your  order.  Have  written  you ; "  that 
after  the  committee  had  rejected  the  machine  on  the  even- 
ing of  May  18,  1896,  one  of  the  committee,  who  was  also 
chairman  of  the  town  board  of  Eagle  Point,  talked  with  the 
plaintiff's  agent,  Burk,  and  told  him  that,  if  he  wished  to 
give  his  machine  a  further  test,  the  town  of  ^Sbgle  Point  had 
made  all  arrangements  therein  to  put  that  machine  at  work 
if  it  would  prove  satisfactory,  and  if  he  would  take  posses- 
sion of  the  machine  (which  he  at  first  refused  to  do)  then 
he  could  work  the  machine  as  long  as  he  pleased  in  Eagle 
Point,  and  that  town  would  furnish  the  team,  haul  the  ma- 
terial, and  take  care  of  it,  and  that  unless  he  did  so  they 
would  have  nothing  more  to  do  with  it,  and  that  such  test 
would  be  under  the  direction  of  that  town;  that  such  agent 
finally  accepted  of  such  proposition,  to  wit,  that  he  would 
take  possession  of  the  machine,  and  get  new  dies,  and  work 
it  in  Eagle  Point;  that  another  member  of  such  committee 
was  present  when  such  conversation  was  had  with  such 
agent;  that  upon  the  request  of  such  agent,  and  in  pursu- 
ance of  the  clause  of  the  contract  requiring  the  defendant 
to  give  friendly  assistance,  a  majority  of  the  committee  were 
present  at  the  testing  of  the  machine  in  such  town  June  12, 
1896,  but  that  the  same  worked  no  more  satisfactorily  than 
before. 

On  the  other  hand,  there  is  evidence  on  the  part  of  the 
plaintiff  tending  to  prove  that  after  the  defendant's  com- 
mittee rejected  the  machine  on  the  afternoon  or  evening 
of  May  18,  1896,  it  was  agreed  on  the  part  of  the  com- 
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mittee  and  the  plaintiff's  agent  that  there  should  be  a  fur- 
ther test  of  the  machine  on  or  about  June  4,  1896 ;  that 
such  test  was  commenced  on  that  day,  and  continued  four 
days  and  three  quarters,  and  the  machine  during  that  time 
worked  satisfactorily,  except  that  at  the  end  of  the  time  the 
swinging  die  began  to  show  signs  of  wear,  but  not  sufficient 
to  be  disabled ;  and  that  such  test  was  in  the  presence  of 
Hopkins,  who  was  chairman  of  the  town  and  a  member  of 
the  committee,  and  who  testified  that  the  steel  die  during 
that  test  had  worn  down  nearly  smooth,  and  the  product 
then  became  unsatisfactory. 

1.  Error  is  assigned  because  there  is  no  verdict  covering 
the  questions  put  in  issue  by  the  pleadings  and  litigated 
upon  the  trial.  The  important  questions  so  at  issue  and 
litigated  were  whether  the  machine  was  thoroughly  made, 
and  of  good  material  and  workmanship, —  capable  of  doing 
the  work  for  which  it  was  intended,  without  breakage,  as  it 
was  warranted  to  do.  True,  such  warranty  was  to  continue 
for  the  term  of  one  year  from  the  date  of  sale,  but  this  was 
on  condition  that  it  was  capable  of  doing  the  work  for  which 
it  was  intended.  In  order  to  determine  that  fact,  the  con- 
tract provides  that,  after  the  "  machine  is  set  up  and  ready 
for  work,  three  days'  time  shall  be  allowed  for  testing,  at  the 
expiration  of  which  time"  the  defendant  thereby  "agreed 
to  imake  settlement."  This  certainly  does  not  mean  that 
the  defendant  was  to  make  such  settlement  regardless  of 
the  result  of  the  test.  It  manifestly  means  that  the  defend- 
ant was  only  to  make  such  settlement  in  case  the  machine 
reasonably  stood  the  test.  Some  unexpected  breakage  of 
some  minor  part  of  the  machine,  with  no  opportunity  to 
remedy  the  same,  may  not  be  good  ground  for  rejecting 
the  machine;  but  the  defendant  was  not  bound  to  accept 
of  the  machine  and  make  settlement  therefor  unless  it  should 
be  demonstrated  during  such  three-days  test  that  it  was 
capable  of  doing  the  work  for  which  it  was  intended,  with- 


Digitized  by 


Google 


622  SUPEEME  OOUET  OF  WISCONSIN-         [102 

;.        Western  Wheeled  Soraper  Ca  vs.  Chippewa  County. 

out  any  substantial  breakage.  The  work  which  it  was  so 
intended  to  perform  was  to  crush  such  rocks  as  existed  in 
Chvppema  county.  The  defendant,  with  the  knowledge  of 
the  plaintiff,  contracted  for  the  machine  for  that  very  pur- 
pose. The  defendant  had  no  power  pr  authority  to  buy  it 
for  the  purpose  of  crushing  rocks  in  any  other  county.  Un- 
less it  was  capable,  under  the  superintendence  of  a  compe- 
tent man  furnished  by  the  plaintiff,  to  crush  such  rocks  as 
existed  in  Chvppewa  county,  it  would  be  of  no  use  to  the  de- 
fendant. If  the  machine  stood  the  three-days  test  reason- 
ably well,  then  the  defendant  was  bound  to  take  the  ma- 
chine and  make  settlement  therefor.  If  the  machine,  under 
the  plaintiff's  expert  superintendent  and  its  agent,  could  not 
be  made  to  do  the  work  for  which  it  was  so  intended,  with- 
out the  breakage  of  substantial  parts,  then  certainly  the  de- 
fendant was  not  required  to  give  notice  of  such  failure. 
But  if  it  stood  such  three-days  test,  and  thereafter  proved 
defective  or  failed  to  fulfill  the  warranty,  then  the  defend- 
ant was  to  give  notice  as  stipulated,  and  the  plaintiff  was 
to  be  given  a  reasonable  time  to  remedy  the  defects  and  to 
make  the  machinery  do  the  work  as  warranted,  with  the 
friendly  assistance  of  the  defendant.  This  is  apparent  from 
the  fact  that  the  agreement  makes  continued  possession  of 
the  machine  for  thirty  days  after  being  set  up  conclusive 
proof  that  it  has  fulfilled  the  warranty,  "  unless  notice  in 
writing  to  the  contrary  is  received  by  the  "  plaintiff.  All 
questions  as  to  whether  the  machine,  aiter  it  was  set  up  and 
ready  for  work,  stood  the  three-days  test  (that  is  to  say, 
whether  the  machine  was  capable  of  doing  the  work  for 
which  it  was  intended,  without  breakage  of  any  substantial 
part),  or  whether  any  substantial  part  was  made  of  good  or 
poor  material,  were  taken  from  the  jury.  The  only  ques- 
tion submitted  to  the  jury  was  whether  the  trial  of  the  ma- 
chine from  June  4  to  June  8, 1896,  was  a  reasonable  time 
within  which  to  remedy  the  defect,  after  the  first  die  was 
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found  to  be  defective,  May  7,  1896.  The  charge  of  the 
court  in  submitting  that  question  ignored  the  questions  so 
put  in  issue  by  the  pleadings  and  litigated  on  the  trial. 
Such  last  trial  was  seventeen  days  after  the  three-days  test 
had  terminated.  We  must  hold  that  the  verdict  does  not  de- 
termine the  questions  at  issue  and  litigated  upon  the  trial. 
Shermam,  v.  Menominee  Hiver  L.  Co.  77  Wis.  14. 

2.  We  cannot  hold  that  there  was  any  error  in  refusing 
to  direct  a  verdict  in  favor  of  the  defendant  for  want  of 
power  in  the  county  to  make  the  purchase.  The  statute  au- 
thorized the  county  board  to  adopt  any  main  traveled  high- 
way, or  parts  thereof,  as  a  county  road,  and  to  keep  the  same 
in  repair.  So  it  may  designate  any  such  highways,  or  parts 
thereof,  for  the  purpose  of  expending  money  in  repairing  the 
same,  without  adopting  them  as  county  roads  or  assuming 
any  responsibility  for  injuries  thereon,  and  may  annually 
levy  a  county  road  tax  not  exceeding  $8,000  for  improving 
such  highways.  Stats.  1898,  sec.  1308.  The  action  of  the 
defendant's  committee  appears  to  have  been  expressly  au- 
thorized by  the  county  board.  The  mere  fact  that  a  purpose 
was  expressed  to  rent  such  machine,  when  purchased,  to  the 
several  towns,  even  if  %^ra  viresy  did  not  take  away  the  power 
to  purchase  the  machine.  The  powers  given  by  the  statute 
cited  by  implication  included  the  power  to  make  the  purchase. 
EUmwood  V.  Reeddfywrg^  91  Wis.  131. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 
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HiBBAED,  Eespondent,  vs.  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Eailway  Company,  Appellant. 

March  IS—Apnl  4, 1899. 

BaUroads:  Personal  {injuries:  Evidence:  Court  and  jury. 

In  an  action  against  a  raihx>ad  company  to  recover  for  injuriee  sus- 
tained by  an  employee  whose  foot  had  been  run  over  while  he  was 
attempting  to  seal  the  end  door  of  a  car  attached  to  the  tender 
plaintifTs  testimony  that  his  foot  was  caught  between  the  main 
rail  and  a  guard  rail  and  injured  by  the  wheel  of  the  tender  is  held 
insuflScient  to  sustain  a  finding  by  the  jury  to  that  effect,  where 
such  testimony  showed  that  it  was  not  based  upon  recollection,  but 
was  the  result  of  inference,  and  the  appearance  of  the  shoe  worn 
upon  the  injured  foot  and  plaintiff's  position  after  the  accident  were 
consistent  only  with  the  theory  that  his  foot  was  caught  between 
the  main  rail  and  the  wheel 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Reversed. 

This  is  an  action  for  personal  injuries.  The  facts  shown 
upon  the  trial  were  that  the  plaintiff  was  employed  as  a 
warehouseman  by  the  defendant,  at  its  station  at  New  Eich- 
mond  in  this  state,  on  the  27th  of  June,  1894,  and  that  one 
of  his  duties  was  to  seal  the  doors  of  all  the  freight  cars 
which  were  loaded  at  New  Eichmond  before  they  left  the 
station.  On  the  day  of  the  accident  a  freight  car  had  been 
loaded  with  flour  at  a  mill  about  a  quarter  of  a  mile  from 
the  freight  depot  at  New  Eichmond.  A  freight  train  came 
in,  and  the  engine  uncoupled  from  the  train  and  brought 
this  car  to  the  station,  preparatory  to  placing  it  in  the  train. 
The  plaintiff  claims  that  the  engine  and  car  came  to  a  stop 
upon  the  house  track,  and  that  while  they  were  so  standing 
still  the  plaintiff,  by  direction  of  one  of  the  brakemen  of  the 
train,  went  in  between  the  car  and  the  tender  of  the  engine, 
and  was  climbing  up  to  seal  the  door  in  the  end  of  the 
freight  car  toward  the  engine,  when  the  engine  suddenly 
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moved,  without  warning,  backward,  and  the  plaintiffs  right 
foot  was  caught  between  a  defectively  blocked  guard  rail 
and  the  main  rail,  and  the  fleshy  portion  of  the  bottom  of 
the  foot  cut  off  by  the  rear  wheel  of  the  tender.  The  tender 
was  stopped  before  it  had  run  half  its  length,  and  the  plaintiff 
was  then  outside  of  the  rails,  hopping  away  from  the  track 
upon  his  left  foot,  with  no  injury  except  the  loss  of  the 
bottom  of  his  right  foot. 

The  train  employees  assert  that  the  engine  never  came  to 
a  standstill,  and  that  the  plaintiff  must  have  entered  between 
the  tender  and  the  car,  and  begun  to  climb  up,  while  they 
were  in  motion ;  and  they  also  deny  that  the  plaintiff  was 
injured  at  any  place  where  there  was  a  guard  rail,  and  claim 
that  his  foot  was  caught  under  the  rear  wheel  of  the  tender 
and  on  the  main  rail  of  the  track.  Whether  the  train  was 
moving  or  not  at  the  time  the  plaintiff  stepped  between 
the  tender  and  the  car,  the  fact  seems  to  be  certain  that  he 
stepped  in  from  the  west  side,  put  his  left  foot'  upon  the 
brake  beam  of  the  tender,  his  left  hand  holding  the  tool  box 
of  the  tender,  his  right  hand  either  reaching  for  or  holding 
the  handhold  upon  the  end  of  the  freight  car,  and  his  right 
foot  either  upon  the  main  rail  or  just  inside  of  the  main 
rail  upon  the  ground. 

The  plaintiff  claims  to  recover  because  of  defective  and 
rotten  blocking  of  the  guard  rail,  by  reason  of  which,  he 
claimed,  his  foot  was  caught. 

A  special  verdict  was  returned,  by  which  it  was  found 
(1)  that  the  engine  and  oar  came  to  a  full  stop  before  the 
plaintiff  attempted  to  seal  the  car  door;  (2)  that  such  stop 
was  more  than  momentary;  (3)  that  the  plaintiff  went  be- 
tween them  while  they  were  so  stopped;  (4)  that  the  engine 
bell  did  not  ring  before  the  engine  was  again  started  back- 
ward ;  (5)  that  the  plaintiff's  foot  was  caught  between  the 
main  rail  and  the  guard  rail ;  (6)  that  his  foot  was  not  on 
the  main  rail  when  he  was  injured;  (Y)  that  the  defendant 
Vol.102  — 40 
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did  not  exercise  ordinary  care  and  prudence  in  keeping  the 
end  of  the  guard  rail  blocked;  (8)  that  such  failure  was  the 
proximate  cause  of  the  plaintiflPs  injury;  (9)  that  the  plaintiff 
was  not  guilty  of  contributory  negligence;  and  (10)  that  hia 
damages  were  $4,750.  On  this  verdict  judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Z.  K.  Lose  and 
n.  L,  Humphrey  J  attorneys,  and  Thomas  Wilson^  of  coun- 
sel, and  oral  argument  by  Mr.  Luse  and  Mr.  Wilson. 

W.  F.  McNdUy^  for  the  respondent. 

"WiNSLow,  J.  Upon  the  first  trial  of  this  case  (96  Wis.  443) 
it  was  not  suggested  that  there  was  any  defect  in  the  track 
or  blocking  which  caused  or  contributed  to  the  plaintiff's 
painful  injury.  In  fact,  it  is  admitted  by  the  plaintiff  him- 
self that  upon  the  former  trial  he  testified  that  when  the 
engine  moved  back  his  right  foot  was  caught  under  the 
rear  wheel  of  the  tender  and  run  over,  thus  cutting  off 
the  fleshy  portion  of  the  bottom  of  the  foot;  but  he  says 
that  since  that  trial  he  has  looked  over  the  ground  and  dis- 
covered that  his  foot  must  have  been  caught  between  the 
guard  rail  and  main  rail  by  reason  of  defective  blocking. 
The  jury  have  found  this  to  be  the  fact,  and  if  their  finding 
in  this  regard  is  supported  by  the  evidence  there  seems  no 
substantial  reason  why  the  judgment  should  not  be  affirmed. 
Careful  examination  of  the  evidence  compels  us  to  say,  how- 
ever, that  the  plaintiff's  present  claim  is  against  the  great 
preponderance  of  the  evidence.  In  the  first  place,  it  must 
be  remembered  that  the  plaintiff  admits  that  upon  the  first 
trial  of  the  case  he  testified  repeatedly  that  his  foot  was 
caught  under  the  wheel  of  the  tender  upon  the  main  rail; 
and  even  upon  the  second  trial  he  does  not  say  that  he  can 
remember  that  his-foot  was  caught  between  the  guard  rail 
and  the  main  rail.  It  is  true  that  he  says  upon  his  direct 
examination  that  his  foot  was  caught  in  the  guard  rail ;  but 
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upon  cross-examination  he  admits  that  he  does  not  know 
Avhether  the  wheel  ran  over  his  foot  or  not,  that  as  the 
tender  passed  him  he  was  outside  of  the  rails,  that  he  could 
not  say  whether  his  foot  was  on  the  rail  or  not,  that  it  might 
have  been  on  the  main  rail  from  the  time  he  placed  it  there 
until  he  was  hurt,  that  he  never  knew  that  his  foot  was 
caught  by  the  guard  rail  until  after  the  first  trial  of  the  case, 
and  that  he  does  not  know  of  his  own  knowledge  what  part 
of  his  foot  came  in  contact  with  the  guard  rail.  These 
admissions,  and  more  that  might  be  quoted,  demonstrate 
very  clearly  that  he  has  no  recollection  or  knowledge  of  his 
foot  being  caught  in  the  guard  rail,  but  is  simply  reasoning 
the  matter  out 

But  there  is  evidence  in  the  case,  which  is  not  to  be  shaken 
or  gainsaid,  which  speaks  emphatically  against  the  plaintiff's 
present  theory,  and  that  is  the  evidence  of  the  plaintiff's  shoe 
which  was  run  over  and  which  is  in  the  same  condition  now 
as  then.  This  shoe  bears  well-defined  marks  of  the  course 
of  the  wheel  over  it.  They  cannot  be  mistaken ;  nor  can  it 
be  argued  that  the  marks  result  from  pressure  between  the 
flange  of  the  wheel  and  the  guard  rail.  From  this  shoe,  with 
its  markings,  it  is  morally  certain  that  the  wheel  passed  over 
the  foot  from  the  heel  toward  the  toe,  beginning  on  the  out- 
side of  the  heel  and  crossing  diagonally  to  the  inside.  "When 
the  shoe  is  put  upon  the  model  of  the  rail  sent  up  with  the 
case,  the  demonstration  is  so  clear  that  all  doubt  is  removed ; 
but,  of  course,  it  is  impossible  to  adequately  present  that 
demonstration  by  mere  written  words.  This  explanation 
also  accords  with  practically  all  of  the  testimony  of  the  other 
witnesses  in  the  case.  The  shoe  was  found  upon  the  main 
rail,  between  the  two  rear  wheels  of  the  tender;  there  was 
flesh,  and  a  part  of  the  stocking,  crushed,  upon  the  main 
rail;  the  plaintiff  was  entirely  outside  of  the  rails  when  the 
tender  stopped, —  all  of  which  facts  are  utterly  inconsistent 
with  the  plaintiff's  claim  that  the  foot  was  crushed  between 
the  guard  rail  and  main  rail. 
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But  there  is  one  other  fact  which  makes  the  plaintiff's  con- 
tention quite  incredible.  If  it  were  possible  that  the  foot 
was  crushed  between  the  guard  rail  and  the  main  rail,  then 
the  pressure  marks  on  the  shoe  demonstrate  that  the  whole 
right  leg  must  have  been  in  front  of  the  wheel,  and  would 
infallibly  have  been  run  over,  and  his  body  dragged  under 
the  tender;  whereas,  in  fact,  the  plaintiff  received  no  injury 
save  the  cutting  off  of  the  flesh  on  the  bottom  of  his  foot, 
and  was  not  under  the  tender  when  it  stopped,  but  outside 
of  the  rails. 

To  sum  up:  The  theory  that  the  foot  was  caught  under 
the  wheel  of  the  tender  on  the  main  rail,  beginning  at  the 
heel,  satisfies  all  the  oral  evidence,  as  well  as  the  mute  evi- 
dence of  the  shoe  itself;  while  the  theory  that  the  foot  was 
•caught  by  the  guard  rail  is  not  testified  to  by  any  witness, 
and  is  entirely  at  war  with  every  established  fact  in  the  case. 

Serious  as  the  plaintiff's  injury,  suffered  while  attempting 
to  perform  his  duty,  undoubtedly  was,  we  are  compelled  to 
say  that  a  verdict  that  his  foot  was  caught  between  the  guard 
rail  and  the  main  rail  is  unsupported  by  the  evidence  and 
cannot  be  sustained. 

By  the  Cov/rt — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


O'Bbien  and  another.  Appellants,  vs.  Chicago,  St.  Paul, 
MiKKEAPOLis  &  Omaha  Kailway  Company,  Bespondent. 

March  18 -- April  4, 1899. 

Court  and  jury:  Nonsuit:  Direction  of  verdict 

1  The  rule  that  disputed  questions  of  fact  on  evidenoe  are  to  be  an- 
swered by  the  jury  applies  only  where  the  evidence  is  such  that 
there  is  room  for  different  reasonable  inferences  therefrom.  If 
the  truth  of  propositions  of  fact  upon  which  the  right  of  recovery 
depends  be  not  within  the  range  of  reasonable  probabilities,  no  ques- 
tion in  regard  to  them  need  be  sent  to  a  jury  though  there  is  evi- 
dence as  to  their  truth. 
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2.  To  entitle  plaintiff  to  have  his  alleged  cause  of  action  submitted  to 
a  jury  for  decision,  he  must  produce  evidence  from  which  sensible 
men  of  unbiased  minds  can  reasonably  decide  the  issues  in  his 
favor. 

8.  The  rule  that,  in  determining  whether  a  nonsuit  should  be  granted 
or  a  verdict  directed,  the  evidence  of  plaintiff  only  should  be  con- 
sidered, contemplat'CS  the  consideration  of  such  evidence  in  the 
light  of  matters  of  common  knowledge  and  facts  established  beyond 
reasonable  controversy  in  the  case,  whether  by  evidence  of  plaintiff 
or  defendant  or  both. 

4b  If  the  evidence  of  plaintiff,  taking  the  most  favorable  view  of  it  in 
his  behalf  that  it  will  reasonably  bear,  including  all  reasonable  in- 
ferences therefrom,  and  assuming  that  it  establishes  all  that  it  tends 
to  establish  when  viewed  in  the  light  of  conceded  or  undisputed 
facts,  will  not  support  a  verdict  in  his  favor,  the  verdict,  on  request 
being  made  therefor,  should  be  directed  against  him. 
[Syllabus  by  Marshatt^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  entered  pursuant  to  a  di- 
rected verdict  in  defendant's  favor. 

The  action  is  for  the  recovery  of  damages  for  breach  of  a 
contract  to  convey  land,  on  facts  alleged  in  substance  as  fol- 
lows: May  1, 1883,  defendant  contracted  in  writing  to  sell 
and  convey  to  D.  M.  Sabin  and  Walker,  Judd  &  Yeazie,  lands 
described  in  Schedules  A  and  B  attached  to  the  complaint, 
those  in  A  to  be  conveyed  when  paid  for  and  those  in  B 
when  defendant  should  acquire  title  thereto,  the  considera- 
tion being  two  dollars  per  thousand  feet  on  the  standing  pine 
on  the  lands  according  to  estimates  furnished  the  purchasers 
by  defendant.  July  20, 1883,  the  purchasers  paid  the  full 
amount  of  the  purchase  price,  part  in  cash  and  part  in  notes, 
each  note  being  for  one  twentieth  of  the  deferred  amount, 
one  to  mature  every  six  months  and  the  last  on  February  1, 
1893.  Before  the  commencement  of  this  action  plaintiffs  be- 
came owners  of  the  conveyed  lands  and  all  rights  under  the 
aforesaid  contract    After  they  became  such  owners,  they 
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made  all  the  deferred  payments  as  they  fell  due,  till  all  were 
paid.  The  total  amount  paid  for  the  land  in  Schedule  B  was 
$16,000.  Such  lands  were  never  conveyed  as  per  contract, 
but  for  a  valuable  consideration  were  released  by  defendant 
to  the  United  States,  thereby  disabling  it  from  complying 
with  the  requirements  of  such  contract.  Defendant  had  a 
good  title  to  the  Schedule  B  lands,  and  its  conveying  the 
same  in  breach  of  the  contract  entitled  plaintiffs  to  damages 
in  the  sum  of  $48,000,  that  being  the  value  of  the  lands  in 
excess  of  the  contract  price.  Judgment  was  demanded  for 
$64,000  and  interest  on  the  $16,000  alleged  to  have  been  paid 
for  the  Schedule  B  lands,  to  wit:  On  $2,500  from  February 
1, 1892,  on  $6,700  from  August  1,  1892,  and  on  $6,700  from 
February  1,  1893. 

Defendant  answered  that  before  the  alleged  making  of  a 
land  contract  with  Sabin  and  Walker,  Judd  &  Veazie  it 
agreed  to  sell  the  lands  mentioned  in  the  complaint,  under 
certain  conditions,  to  one  Hum  bird,  who  thereafter  assigned 
his  contract  to  Sabin  and  Walker,  Judd  &  Yeazie,  and  that 
in  part  performance  of  such  contract  it  conveyed  the  Sched- 
ule A  lands  and  before  the  action  was  commenced  received 
full  payment  therefor.  The  answer  admitted  that  the  Sched- 
ule B  lands  had  not  been  conveyed  under  the  Humbird  con- 
tract, and  took  issue  with  all  the  allegations  of  the  complaint 
as  to  plaintiffs  being  entitled  to  the  Schedule  B  lands  or  dam- 
ages for  nonconveyance  of  the  same,  or  the  recovery  of  money 
paid  therefor,  or  that  any  money  had  been  so  paid.  The 
court  decided  that  there  was  no  satisfactory  evidence  that 
defendant  ever  made  a  contract  to  convey  the  Schedule  B 
lands,  other  than  the  one  with  Humbird,  or  that  any  money 
had  been  paid  to  defendant  on  such  contract  or  otherwise 
for  such  lands,  and  therefore  directed  a  verdict  for  defend- 
ant, on  which  judgment  was  entered  and  from  which  this 
appeal  was  taken,  as  before  stated. 

For  the  appellants  there  iVas  a  brief  by  8,  J.  Bradford^ 
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attorney,  and  Clapp  db  Macartney y  of  counsel,  and  oral  argu- 
ment by  -A^.  H.  Clapp. 

For  the  respondent  there  was  a  brief  signed  by  S,  Z. 
Humphrey  and  Thomas  Wilson^  attorneys,  and  Thom/is  WU- 
^orij  of  counsel,  and  the  cause  was  argued  orally  by  Thomas 
Wilson. 

Mabshall,  J.  The  main  question  here  is.  Was  there  evi- 
dence from  which  the  jury  could  reasonably  have  found  facts 
requisite  to  a  recovery  by  plaintiffs  on  the  cause  of  action 
set  forth  in  the  complaint?  It  is  often  said  in  jury  cases 
that  if  there  is  any  evidence  to  establish  the  existence  of  a 
disputed  fact,  and  a  conflict  in  that  regard,  the  question 
respecting  it  is  for  the  jury.  That  rule  should  be  construed 
as  calling  for  evidence  worthy  of  belief  in  regard  to  the 
subject.  If  the  truth  of  the  proposition  be  not  within  the 
range  of  probabilities,  in  the  light  of  reason  and  common 
sense,  in  view  of  facts  of  common  knowledge  or  facts  estab- 
lished in  the  case  beyond  reasonable  controversy,  then  evi- 
dence of  the  existence  of  the  fact  involved  does  not  prove 
such  existence,  or  tend  to  prove  it.  It  is  not  evidence  tend- 
ing to  establish  the  allegation  of  fact,  because  there  can  be 
no  tendency  that  way  so  long  as  all  reasonable  probabilities 
are  opposed  to  it.  It  is  often  said  that  if  different,  unbiased 
minds  may  draw  different  inferences  from  the  evidence,  it 
is  for  the  jury  to  draw  the  proper  inferences.  Just  so, —  but 
only  within  the  range  of  reasonable  probabilities.  Evidence, 
or  an  inference  therefrom,  showing  a  bare  possibility  of  the 
existence  of  a  fact  in  issue,  will  not  do.  Verdicts  can  be 
based  only  on  reasonable  probabilities.  Mere  possibility 
cannot  establish  probability.  Gibbons  v.  W.  V.  R.  Co.  58 
Wis.  335;  FinTcelston  v.  (7.,  M.  cfe  St  P.  R.  Co.  94  Wis.  2Y0. 
If  evidence  be  not  sufficiently  persuasive  to  an  unbiased 
mind,  as  to  the  existence  of  a  fact,  giving  full  effect  to  the 
most  favorable  inferences  in  that  regard  that  can  be  reason- 
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ably  drawn  therefrom,  to  remove  the  question  of  its  exist- 
ence beyond  the  realms  of  mere  conjecture  or  possibility,  it 
is  the  duty  of  the  court,  when  asked  to  do  so,  to  pass  judg- 
ment on  the  situation  and  direct  the  proper  verdict  and 
judgment.  Syer  v.  JcmesviUe^  101  Wis.  371 ;  Cawlet/  v.  La 
Crosse  City  R.  Co,  101  Wis.  145.  In  short,  before  the  plaint- 
iff in  any  case  is  entitled  to  have  the  issues  made  by  the 
pleadings  submitted  to  the  jury,  he  must  do  more  than 
merely  produce  evidence  of  the  facts  upon  which  his  cause 
of  action  rests.  He  must  produce  credible  evidence  in  that 
regard, —  evidence  from  which  sensible  men  of  unbiased 
minds  can  reasonably  decide  the  issues  in  his  favor. 

The  books  say,  and  the  rule  is,  that  in  determining  whether 
a  question  is  for  the  jury  the  trial  court  should  look  only  to 
the  plaintiffs  evidence,  because  if  there  be  a  conflict  of  evi- 
dence between  adversaries  in  a  jury  case  it  is  for  the  jury 
to  say  where  the  truth  lies.  But  that  does  not  mean  that  a 
trial  judge  must  shut  his  eyes  to  undisputed  facts,  whether 
established  by  one  party  or  the  other.  It  means  that  the 
evidence  of  the  plaintiff  only  is  to  be  considered  in  case  of 
a  conflict  between  that  of  the  defendant  and  that  of  the 
plaintiff  where  there  is  room  for  different  reasonable  in- 
ferences. Where  the  conflict  is  between  evidence  on  the 
one  side  and  some  fact  established  beyond  controversy  on 
the  other,  which  fact  renders  the  truth  of  the  evidence  on 
the  former  so  improbable  that  no  reasonably  sensible  person 
can  believe  it,  such  fact  is  by  no  means  to  be  excluded  from 
conside^'ation  in  determining  whether  or  not  there  is  a  ques- 
tion to  be  passed  upon  by  the  jury.  On  the  contrary,  the 
fact  is  to  be  considered  and  held  controlling  in  the  case.  So 
the  rule  really  is  that,  in  determining  whether  or  not  a  ques- 
tion should  be  sent  to  the  jury,  the  evidence  of  the  party  on 
whom  the  burden  of  the  proof  rests  in  regard  to  it,  only, 
should  be  considered,  in  connection  however  with  all  facts 
which  are  admitted  by  the  pleadings  or  otherwise  estab- 
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lished  beyond  dispute  in  the  case.  Badger  v.  Janesville 
Cotton  MiUsy  95  Wis.  599;  Flaherty  v.  ITarrison,  98  Wis. 
559;  Vorbrich  v.  Gender  (6  P,  Mfg.  Co.  96  Wis.  277;  Cawleif 
V.  La  Crosse  City  R.  Co.  101  Wis.  145.  .  \ 

From  the  foregoing  we  may  deduce  the  following:  If  the 
evidence  of  plaintiffs  in  this  case,  taking  the  most  favorable 
view  it  will  reasonably  bear,  including  all  reasonable  in- 
ferences therefrom,  assuming  that  it  establishes  all  that  it 
tends  to  establish  when  viewed  in  the  light  of  undisputed 
facts,  would  support  a  verdict  in  plaintiffs'  favor,  then  the^ 
case  should  have  been  submitted  to  the  jury  for  decision, 
and  we  should  say  that  the  evidence  is  sufficient  for  such 
verdict  if,  in  view  of  conceded  or  undisputed  facts  on  plaint- 
iffs' evidence,  there  is  room  for  unbiased  minds  to  reason- 
ably differ  as  to  where  the  truth  lies,  not  regarding,  ia 
reaching  that  result,  mere  conjecture  or  possibility. 

After  carefuUyiconsidering  the  evidence  here  in  the  light 
of  what  has  been  said,  we  are  unable  to  say  that  the  decis- 
ion of  the  trial  court  is  wrong.  It  is  useless  to  discuss  the 
evidence  at  length  and  in  detail  for  the  purpose  of  demon- 
strating the  correctness  of  our  conclusion.  That  would  serve 
no  purpose  except  to  satisfy  the  learned  counsel  for  appel- 
lants that  the  record  has  received  a  thorough  examination 
and  that  the  decision  is  based  on  a  proper  understanding  of 
it.  The  distinguished  counsel  are  too  well  known  here  for 
us  to  believe  they  need  such,  or  any,  assurance  in  that  re- 
gard, other  than  the  statement  of  the  fact. 

We  are  unable  to  find  any  satisfactory  evidence  in  the 
record  that  the  alleged  contract  ever  had  an  existence  or 
that  any  money  was  ever  paid  thereon  to  apply  on  the  Sched- 
ule B  lands,  or  that  the  contingency  ever  arose  which  en- 
titled plaintiffs,  or  those  under  whom  they  claim,  to  demand 
a  deed  or  damages  because  of  a  failure  of  defendant  to  make 
title  to  such  lands.  On  the  contrary,  the  evidence  shows^ 
beyond  room  for  reasonable  controversy  that  defendant 
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never  had  title  to,  or  could  have  acquired,  the  lands  undear 
its  land  grant,  which  was  understood  to  be  the  source  of  its 
title  if  title  was  to  come  to  it  at  all.  The  evidence  is  par- 
ticularly weak  on  the  claim  that  defendant  received  pay  for 
the  B  lands,  the  sum  of  $16,000  or  any  other  sum, —  so  weak 
that  it  cannot  be  said  there  was  any  definite  and  certain 
evidence  in  plaintiffs'  favor,  looking  at  the  record  from  the 
standpoint  most  favorable  to  them.  It  is  conceded  that  if 
any  payment  was  made  it  was  in  May,  1882;  that  the  only 
person  who  handled  money  on  that  occasion,  on  account  of 
the  purchasers  of  the  land,  was  D.  M.  Sabin;  that  he  paid 
John  M.  Humbird  for  his  claim  on  the  A  and  B  lands  up- 
wards of  $80,000 ;  that  Sabin  and  his  associates  then  knew 
that  defendant  did  not  have  title  to  the  B  lands;  and  that, 
if  plaintiffs'  theory  is  in  accordance  with  the  facts,  the  B 
lands,  which  were  not  to  be  conveyed  till  defendant  obtained 
title  thereto,  were  paid  for  in  full  when  the  contract  was 
made,  yet  the  lands  to  which  defendant  then  had  title  were 
not  then  paid  for  either  in  whole  or  in  part,  and  nothing 
was  paid  thereon  till  a  deed  thereof  was  made  in  1883,  and 
then  only  a  small  down  payment  was  made,  the  balance 
being  agreed  to  be  paid  one  tenth  each  year  thereafter  and 
secured  by  a  mortgage  on  the  land.  Why  the  land,  title  to 
which  had  not  been  acquired  by  defendant,  was  paid  for  in 
full,  and  that  to  which  it  had  acquired  title  was  paid  for  in 
the  different  manner  indicated,  is  wholly  without  explana- 
tion. That  business  men  would  have  entered  into  such  a 
transaction  is  exceedingly  incredible.  If  plaintiffs'  witnesses 
are  to  be  believed,  the  B  lands  were  paid  for  in  full  in  ad- 
vance of  defendant's  obtaining  title  to  them  and  at  a  time 
when  its  officers  knew,  or  ought  to  have  known,  the  proba- 
bilities were  all  against  its  claim  of  title.  Not  only  that, 
but  no  claim  seems  to  have  been  made  on  defendant,  either 
for  title  to  the  lands  under  the  contract  or  for  a  return  of 
the  money  paid  thereon,  for  many  years  after  the  transac- 
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tion  referred  to  took  place.  Strange  as  that  may  seem,  it 
would  not  of  itself  sustain  the  decision  of  the  court  in  taking 
the  case  from  the  jury,  if  there  was  definite  evidence  that 
the  alleged  contract  was  made  and  the  B  lands  paid  for  in 
May,  1882,  as  claimed. 

The  alleged  fact  of  payment  rests,  as  stated,  wholly  on 
the  evidence  of  D.  M.  Sabin,  who,  after  a  most  searching 
cross-examination,  could  not  be  made  to  testify  that  any  defi- 
nite sum  of  money  was  paid  to  defendant  at  the  time  of  the 
making  of  the  contract.  He  could  not  tell  whether,  oh  the 
occasion  referred  to,  $30,000  or  $50,000  or  what  sum  was 
used,  or  how  much  of  it  was  paid  to  Humbird,  or  how  much 
to  defendant,  or  whether  all  was  paid  to  Humbird.  He 
could  not  produce  any  check,  or  receipt,  or  memorandum, 
or  writing  of  any  kind  whatever,  to  show  that  the  money 
was  paid,  to  whom  or  how  paid.  He  merely  gave  his  im- 
pressions as  to  what  took  place,  saying  he  could  not  go  into 
details  or  state  definitely  anything  about  the  matter.  That 
was  in  substance  the  effect  of  his  evidence,  and  yet  it  is  said 
there  is  evidence  upon  which  the  jury  might  have  found  the 
existence  of  a  fact  as  to  which  the  only  person  concerned  with 
it  personally,  who  testified  in  regard  thereto  in  plaintiffs'  be- 
half, was  unable  to  say  more  than:  "My  impression  is  that 
$30,000  was  used.  My  impression  is  it  was  $40,000  or  $50,000. 
I  cannot  tell  how  much  was  used  or  how  much  Humbird  was 
paid  out  of  it.  I  cannot  say  how  much  of  the  first  payment 
went  to  Humbird.  I  cannot  say  whether  all  of  the  first  pay- 
ment went  to  Humbird."  That  is  a  fair  example  of  Sabin's 
testimony  upon  which  plaintiffs  contend  that  defendant  re- 
ceived $16,000  of  the  first  payment  in  accordance  with  plaint- 
iffs' claim.  The  best  that  Mr.  Sabin  could  do  was  to  guess 
at  the  matter  from  his  recollection  of  what  took  place  eight- 
een years  before  without  a  memorandum  of  any  kind  from 
which  to  refresh  his  memory.  Certainly  the  jury  could  only 
have  substituted  their  guess  for  that  of  the  witness.    They 
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could  not  have  found  a  verdict  by  weighing  probabilities 
based  on  the  evidence,  for  there  was  no  evidence  of  a  suffi- 
ciently definite  character  to  raise  a  probability  in  plaintiffs' 
favor.  The  jury  certainly  could  not  have  done  more  under 
the  circumstances  than  Sabin, —  conjecture  and  guess  in  re- 
gard to  the  matter.  That  will  not  do.  Unless  there  is  room 
within  the  range  of  reasonable  probabilities  for  a  jury  of  fair, 
unbiased  men  to  say  they  are  satisfied  from  the  evidence,  to 
a  reasonable  certainty,  of  the  existence  of  facts  requisite  to  a 
recovery,  jules  of  law  and  not  the  finding  of  a  jury  must  con- 
trol the  situation.  Cawley  v.  La  Crosse  City  H.  Co,  101  Wis. 
145.  That  gives  full  effect  to  the  rule  that  where  the  evi- 
dence will  admit  of  more  than  one  reasonable  inference  it  is 
for  the  jury  to  say  which  is  in  accordance  with  the  truth. 

There  were  some  exceptions  preserved,  to  rulings  on  the 
admission  and  rejection  of  evidence,  but  whether  such  rul- 
ings were  right  or  wrong  it  is  considered  could  not  have 
changed  the  result.  The  case  stands  substantially  without 
any  definite  evidence  as  to  any  money  having  been  paid  to 
defendant  on  the  B  lands.  That  of  itself  was  sufficient  to 
defeat  a  recovery,  and  is  sufficient  to  sustain  the  ruling  of  the 
trial  court  in  directing  a  verdict  for  defendant 

By  the  Cowrt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Willow  Eivbb  Lumbeb  Company,  Respondent^  vs.  Luger 
FuENiTUKB  Company,  Appellant. 

Jtfarc^  18 —April  4, 1899. 

Debtor  and  creditor:  Note  of  third  person  as  payment:  Burden  of  proof: 
Protest:  Parol  evidence, 

L  Acceptance  by  ^  creditor  of  the  note  of  a  third  person  does  not  con- 
stitute payment  of  the  debt  unless  expressly  so  agreed;  and  the 
burden  of  proving  such  an  agreement  is  upon  the  debtor. 
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2.  The  holder  of  a  note  is  not  required  to  protest  it  for  nonpayment  in 
order  to  charge  an  indorser,  timely  presentation  and  demand  of  pay- 
ment, and  notice  to  the  indorser,  being  sufficient 

8.  Evidence  that  the  general  manager  of  a  corporation,  after  the  receipt 
from  its  debtor  of  a  note  made  by  a  third  person  and  indorsed  by 
the  debtor,  saw  the  secretary  of  the  latter  and  informed  him  that 
the  note  had  been  received  and  that  he  would  keep  it  and  if  col- 
lected would  credit  the  amount  and  if  not  would  return  it,  to  which 
proposition  the  secretary  assented,  is  not  objectionable,  upon  the 
issue  as  to  whether  or  not  the  note  was  accepted  in  payment  of 
the  debt,  on  the  ground  that  it  contradicts  the  legal  import  of  the 
debtor's  indorsement 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Affi/rmed. 

Plaintiff  sold  defendant  a  car  load  of  lumber,  amounting 
to  $238.36,  on  sixty  days'  time.  Soon  after  the  account  be- 
came due,  defendant  sent  plaintiff  a  note  of  one  G.  A.  Dols 
for  $209.86,  and  a  draft  to  balance  the  account.  The  note 
was  held  by  plaintiff  until  it  became  due,  but  the  maker 
failed  to  pay  it.  Thereupon  plaintiff  returned  the  note  and 
brought  suit  for  the  balance  due.  Defendant  answered,  set- 
ting up  the  delivery  and  acceptance  of  the  note  in  full  pay- 
ment of  the  account.  The  case  was  tried  by  the  court  without 
a  jury.  The  court  found  the  facts  as  stated,  and  that  the 
note  was  not  taken  by  plaintiff,  or  accepted  by  it,  as  pay- 
ment of  the  balance  due  upon  the  account,  and  that  plaintiff 
was  not  guilty  of  laches  in  presenting  the  note  for  payment, 
or  in  notifying  defendant  of  the  maker's  default.  Judgment 
was  ordered  for  plaintiff  for  the  balance  due,  with  interest, 
which  judgment  the  aefendant  seeks  to  review  on  this  ap- 
peal. 

8.  If.  HoAjoTcma^  for  the  appellant. 

TT.  F.  MoNaUyy  for  the  respondent. 

Baedeen,  J.  Upon  the  question  of  fact  as  to  whether  the 
findings  are  supported  by  the  evidence,  we  have  no  hesitancy 
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in  saying  that  they  are  so  supported.  Indeed,  it  is  difficult 
to  see  how  the  trial  court  could  have  come  to  any  other  con- 
clusion than  he  did.  The  burden  of  proving  that  the  note 
was  received  ^%  payment  of  the  account  was  upon  the  defend- 
ant. Ford  V.  Mitchell,  15  Wis.  304.  This  burden  it  failed 
to  sustain,  and  the  court  very  properly  found  for  the  plaint- 
iff. As  long  ago  as  1862  this  court  became  committed  to  the 
principle  that  the  acceptance  by  the  creditor  of  the  note  of 
the  debtor  or  of  a  third  person  for  a  precedent  debt  was  no 
payment,  unless  it  was  expressly  so  agreed.  The  acceptance 
merely  suspended  the  remedy  during  its  currency,  and  after 
the  expiration  of  the  credit  an  action  might  be  maintained 
upon  the  original  consideration,  upon  producing  the  note  at 
the  trial  for  redelivery  or  cancellation.  Ford  v.  MitcheU^  15 
"Wis.  304.  This  case  has  been  followed  in  many  subsequent 
cases,  so  that  the  principle  may  be  said  to  be  fairly  well  set- 
tled. Paine  v.  VoorheeSy  26  Wis.  522 ;  Matteaon  v.  EUsworthj 
33  Wis.  488;  AuUman  c6  Co.  v.  Jett,  42  Wis.  488;  Roeflinger 
V.  Wells,  47  Wis.  628;  Marschuetz  v.  Wright,  50  Wis.  175; 
First  Nat  Bamk  v.  Case,  63  Wis.  504;  AUisv.  Meadow  Spring 
D.  Co.  67  Wis.  16;  NasK  v.  MeggeU,  89  Wis.  486;  Einne  v. 
Mich.  M.  L.  Ins.  Co.  92  Wis.  335.  With  this  array  of  de- 
cisions in  this  court,  we  hardly  feel  warranted  in  cutting 
loose  from  the  rule  in  deference  to  the  authority  cited  by 
defendant's  counsel,  1  Wait,  Act.  &  Def.  569. 

Counsel  contends  that,  because  the  plaintiff  failed  to  pro- 
test the  Dols  note,  it  made  it  its  own,  and  hence  cannot 
recover  in  .this  action.  We  know  of  no  rule  of  law  that  re- 
quires the  holder  of  the  note  to  protest  it  for  nonpayment. 
Timely  presentation,  and  demand  of  payment,  and  notice  to 
the  indorser,  are  all  that  the  law  requires.  Sumner  v.  Bowen, 
2  Wis.  524.  This  the  court  substantially  finds  was  done.  In 
view  of  this  fact,  the  defendant  has  no  reasonable  ground 
for  complaint. 

The  plaintiff  was  permitted  to  prove  that,  shortly  after 
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the  receipt  by  plaintiff  of  the  note  in  question,  its  general 
manager  saw  defendant's  secretary,  and  informed  him  that 
the  note  had  been  received,  that  plaintiff  would  keep  the 
same,  and  if  collected  would  credit  the  amount,  and  if  not 
would  return  it,  to  which  proposition  the  secretary  assented. 
Defendant  now  insists  that  this  testimony  contradicts  the 
legal  import  of  defendant's  indorsement  on  the  note,  and 
was  therefore  incompetent  to  be  considered.  As  we  view  it, 
the  testimony  has  no  such  tendency.  It  merely  relates  to 
the  circumstances  under  which  the  plaintiff  was  willing  to 
accept  the  note,  and  not  to  defendant's  liability  thereon. 
Upon  due  consideration  of  the  finding  as  to  this  understand- 
ing, and  the  further  finding  that  plaintiff  was  reasonably 
diligent  in  presenting  the  note  and  notifying  the  defendant^ 
we  see  no  reason  for  disturbing  the  judgment. 

By  the  CovH. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


O'Mallby,  Administrator,  Appellant,  vs.  O'Mallbt,  Re- 
spondent. 

March  18— April  4, 1899. 

Estates  of  decedents:  Setting  aside  conveyance:  Fraud, 

An  administiator  cannot  maintain  an  action  under  sea  3832,  Stats. 
1898,  to  set  aside  a  deed  of  his  decedent  on  the  ground  that  it  was 
made  with  intent  to  defraud  creditors,  except  for  intent  to  defraud 
the  existing  creditors,  who  alone  are  represented  by  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  K.  G.  Siebeckeb,  Circuit  Judge.    Affirmed. 

Action  by  kn  administrator,  whose  decedent  died  in  1894, 
to  set  aside  a  deed  of  real  estate,  made  in  1875,  on  the 
ground  that  the  same  was  made  without  consideration  and 
with  intent  to  defraud  creditors.  Judgment  was  rendered 
for  the  defendant,  and  the  plaintiff  appealed. 
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The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  O.  Stevens^  and  for  the  respondent  on  a  brief  by  Eermcm 
OrotophoTBt. 

For  the  respondent  it  was  argued,  among  other  things, 
that  the  action  could  not  be  maintained  because  it  is  not 
shown  that  the  debt,  the  collection  of  which  the  appellant 
is  trying  to  enforce,  existed  or  was  anticipated  at  the  time 
of  the  execution  of  the  deed.  In  order  to  set  aside  a  volun- 
tary conveyance  as  to  subsequent  creditors,  it  is  necessary 
not  only  that  actual  fraud  be  shown,  but  it  is  also  necessary 
to  show  a  specific  intent  to  defraud  the  individual  subse- 
quent creditor  complaining.  Wheeler  v.  Single,  62  Wis.  380; 
Wheder  <&  W.  Mfg.  Co.  v.  Monahan,  63  Wis.  198;  Cole  v. 
Brown,  114  Mich.  396;  Springer  v.  Bigford,  160  IlL  495; 
Brundage  v.  Cheneworthy  101  Iowa,  256;  Schreyer  v.  ScoUj 
134  U.  S.  405;  Neulerger  v.  Keim,  134  N.  Y.  35;  FuUing- 
ton  V.  N.  W.  I.  c6  B.  Asso.  48  Minn.  490;  Second  Nat.  Bank 
V.  MerriU,  81  Wis.  142. 

Dodge,  J.  No  discussion  of  the  evidence  can  be  useful  in 
this  case.  There  is  abundant  support  for  the  findings  that 
the  deceased,  in  1875,  executed  and  delivered  to  the  respond- 
ent the  deed  in  question,  which  was  promptly  recorded. 
None  of  the  debts  now  existing  against  the  estate  were  in 
existence  or  in  contemplation  at  that  time,  nor,  indeed,  for 
many  years  afterward.  There  can  be  no  right  in  the  ad- 
ministrator, under  sec.  3832,  Stats.  1898,  to  attack  such  con- 
veyance except  for  intent  to  defraud  the  existing  creditors, 
who  alone  are  represented  by  him.  It  is  wholly  immaterial 
whether  that  deed  was  made  upon  suflBicient,  or  any,  consid- 
eration, or  with  intent  to  defraud  the  holder  of  some  debt 
existing  in  1875.  Judgment  was  properly  entered  in  favor 
of  the  defendant,  and  should  be  aflBrmed, 

By  the  Court. —  Judgment  aflBrmed. 
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Gat,  Assignee,  Eespondent,  vs.  D.  M.  Osbobnb  &  Company, 

Appellant. 

March  SO — April  4, 1899. 

Agency:  Conversion:  Settlement:  Fraud:  Eeaeiasion  in  part:  Bestoror 
turn  of  party  to  former  situation, 

1.  An  agent,  employed  to  seU  goods  on  commission  for  a  stated  period, 
at  the  end  thereof  pretended  to  exhibit  and  acoount  for  aU  unsold 
goods,  thereby  showing  a  considerable  shortage  in  his  accounts, 
representing,  apparently,  property  sold  and  the  proceeds  converted 
by  such  agent  to  his  own  use,  and  then  gave  a  note  and  mortgage 
to  his  principal  for  a  part  of  such  shortage.  The  principal  there- 
after discovered  other  unsold  goods  in  the  possession  or  imder  the 
control  of  the  agent,  of  less  value  than  the  balance  of  the  shortage 
in  excess  of  the  note  and  mortgage,  and  subsequently  .enforced 
such  mortgage,  but  did  no  other  act  in  ratification  of  the  settle- 
ment. Heldy  that  the  principal  might  rescind  the  settlement  as  to 
the  goods  discovered  after  it  was  made,  and  reclaim  such  goods. 

2L  If  a  person  purchase  or  obtain  goods  of  another  by  fraud,  paying  a 
part  of  the  agreed  consideration  therefor,  and  thereafter  part  with 
a  portion  of  such  goods  to  a  bona  fide  purchaser,  such  other,  upon 
discovering  the  fraud,  may  affirm  the  transaction  in  toto  as  to  the 
property  beyond  his  reach,  and  rescind  it  in  toto  as  to  all  goods  in 
the  hands  of  his  vendee  not  subject  to  the  bona  fide  claim  of  any 
one  else,  and  reclaim  such  goods  without  returning  or  offering  to 
return  what  was  by  him  received  upon  the  transaction  if  it  was 
not  sufficient  to  more  than  pay  for  the  goods  not  so  reclaimed. 
The  doctrine  that  in  order  to  avoid  a  sale  of  property  induced  by 
fraud  it  is  requisite  that  the  defrauding  party  be  completely  re- 
stored to  his  former  situation,  and  that  any  act  of  the  defrauded 
party  after  discovering  the  fraud,  recognizing  the  validity  of  the 
transaction,  constitutes  an  irrevocable  election  to  ratify  it,  is  not 
without  exception,  notably,  that  when  the  transaction  is  sepa- 
rable, without  injustice  to  the  wrongdoer,  in  accordance  with  the 
situation  of  the  property  as  regards  being  part  subject  to  reclama- 
tion by  the  vendor  by  reason  of  being  under  his  control,  and  the 
other  not,  by  reason  of  its  having  been  transferred  to  innocent 
third  parties,  the  election  will  be  construed  as  affecting  the  latter 
part  only  if  that  can  reasonably  be  done,  as  where  the  act  recog- 
VOL.  102—41 
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nizing  the  validity  of  the  transaction  merely  consists  in  retaining 
payment  or  enforcing  payment  for  goods  sold  to  innocent  third 
partiea 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R  G.  Siebeckeb,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  in  plaintiflTs  favor  in  an 
action  to  recover  the  value  of  a  quantity  of  binding  twine 
alleged  to  be  the  property  of  plaintiff  and  to  have  been 
wrongfully  converted  by  defendant  to  its  own  use.  The 
undisputed  facts  are  that  from  April  15, 1897,  to  October  1, 
1897,  J.  W.  Dowling  was  agent  for  the  defendant  under  a 
written  contract  to  receive,  care  for,  sell,  and  account  for,  its 
goods  in  Madison,  Wisconsin,  and  that  vicinity.  The  agency 
contract  required  Dowling  at  the  termination  thereof  to  turn 
over  to  the  defendant  all  unsold  goods.  During  the  exist- 
ence of  the  agency,  Dowling  shipped  some  binding  twine, 
the  property  in  question,  to  one  Voss,  a  subagent  for  defend- 
ant at  Marxville,  Wisconsin,  where  it  was  held  as  defendant's 
property  down  to  the  time  of  the  seizure  thereof  by  defend- 
ant hereafter  mentioned,  unless  the  title  thereto  passed  to 
plaintiff  by  reason  of  the  following  facts: 

Soon  after  the  termination  of  the  agency  contract  Dowling 
and  defendant,  by  its  authorized  agent,  had  an  accounting 
at  which  all  property  of  defendant  that  had  come  to  Dow- 
ling's  possession  under  the  contract  was  charged  to  him,  and 
all  then  in  the  warehouse  at  Madison,  supposed  to  include 
all  unsold  property,  was  credited  to  him,  and  the  other  credits 
to  which  he  was  entitled  were  likewise  allowed  him,  leaving 
a  balance  of  property  unaccounted  for  amounting  in  value 
to  $1,861.98.  Dowling  did  not  disclose  the  fact  that  the 
binding  twine  was  at  Marxville,  undisposed  of.  It  was  there- 
fore included  in  the  apparent  shortage  of  $1,861.98,  defend- 
ant having  no  knowledge  but  that  Dowling  had  sold  the 
same  till  shortly  before  it  took  possession  thereof  as  herein- 
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after  mentioned.  November  22, 1897,  Dowling  gave  defend- 
ant a  note  for  $1,000  secured  by  a  chattel  mortgage  to  apply- 
on  the  $1,861.98.  Thereafter  defendant  discovered  the  facts 
in  regard  to  the  binding  twine.  A  few  days  thereafter  de- 
fendant foreclosed  its  chattel  mortgage,  realizing  $269.25. 

Thereafter  Dowling  duly  made  an  assignment  of  all  his 
property  to  plaintiff  for  the  benefit  of  his  creditors,  whereby 
plaintiff  became  the  owner  of  the  binding  twine  if  Dowling 
was  such  owner.  Thereafter  defendant  took  possession  of 
the  twine  claiming  the  same  as  its  property.  After  such 
seizure,  plaintiff  commenced  this  action  to  recover  the  value 
of  the  twine  upon  the  ground  that  it  belonged  to  him  as  as- 
signee of  Dowling,  and  was  wrongfully  taken  and  converted 
by  defendant. 

The  court  held  that  the  accounting  between  Dowling  and 
defendant,  the  giving  of  the  chattel  mortgage,  and  the  en- 
forcement of  it  with  knowledge  of  the  facts,  constituted  an 
election  by  defendant  to  hold  Dowling  as  a  debtor  for  the 
binding  twine,  whereby  the  title  thereto  passed  to  him,  and 
that  plaintiff  was  entitled  to  recover  the  value  thereof  as 
assignee  of  Dowling,  such  value  being  $123.61,  with  interest 
and  costs.    Judgment  was. rendered  accordingly. 

For  the  appellant  there  were  briefs  by  F.  J.  cfe  (7.  F.  Larnb, 
and  oral  argument  by  F,  J,  Lamb, 

Fra/tik  M.  Wootton^  for  the  respondent,  to  the  point  that 
the  relation  of  debtor  and  creditor  having  been  once  estab- 
lished, the  appellant  is  bound  by  it,  and  the  title  to  the  twine 
passed  to  Mr.  Dowling,  cited  Morris  v,  Rexford^  18  N.  Y. 
552;  Strong  v.  Strong,  102  N.  Y.  69;  Moller  v.  Tusha,  87 
N.  Y.  166;  Mills  v.  Pa/rTchurst,  126  N.  Y.  89;  Kaehler  v,  Doh- 
lerpuhl,  60  Wis.  256;  Crook  v.  First  Nat  Bank,  83  Wis.  31; 
Warren,  v.  Landry,  74  Wis.  144;  Framey  v.  Wauwatosa  P, 
Co,  99  Wis.  40;  ^Yirih  v.  Bartell,  89  Wis.  594;  Molvne  P,  Co, 
V,  PodgerSj  53  Kan.  743;  Boots  v.  Ferguson,  4:6  Hun,  129; 
jffoU  Mfg.  Co,  V.  Ewing,  109  Cal.  353. 
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Mabshall,  J.  There  is  no  dispute  as  to  the  facts  in  this 
case.  They  were  agreed  upon  between  the  parties,  and  the 
findings  of  the  trial  court  are  in  substance  in  accordance 
therewith.  The  question  presented  is  one  of  law  and  may 
be  stated  as  follows :  If  an  agent,  appointed  for  a  fixed  period 
to  receive  and  sell  merchandise  for  his  principal  and  deliver 
to  the  latter  at  the  end  of  such  period  all  goodi^left  and  pay 
for  those  sold,  at  the  time  of  adjusting  his  accounts  at  the 
end  of  the  period  pretends  to  produce  and  exhibit  all  goods 
unsold,  resulting  in  an  apparent  shortage  in  his  accounts, 
representing  a  large  amount  of  goods  which  should  be  on 
hand  but  are  not,  indicating  a  disposition  thereof  and  reten- 
tion or  use  of  the  proceeds  by  such  agent,  and  subsequently 
the  principal  takes  a  note  with  security  for  a  portion  of  the 
shortage  and  thereafter  discovers  that  such  agent  had  prop- 
erty of  the  principal  in  a  neighboring  town  in  care  of  a  sub- 
agent,  of  less  value  than  the  balance  of  goods  unaccounted 
for  in  excess  of  the  note  and  mortgage,  and  with  knowledge 
of  the  facts  in  that  regard  the  principal  forecloses  his  mort- 
gage, is  he  precluded  thereby  from  reclaiming  the  goods  so 
discovered  after  the  adjustment  of  the  accounts  ? 

The  theory  of  the  appellant  in  this  case  is  that,  if  adjust- 
ing the  accounts  with  Dowling  to  determine  what  goods 
should  be  accounted  for,  and  taking  the  note  and  mortgage, 
constituted  an  election  to  treat  the  value  of  those  unac- 
counted for  as  an  indebtedness,  such  election  being  made  on 
the  supposition  that  all  unsold  goods  had  been  honestly  dis- 
closed, when  the  contrary  appeared  defendant  was  entitled 
to  rescind  it;  and  that,  the  property  discovered  after  the  set- 
tlement being  of  less  value  than  the  balance  of  the  shortage 
in  excess  of  the  note  and  mortgage,  the  enforcement  of  such 
mortgage  did  not  preclude  the  principal  from  claiming  such 
property.  The  theory  of  respondent,  which  seems  to  have 
been  also  the  one  adopted  by  the  trial  court,  is  that  defendant 
could  not  claim  the  goods  discovered  after  the  settlement 
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without  totally  rescinding  such  settlement;  that  it  was  a 
necessary  prerequisite  to  such  claim  that  the  defendant  should 
have  returned  the  note  and  mortgage  and  restored  the  agent 
to  the  situation  existing  prior  to  the  settlement,  and  that  the 
enforcement  of  the  mortgage  with  knowledge  of  the  facts 
not  only  disabled  defendant  from  rescinding  the  settlement, 
but  constituted  a  distinct  ratification  of  the  acts  which  gave 
the  agent  the  status  of  a  debtor  for  goods  unaccounted  for 
instead  of  a  bailee  of  such  goods,  thereby  transferring  the 
title  to  the  goods  to  such  agent. 

The  doctrine  that  an  election  once  made  between  two  in- 
consistent remedies  is  binding  upon  the  elector  is  well  un- 
derstood. It  is  elementary  itnd  has  often  been  applied 
by  this  court.  Warren  v.  Lomdry^  74  Wis.  144;  Crook  v, 
Fi/rst  Nat.  Ban\  83  Wis.  31 ;  Bank  of  Lodi  v,  WasJihum 
E.  L.  dk  P.  Co.  98  Wis.  547;  Fran&y  v.  Wauwatosa  P  Co. 
99  Wis.  40;  Wirih  v.  BarteU,  89  Wis.  594.  Also  the  excep- 
tion to  that  doctrine,  that  an  election  once  made,  without 
negligence,  in  ignorance  of  some  material  fact  as  to  which 
the  opposite  party  owed  the  duty  of  disclosure,  may  be  re- 
scinded within  a  reasonable  time  after  the  discovery  of  the 
truth  and  before  any  act  is  done  inconsistent  with  the  exer- 
cise of  that  right;  and  further,  the  general  doctrine  that,  as 
a  prerequisite  to  rescission  by  one  person  to  a  contract  on  the 
ground  of  fraud,  such  person  must  restore  the  other  party 
to  his  original  situation ;  that  the  rescission  must  be  in  toto^ 
and  that  the  restoration  must  be  complete  as  well, —  are  all 
familiar.  Orant  v,  Zaw,  29  Wis.  99 ;  Hyalip  v.  French,  52 
Wis.  513;  Frimd  Bros.  C.  Co.  v.  HuCbert,  98  Wis.  183.  The 
governing  idea  in  the  authorities  is  that  a  person  cannot 
keep  the  consideration  received  or  retain  to  himself  the  ad- 
vantages of  a  contract  and  at  the  same  time  repudiate  it. 
So  a  contract  once  made  or  ratified  with  knowledge  of  the 
facts,  or  one  avoided  with  such  knowledge,  irrevocably  fixes 
the  rights  of  the  parties  unless  they  mutually  agree  to  change 
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it.     "  Electio  aernd  facta  non  jpatitur  regreB^^wntP    Mailer  v. 
Tuaha,  87  N.  Y.  166;  Pence  v.  Langdon,  99  U.  S.  578. 

To  the  foregoing  doctrine  there  is  a  well-recognized  ex- 
ception in  many  jurisdictions,  including  this  state,  that  where 
part  payment  has  been  made  on  a  sale  contract  covering  va- 
rious articles  of  merchandise,  the  vendor  may  rescind  the 
sale  for  fraud  as  to  a  part  of  the  property  and  reclaim  it 
without  returning  the  amount  paid  on  the  contract  if  the 
value  of  the  goods  reclaimed  does  not  exceed  the  balance 
due  upon  the  entire  transaction.  Friend  Bros.  C.  Co,  v. 
Bulherty  98  Wis.  183.  There  the  facts  were  that  Barney 
&  Katzky,  by  false  representations  as  to  their  financial 
situation,  induced  plaintifif  to  sell  and  deliver  to  them  on 
credit  a  large  amount  of  merchandise.  Subsequently  the 
vendees  paid  a  considerable  amount  upon  their  purchase. 
Later  plaintiff  discovered  the  truth  as  to  the  vendees'  finan- 
cial ability,  and  thereupon,  without  returning  or  offering  to 
return  the  money  received,  the  plaintiff  rescinded  the  sale 
as  to  the  goods  not  sold  by  such  vendees  and  then  in  the 
hands  of  the  sheriff  who  had  levied  upon  the  same  for  other 
creditors  of  the  vendees,  such  goods  being  less  in  value  than 
the  balance  due  the  plaintiffs,  and  then  commenced  an  action 
of  replevin  against  such  sheriff  to  recover  possession  of  such 
goods.  The  court  sustained  the  action,  holding  that  the 
plaintiff  was  entitled  to  rescind  under  the  circumstances, 
overruling  the  claim  of  the  defendant  that  a  total  rescission 
of  the  contract  between  the  vendor  and  vendee,  and  return 
of  the  money  paid  upon  the  purchase  of  the  goods,  was  nec- 
essary to  a  reclamation  of  any  portion  of  them  by  the  vendor. 
It  was  then,  and  is  now,  well  recognized  that  the  ruling  was 
an  innovation,  to  some  extent,  on  the  doctrine  that  there 
must  be  a  rescission  m  toto  and  a  return  of  everything  of 
value  received  upon  the  sale  in  order  to  enable  a  vendor  of 
property  to  reclaim  any  part  of  it.  The  exception  to  the 
rigorous  doctrine  requiring  total  rescission  and  restoration 
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appears  to  be  required  in  order  to  fit  situations  where  other- 
wise great  injustice  would  be  done.  Take  the  case  stated. 
What  reason  was  there  in  saying  that  the  vendor  should  re- 
turn to  his  insolvent,  fraudulent  vendee  the  balance  received, 
when  such  vendee  had -parted  to  innocent  persons  with  more 
of  the  subject  of  the  sale  than  sufficient  to  cover  the  entire 
amount  of  such  payments,  as  a  condition  precedent  to  a 
reclamation  of  the  goods  still  within  the  reach  of  the  vendor  ? 
Such  a  course  would  have  enabled  the  wrongdoer  to  make 
a  profit  by  the  rescission  and  put  the  person  injured  in  a  far 
worse  plight  after  the  rescission  than  before. 

Rules  of  law  are  supposed  to  be  consistent  with  reason 
and  common  sense,  so  when  a  proposition  is  put  forward 
which  is  not  so  consistent  the  presumption  at  once  arises 
that  it  is  wrong,  and  such  presumption  is  not  successfully 
met  and  overcome  by  showing  authority  in  support  of  it,  if, 
notwithstanding,  the  unreasonable  character  of  such  proposi- 
tion yet  remains.  The  right  of  rescission  of  a  contract  for 
fraud,  though  a  legal  right,  is  based  on  equitable  principles. 
Therefore  the  requisites  of  its  exercise  should  go  no  further 
than  strict  compliance  which  the  dictates  of  good  conscience 
requires.  For  that  reason  the  exception  to  the  rule  of  total 
rescission  indicated  has  become  a  part  of  our  jurisprudence. 
In  the  Frieiid  Bros.  Case  the  vendor  could  not  have  rescinded 
the  sale  for  that  part  of  the  goods  still  under  the  control  of 
the  vendees  or  the  person  who  stood  in  their  place,  and  in- 
sisted on  the  contract  as  to  the  balance,  but  could,  as  was 
held,  retain  all  payments  made,  applying  the  same  on  ac- 
count of  goods  that  had  passed  from  the  vendees'  possession 
to  that  of  innocent  parties,  such  payments  not  being  in  ex- 
cess of  the  sale  price  of  such  goods,  and  rescind  the  sale  as 
to  all  goods  stiU  in  a  situation  to  be  reclaimed.  That  doctrine 
is  well  supported,  as  shown  in  the  Friend  Bros.  Case.  In 
Schoonradker  v.  Kelly y  42  Hun,  299,  it  was  held  that  a  vendor 
need  not  return  to  his  fraudulent  vendee,  as  a  condition  of 


Digitized  by 


Google 


648  SUPEEME  COUKT  OF  WISCONSIN.         [102 

Gay  vs.  D.  M.  Osborne  &  Ca 

rescinding  a  sale,  any  greater  part  of  the  payments  made ' 
thereon  than  sufficient  to  cover  the  gpods  on  hand,  less  their 
depreciation  in  value.  To  the  same  effect  is  Toole  'o.  First 
Nat  BanJcy  34  Neb.  863,  where  it  is  said,  in  substance,  that 
if  the  fraudulent  vendee  of  goods  upon  which  he  has  made 
partial  payments  before  the  discovery  of  the  fraud  by  his 
vendor,  sell  to  innocent  parties  a  portion  of  such  goods,  such 
vendor  upon  discovering  the  wrong  may  retain  sufficient  of 
such  payments  to  cover  such  portion,  tender  back  to  the 
guilty  party  the  balance,  and  reclaim  the  goods  still  in  his 
possession.  Treating  of  the  rights  of  a  vendor  in  a  similar 
situation,  in  Siason  v.  HUZ^  18  K.  I.  212,  where  the  vendor, 
having  received  certain  notes  and  $50  in  cash  of  his  fraudu- 
lent vendee,  and  the  latter  having  parted  with  some  of  the 
property  before  the  wrong  was  discovered,  returned  the 
notes,  retained  the  $50  to  apply  on  the  goods  that  had  passed 
beyond  its*  reach,  and  replevied  the  goods  still  in  possession 
of  the  vendee,  and  the  action  was  sustained,  the  court  held 
that  the  general  rule  requiring  a  rescission  in  toto  or  not  at 
all  is  not  to  be  applied,  without  exception,,  to  an  executed 
sale  contract;  that  it  should  be  applied  no  further  than  is 
necessary  to  give  full  protection  to  the  wrongdoer;  that  the 
law,  rightly  understood  and  administered,  does  not  require 
such  a  rigorous  application  of  the  old  doctrine  of  rescission 
in  favor  of  the  guilty  party  as  to  necessarily  defeat  the  rem- 
edy of  his  victim.  Schqfidd  v,  Shiffer^  156  Pa.  St.  05,  is  to 
the  same  effect. 

What  reason  can  be  assigned  why  the  law  should  not  allow 
a  severance  of  that  part  of  a  sale  contract  which  can  stand 
consistent  with  strict  justice  between  the  parties  and  which 
cannot  be  rescinded  and  the  former  situation  restored  with- 
out prejudice  to  the  innocent  party  to  the*  advantage  of  the 
wrongdoers,  from  that  part  of  the  contract  as  to  which  the 
former  situation  can  be  completely  restored  consistent  with 
full  protection  to  the  wrongdoer  against  loss?    None  what- 


Digitized  by 


Google 


Wis.]  JANUAKT  TEEM,  1899.  649 

Gay  vs.  D.  M.  Osborne  &  Ca 

ever,  in  our  judgment.  The  idea  of  those  holding  to  the 
opposite  view  is  that,  the  contract  being  entire,  the  reten- 
tion of  anything  paid  upon  or  any  advantage  under  it,  must 
be  deemed  necessarily  to  be  in  part  fulfillment  of  the  con- 
tract, hence  an  affirmance  of  it.  The  more  reasonable  view 
is  that  what  had  the  semblance  of  a  contract  is  not,  by  rea- 
son of  the  fraud,  a  contract  at  all,  because  the  minds  of  the 
parties  never  met  in  regard  to  it.  Therefore  if  an  injured 
party  so  elect,  and  retains  the  consideration  received  to  the 
extent  of  the  goods  that  cannot  be  reclaimed,  as  or  on  ac- 
count of  indemnity  for  the  wrong,  the  law  will  treat  the 
contract  as  separated  into  two  distinct  transactions,  leaving 
that  part  as  to  which  the  parties  cannot,  without  prejudice 
to  the  rights  of  one,  be  restored  to  their  original  situation, 
distinct  from  that  part  where  such  restoration  can  be  made, 
and  apply  the  rule  of  total  rescission  and  return  of  the  con- 
sideration to  that  part  by  itself. 

The  facts  of  this  case  bring  it  within  the  principles  above 
discussed.  Dowling  committed  a  fraud  upon  defendant  by 
not  disclosing  the  fact  that  he  had  the  binding  twine  on  hand 
in  store  at  Marxville.  If  defendant  intended  to  treat  the 
actual  shortage  of  the  agent,  on  account  of  goods  not  on 
hand,  as  an  indebtedness,  there  is  no  circumstance  indicat- 
ing an  intention  to  go  further  and  to  swell  the  amount  by 
goods  in  possession  of  the  agent  which  ought  to  have  been 
disclosed  to  the  principal  and  turned  over.  The  purpose  was 
only  to  include  in  the  shortage  the  goods  which  Dowling 
had  actually  disposed  of  and  could  not  therefore  restore  to 
the  defendant.  The  note  having  been  taken  for  a  sum  less 
than  the  shortage  after  deducting  therefrom  the  value  of  the 
binding  twine,  upon  discovering  the  fraud  of  the  agent  in 
respect  to  such  twine  defendant  had  a  right  to  treat  the 
former  recognition  of  the  shortage  as  an  indebtedness  not 
binding  in  respect  to  the  twine,  and  at  the  same  time  en- 
force the  note  and  mortgage.    That  separated  the  transac- 
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tion  in  regard  to  the  settlement  into  two  distinct  parts,  and 
accomplished  just  what  would  have  been  accomplished  in 
the  first  instance  but  for  the  wrongful  conduct  of  Dowling. 
The  settlement  remained  binding  between  the  parties  as  to 
all  goods  actually  disposed  of  by  the  agent,  and  was  nullified 
as  to  the  goods  on  hand  which  were  fraudulently  represented 
to  have  been  disposed  of.  That  part  of  the  settlement  free 
from  fraud  was  wholly  affirmed.  That  part  tainted  with 
fraud  and  which,  without  prejudice  to  Dowling,  could  stand 
by  itself,  was  wholly  disaffirmed.  There  was  no  restoration 
required  as  a  condition  of  the  disaffirmance,  because  the  note 
and  mortgage  were  deemed  to  have  been  received  upon  the 
account  for  goods  that  had  been  actually  sold  by  the  agent. 

The  foregoing  answers  the  proposition  stated  in  the  open- 
ing lines  of  the  opinion  in  the  affirmative  and  contrary  to 
the  decision  of  the  trial  court,  which  nec^sitates  a  reversal 
of  the  judgment  appealed  from. 

By  the  Court, —  The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  for  the  de- 
fendant in  accordance  with  this  opinion. 


WiLoox,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  SO— April  4,  1899, 

Criminal  law:  Assault  tvith  intent  to  commit  rape:  Evidence. 

In  a  prosecution  of  a  father  for  an  assault  with  intent  to  commit  rape 
upon  his  daughter,  the  fact  that  there  was  no  evidence  of  in- 
jury to  the  person  of  the  prosecutrix,  no  outcry  when  help  was  at 
hand,  and  no  complaint  until  long  afterwards,  taken  in  connection 
with  her  threats  against  her  father,  her  ill  feeling  against  him  as 
manifested  on  the  trial  and  the  evident  desire  of  the  whole  family 
to  get  rid  of  him,  is  held  to  throw  such  doubt  upon  her  story  that 
a  conviction  based  upon  her  uncorroborated  evidence  wiU  not  be 
sustained. 


Digitized  by 


Google 


Wis.]  JANUAKY  TEEM,  1899.  651 

Wilcox  vs.  The  State. 

Eeror  to  review  a  judgment  of  the  circuit  court  for  Pepin 
county:  E.  W,  IIelms,  Circuit  Judge.    Reversed. 

S.  G,  GUmcm^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney  General^  and  oral  argument  by  R,  F.  Rwmilton^  second 
assistant  attorney  general. 

Bardeen,  J.  The  plaintiff  in  error  was  tried  and  found 
guilty  of  an  assault  upon  his  daughter  with  intent  to  com- 
mit rape.  The  only  question  we  need  consider  is  whether 
the  evidence  is  sufficient  to  sustain  a  conviction.  The  evi- 
dence shows  a  rather  low  state  of  morals  in  defendant's 
family.  The  accused  was  convicted  upon  the  unsupported 
testimony  of  the  assaulted  party.  She  lived  with  her  par- 
ents in  the  city  of  Durand,  and  was  sixteen  years  of  age  at 
the  time  the  assault  was  said  to  have  been  committed.  It 
occurred  between  3  and  4  o'clock  on  a  bright,  sunshiny  day 
in  the  month  of  July,  1893.  She  was  alone  with  her  father 
in  the  house, —  in  the  kitchen.  She  says  that  her  father 
locked  one  of  the  doors,  darkened  the  windows,  and  then 
took  her  in  his  arms,  and  carried  her  into  the  front  room, 
and  laid  her  on  the  floor.  She  described  his  attempt  to  ac- 
complish his  purpose,  and  then  said :  "  At  about  that  time  I 
heard  a  rap  on  the  door.  He  got  up,  buttoned  up  his  pants, 
and  went  to  the  door.  Mr.  Nesbit  was  at  the  door.  He 
came  after  the  washing  my  mother  was  doing."  "  I  remem- 
ber of  hollering  once.  I  hollered  '  Oh ! '  or  something  of 
that  kind."  "  Defendant  did  not,  that  afternoon,  make  any 
further  attempt  to  have  anything  to  do  with  me.  He  threat- 
ened my  life  if  I  told  my  mother,  and  said  he  would  whip 
me."  This  is  substantially  all  of  the  testimony  tending  to 
show  guilt.  The  assault  is  positively  denied  by  the  accused. 
Prosecutrix  continued  to  live  with  her  parents.  She  Avas 
married  in  November,  1896.  After  her  marriage,  herself 
and  husband  continued  to  live  with  her  parents  until  early 
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in  January,  1897.  At  that  time  they  had  some  family  un- 
pleasantness, and  she  made  threats  that  she  would  "  send 
her  father  over  the  road."  Soon  after,  they  moved  to  an- 
other house,  and  the  complaint  in  this  action  was  made. 
She  first  told  of  this  incident  over  three  years  and  four 
months  after  it  is  said  to  have  happened,  and  after  she  was 
married.  At  the  time  Mr.  Nesbit  came  to  the  door,  and 
while  she  claimed  to  be  in  the  most  imminent  danger,  she 
made  no  outcry  and  no  appeal  for  protection.  If  her  state- 
ment is  true,  the  situation  was  then  most  critical  and  atro- 
cious. She  does  not  claim  to  have  been  so  overcome  with 
fright  or  overawed  by  threats  that  she  was  prevented  from 
realizing  the  enormity  of  the  attempt  made  upon  her.  She 
remained  silent,  and  for  more  than  three  years  kept  silent, 
and  it  is  only  when  -her  father  orders  her  and  her  husband 
to  seek  a  new  stopping  place  that  her  tongue  is  loosened. 
She  offers  no  excuse  for  her  silence, —  not  even  the  plausible 
one  of  desiring  to  shield  her  father.  Under  these  circum- 
stances, we  do  not  think  this  conviction  should  stand. 

There  is  no  rule  of  law  in  this  state  which  forbids  a  jury 
to  convict  of  a  crime  of  this  kind  on  the  uncorroborated  evi- 
dence of  the  prosecutrix,  provided  they  are  satisfied  of  the 
truth  of  her  testimony  beyond  a  reasonable  doubt.  But  the 
courts  all  recognize  the  danger  of  convicting  on  her  uncor- 
roborated statements.  As  has  been  said,  the  "  accusation  is 
one  easily  made,  hard  to  be  proved,  and  still  harder  to  be 
disproved  by  one  ever  so  innocent."  Courts  are  therefore 
reluctant  to  sustain  such  convictions,  unless  the  testimony 
and  surrounding  circumstances  are  quite  clear  and  decisive 
of  guilt.  State  v.  ConneUyy  57  Minn.  482.  The  fact  that 
there  was  no  evidence  of  injury  to  her  person,  no  outcry 
when  help  was  at  hand,  no  complaint  until  long  afterwards, 
taken  in  connection  with  her  threats  against  her  father,  her 
ill  feeling  against  him  as  manifested  on  the  trial,  and  the 
evident  desire  of  the  whole  family  to  get  rid  of  him,  throw 
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doubt  and  suspicion  upon  her  story,  and  render  it  highly 
improbable.  An  accusation  so  stale  and  so  entirely  without 
corroboration  demands  the  closest  scrutiny.  So  considered, 
we  are  quite  well  satisfiojd  that  the  crime  charged  has  not 
been  established  by  that  degree  of  proof  required  by  law. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
rersed,  and  the  cause  is  remanded  for  a  new  triaL  The 
warden  of  the  state  prison  will  surrender  the  accused,  Caihin 
Wilcoxj  to  the  custody  of  the  sheriflf  of  Pepin  county,  who 
will  keep  him  in  his  custody  until  discharged  therefrom 
according  to  law. 


Feamb  and  others,  Eespondents,  vs.  Thoemann,  Appellant 

January  IS  ^  April  £6, 1899. 

Domicile:  Change:  Evidence:  Probate  of  wiU:  Jurisdiction:  Conflict  of 
laws:  Effect  of  judgment  in  another  state:  Legitimacy  of  diildren: 
Marriage  and  divorce:  Statutes:  Extra4eTritorial  effect 

L  In  a  proceeding  to  probate  a  will  the  evidence  (stated  in  the  opinion) 
is  held  to  sustain  a  finding  that  the  testator,  formerly  a  resident  of 
Louisiana^  was  at  the  time  of  his  death  a  resident  of  and  domiciled 
in  this  state. 

2w  In  order  to  effect  a  change  of  domicile  from  one  state  to  another  it 
is  only  essential  that  there  should  be  a  removal  accompanied  by  an 
intention  to  make  the  new  abode  a  permanent  residence  or  home; 
and  the  fact  that  there  was  an  intention  to  return  to  the  former 
domicile  at  some  future  indefinite  time  would  not  prevent  the 
change  from  taking  effect 

a.  An  order  or  judgment  of  a  Louisiana  court  appointing  an  adminis- 
trator of  the  estate  or  succession  of  a  deceased  person,  though  based 
on  a  petition  alleging  that  the  deceased  died  while  a  resident  of  that 
state  and  that  he  left  property  within  the  jurisdiction  of  the  courts 
is  not  conclusive  as  to  the  domicile  of  the  deceased  and  does  not, 
under  sea  1,  art  IV,  Const  of  U.  a  (requiring  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  proceedings  of  every  other 
state),  preclude  a  Wisconsin  court  from  taking  jurisdiction  of  a  pro- 
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oeeding  to  probate  a  will  of  the  deceased  and  administering  so  much 
of  his  estate  as  was  actually  located  in  Wisconsin. 

4  So  far  as  the  judgment  of  the  Wisconsin  court,  in  such  a  case,  at- 
tempted to  legitimatize  adult  children  of  the  testator  residing  in 
another  state,  it  was  extrarjudicial  and  inoperative 

5.  In  a  proceeding  to  probate  the  will  of  a  testator  who^  at  the  time  of 
his  death,  was  a  resident  of  and  domiciled  in  Wisconsin,  it  is  im- 
material whether  his  children  to  whom  the  estate  is  left  are  legiti- 
mate or  illegitimate. 

Q.  The  statutes  of  another  state,  prohibiting  a  person  who  has  been  di- 
vorced for  adultery  from  remarrying,  liave  no  extra-territorial  force, 
and  cannot  prevent  him  from  lawfully  remarrying  in  this  state. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  \}j' Carney^  Clasen  & 
Walsh,  attorneys,  and  K  Howard  McCaZeb,  of  counsel,  and 
oral  argument  by  F.  Clasen  and  Mr,  Mc  Caleb,  They  con- 
tended, inter  alia,  that  the  lower  court  failed  to  give  "  full 
faith  and  credit "  to  the  judgment  and  judicial  proceedings 
of  the  Louisiana  court,  in  violation  of  sec.  1,  art.  IV,  Const, 
of  U.  S.  That  judgment  was  a  decree  m  rem  rendered  by 
a  probate  court,  and  as  such  is  binding  upon  ttie  world. 
Bigelow,  Estoppel  (1st  ed.),  159;  QrignorCs  Lessee  v,  Astor,  2 
IIow.  338;  Black,  Judgments,  §  868;  Freeman,  Judgments, 
§§  3195, 608 ;  Broderick's  WiU,  21  Wall.  509 ;  Holmes  v.  0,  &  C. 
B.  Co,  9  Fed.  Kep.  229;  Florentine  v.  Barten,  2  Wall.  216. 
Seniority  in  date  of  the  Louisiana  judgment  entitles  it  to  pri- 
ority over  the  Wisconsin  judgment.  This  rule  has  been  uni- 
versally adhered  to  in  construing  the  "full  faith  and  credit " 
clause  of  the  constitution.  Memphis  <&  C.  B.  Co,  v,  Grayson , 
88  Ala.  572;  Bank  of  C.  S.  v.  Merchants'  Bamk,  7  Gill,  415; 
Paine  v.  Schenectady  Ins.  Co.  11 E.  1. 411.  In  appointing  A  n- 
toinette  ThomUmn  administratrix  of  the  succession  of  Joseph 
Fabacher,  deceased,  the  Louisiana  court  necessarily  had  to  de- 
termine :  (1)  That  the  city  of  New  Orleans,  parish  of  Orleans, 
was  the  proper  place  to  open  the  succession  of  Joseph  Fa- 
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bacher,  because  "  in  the  parish  where  the  deceased  resided, 
if  he  had  a  fixed  domicile  or  residence  in  the  state."  Kev. 
Civ.  Code  of  La.  art.  935.  (2)  That  Antoinette  Tf^ormann 
was  a  beneficiary,  heir,  and  next  of  kin,  entitled  as  such  to 
be  appointed  administratrix.  Kev.  Civ.  Code  of  La.  art. 
1042;  CaxijoTlev,  Ferrie,  13'Wall.  465.  (3)  That  the  deceased 
died  intestate.  Eev.  Civ.  Code  of  La.  art.  886;  Franklin  v. 
FranUin^  91  Tenn.  119.  The  succession  of  Joseph  Fabacher 
in  the  parish  of  Orleans  was  opened  as  an  original  and  not 
as  an  ancillary  one.  The  administratrix  was  appointed  after 
due  advertisements  and  delays,  under  a  petition,  verified  by 
aflBdavit,  alleging  that  "deceased  was  domiciled  in  New 
Orleans  at  the  time  of  his  death."  All  the  legatees  under 
the  alleged  Wisconsin  will  resided  in  Louisiaua  at  the  time, 
and  the  decree  appointing  contestant  the  administratrix  of 
his  succession  determined  that  he  was  domiciled  ih  New  Or- 
leans at  the  time  of  his  death,  and  as  such  is  n.  final  decree^ 
possessing  all  the  elements  of  the  thing  adjudged,  and  is  res 
adjudieata  as  to  the  question  of  domicile.  Holmes  v,  0.  d& 
0.  R,  Go,  5  Fed.  Kep.  623;  Black,  Judgments,  §  639.  Under 
sec.  905,  K.  S.  of  U.  S.,  said  judgment  must  have  the  same 
effect  given  it  in  the  courts  of  Wisconsin  as  it  has  in  the 
courts  of  Louisiana.  In  the  courts  of  Louisiana  such  a  de- 
cree is  conclusive  as  to  the  domicile  of  the  deceased,  and 
cannot  be  questioned  except  by  action  of  nullity  or  appeal. 
Duson  V,  Dupr^j  32  La.  Ann.  896;  Orevemherg  v,  Bradford^ 
44  La.  Ann.  418;  Simmons  v.  Saul,  138  U.  S.  439;  Garrett  v. 
Boeing^  68  Fed.  Eep.  51,  61. 

To  effect  a  change  of  domicile,  a  new  residence  must  be 
acquired  so  permanently  as  to  exclude  an  existing  intention 
to  return  to  the  old  one  or  to  make  a  domicile  elsewhere 
than  at  the  new  place  of  residence.  Ilartford  v.  Ghampion^ 
58  Conn.  268;  In  re  Zerego^s  Will,  20  N.  Y.  Supp.  417; 
Barldey  v.  Succession  of  Steers,  47  La.  Ann.  951.  See,  also, 
Jacobs,  Domicil,  §  151 ;  De  Bonneval  v.  De  Bonneval^   1 
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Curteis'  Eccl.  856;  SomerviUe  v.  Lord  SomermUe^  5  Yes.  750 
Hodgson  v.  De  Beauchesne^  12  Moore  P.  C.  285 ;  White  v, 
Brown,  1  Wall.  Jr.  217;  Butcher  v.  Butcher,  39  Wis.  658 
Hall  V.  HaR,  25  Wis.  608.  Payment  of  personal  taxes  with 
out  resistance  or  protest  is  good  evidence  of  domicile 
Mitchea  V,  U.  8.  21  Wall.  350;  Weld  v.  Boston,  126  Mass, 
166;  Carey^a  Appeal,  75  Pa.  St.  201.  The  purchase  and 
maintenance  of  a  burial  place  by  a  person  for  himself  and 
family,  and  his  desire  of  being  buried  there,  has  always 
been  considered  strong  evidence  of  domicile.  Succession  of 
FramMvn,  7  La.  Ann.  395 ;  HaHdams  v,  Eckford,  L.  R.  8  Eq. 
631 ;  Heath  v.  Samson,  14  Beav.  441 ;  Brunei  v,  Brunei,  L.  R. 
12  Eq.  298;  In  re  Gapde^ieUe,  33  L.  J.  Exch.  306.  The  mode 
in  which  a  person  describes  himself  in  legal  documents  is 
proof  of  intent;  and  the  entries  of  a  party's  name  and  ad- 
dress in  an  hotel  register  are  considered  good  evidence  as 
tending  to  show  his  domicile.  Smith  v.  Groom,  7  Fla.  81 ; 
Thomdike  v.  Boston,  1  Met.  242;  Gabot  v.  Boston,  12  Gush. 
52;  Gole  v.  Gheshi/re,  1  Gray,  441.  The  residence  of  chil- 
dren and  that  of  relatives  is  an  important  factor  in  deter- 
mining the  question  of  a  person's  domicile.  Stevenson  v. 
Masson,  L.  R.  17  Eq.  78;  Haldane  v.  Eckford,  L.  R.  8  Eq. 
631 ;  Hodgson  v.  Be  Beauchesne,  12  Moore  P.  C.  285 ;  Hur- 
ley V.  Hwrley,  67  Law  T.  N.  S.  384.  The  question  in  this 
case  is  not  one  of  political  or  municipal  domicile,  but  of  the 
domicile  of  succession.  There  is  a  vast  and  material  differ- 
ence between  the  two.  Facts  and  circumstances  which 
might  be  held  sufficient  to  establish  a  domicile  in  the  for- 
mer might  fail  altogether  in  establishing  a  testamentary  or 
principal  domicile.  Phillim.  Domicile,  17;  Smith  v.  Groom, 
7  Fla.  81 ;  Stephenson  v.  Langston,  1  Hagg.  Con.  379.  The 
act  of  voting  is  not  conclusive  on  the  question  of  domicile. 
When  questions  as  to  taxation  arise,  the  exercise  of  suffrage 
may  operate  as  an  estoppel,  but  the  vote  may  have  been 
without  right,  or  it  may  have  been  given  through  mistake 
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on  the  part  of  the  voter  as  to  his  legal  rights.  Ellsworth  v. 
Gouldsboro\  55  Me.  94;  Lincoln  v.  Hapgood^  11  Mass.  350; 
Easterly  v.  Goodwin^  35  Conn.  279 ;  Ilayes  v.  Hayes^  74  DL 
312;  MandeviUe  v.  Huston^  16  La.  Ann.  281;  Folger  v. 
Slaughter y  19  La.  Ann.  323 ;  Villere  v.  Butman^  23  La.  Ann. 
515;  Cla/rke  v.  Territory.  1  Wash.  Ter.  N.  S.  68.  See,  also, 
Hewes  v.  Boaster ^  48  La.  Ann.  1303 ;  White  v.  Brown,  1  Wall. 
Jr.  217;  Jacobs,  Domicil,  §  435,  note  5;  Gardner  v.  Board 
of  Education^  5  Dak.  259 ;  East  Livermore  v,  Fa/rmington^  74 
Me.  154.  The  mere  fact  of  the  transfer  of  the  bodily  pres- 
ence from  one  place  to  another  will  not  work  a  change  of 
domicile;  and  while  mere  intention  is  sufficient  to  retain  an 
original  domicile,  it  is  not  sufficient  to  establish  a  new  one, 
no  matter  how  strong  or  how  solemnly  expressed.  White  v. 
Brown,  1  Walk  Jr.  217;  Mitchell  v.  V,  S.  21  WaU.  350; 
Hayes  v,  Hayes,  74  111.  312;  High,  Appellant,  2  Doug.  (Mich.), 
515;  Jennison  v.  Hapgood,  10  Pick.  77;  Bell  v.  Kennedy, 
L.  R.  1  S.  &  D.  App.  307;  Collier  v.  Bivas,  2  Curteis'  Eccl. 
855;  Brown  v.  Smith,  15  Beav.  444;  Forhes  v.  Forbes,  Kay, 
341;  Waller  v.  Zee,  8  La.  213;  Jf^elson  v,  Botts,  16  La.  596. 

For  the  proponent  there  was  a  brief  by  Ryo/n  cfe  Merton 
and  Chas.  F,  Buck,  and  oral  argument  by  T.  E.  Ryan  and 
Mr,  Bueh, 

D,  S.  Ttdlar,  guardian  ad  litem  for  certain  minors. 

CassodIy,  0.  J.  Joseph  Fabacher  died  March  3, 1897,  at 
Touro  Infirmary,  in  New  Orleans,  leaving  a  paper  writing, 
purporting  to  be  his  last  will  and  testament,  bearing  date 
October  29,  1896,  and  executed  at  Waukesha,  Wisconsin, 
and  which  writing  (omitting  the  formal  parts)  is  to  the  effect 
(1)  that  the  testator  directed  all  his  just  debts,  funeral  ex- 
penses, and  expenses  of  administration  to  be  paid  out  of  his 
personal  estate;  (2)  that  he  donated  and  bequeathed  to  his 
beloved  wife,  Magdalena,  the  income  of  $20,000  of  four  per 
cent.  New  Orleans  city  bonds,  to  be  paid  by  his  executor 
Vol.  102-42 
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or  trustee  of  his  last  ^11  and  testament,  as  collected  by  him, 
upon  the  express  condition  that  she  should  continue  to  live  and 
cohabit  with  him  as  his  wife  and  care  for  him  in  health  and 
sickness  until  his  death,  otherwise  that  she  should  take  noth- 
ing thereunder;  (3)  that  he  thereby  willed  and  bequeathed 
unto  his  brother  Johannes,  of  Havre,  France,  an  annuity  of 
$200  to  be  paid  to  him  each  year  so  long  as  he  should  live,  and 
at  his  death  the  further  sum  of  $100  to  provide  for  his  funeral 
expenses;  (4)  that  all  the  rest,  residue,  and  remainder  of  his 
property,  both  real  and  personal,  wheresoever  situated,  he 
thereby  gave,  devised,  and  bequeathed  to  his  ten  children, 
to  wit,  Joseph  H.,  Albert,  Anthony,  Louis,  Peter,  John  J., 
Barbara,  Alois,  Magdalena^  and  Jacob  J..,  share  and  share 
alike,  to  each  one  tenth  part  thereof,  to  have  and  to  hold  as 
their  own  forever;  (5)  that  upon  the  death  of  his  said  wife, 
Magdalena,  or  upon  the  violation  of  the  provision  for  her 
contained  therein  by  reason  of  nonperformance  on  her  part 
of  the  condition  thereof,  he  thereby  willed,  devised,  and  be- 
queathed said  $20,000  of  four  per  cent.  New  Orleans  city 
bonds  to  his  said  ten  children,  share  and  share  alike,  to  each 
one  tenth  part  thereof;  (6)  that  he  thereby  nominated  and  ap- 
pointed Andrew  J.  Frame^  of  Waukesha,  Wisconsin,  as  sole 
executor  and  trustee  of  his  said  last  will  and  testament. 

Upon  the  death  of  Joseph  Fabaoher  such  last  will  and 
testament  was  presented  by  such  executor  to  the  county 
court  of  Waukesha  county,  for  probate,  March  ^7,  1897, 
and  that  court  on  the  same  day  fixed  the  time  for  the  hear- 
ing thereof  May  4, 1897,  and  thereupon  caused  notice  thereof 
to  be  given.  Upon  the  hearing  thereof  May  4,  1S97,  this 
contestant  and  the  appellant  herein,  AntoineUe  Thormann, 
appeared  by  her  attorney,  and  represented  that  she  was  a 
daughter  and  sole  heir  at  law  of  said  deceased,  and  objected 
to  the  probate  of  said  instrument  upon  the  grounds  (1)  that 
the  deceased  was  formerly  married  to  one  Maria  Anna  Frey, 
May  13,  1850,  at  New  Orleans;  that  the  issues  of  said  mar- 
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riage  were  two  children,  viz.,  Antoinette^  the  contestant  herein, 
and  Andreas,  who  died,  about  1887,  unmarried  and  without 
issue;  that  said  deceased  and  his  said  wife  Maria  Anna  lived 
and  cohabited  together  as  husband  and  wife  from  the  date 
of  their  marriage  up  to  1864,  at  which  time  he,  the  deceased, 
deserted  and  abandoned  his  said  wife,  Maria  Anna,  and 
went  to  live  in  concubinage  with  Magdalena  Frey,  a  sister 
of  his  said  wife,  and  continued  so  to  live  until  about  Janu- 
ary, 1874;  that  January  12, 1874,  his  said  wife,  Maria  Anna, 
instituted  an  action  for  divorce  on  the  ground  of  adultery, 
and  that  a  decree  to  that  effect  was  granted  therein  to  Maria 
Anna  January  27, 1874,  by  the  Fifth  district  court  of  the 
parish  of  Orleans;  that  thereafter  said  deceased  in  form 
married  Magdalena  Frey  at  New  Orleans;  that  the  deceased 
had  eleven  children  by  Magdalena  Frey,  all  of  whom  were 
illegitimate,  and  ten  of  whom  are  named  in  the  will,  three 
of  whom  were  bom  after  such  supposed  marriage,  and  eight 
of  whom,  including  Lawrence,  not  named  in  will,  were  born 
before  such  supposed  marriage;  that  at  the  time  of  the  death* 
of  Joseph  Fabacher,  deceased,  he  was  domiciled  in  New  Or- 
leans, Louisiana,  and  an  inhabitant  and  resident  thereof; 
that  the  county  court  of  Waukesha  county  had  no  jurisdic- 
tion of  such  probate,  nor  in  the  settlement  or  distribution  of 
the  estate  of  the  deceased ;  (2)  that  any  attempt  oh  the  part 
of  Joseph  Fabacher,  deceased,  to  acquire  or  create  a  ficti- 
tious domicile,  inhabitancy,  or  residence  in  Waukesha,  Wis- 
consin, was  made  with  a  fraudulent  purpose  and  intent  of 
depriving  the  contestant,  Antoinette  Tkormanxn^  of  her  legiti- 
mate and  hereditary  rights,  as  the  sole  heir  at  law  of  the 
deceased  under  the  statutes  of  descent  of  Louisiana;  (3)  that 
the  execution  of  such  will  was  procured  by  undue  influence 
exercised  over  the  deceased,  and  particularly  by  Magdalena 
Frey,  the  alleged  widow  of  the  deceased;  (4)  that  the  will 
was  not  duly  executed  by  Joseph  Fabacher  in  the  manner 
and  form  required  by  law. 
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On  August  17, 1897,  such  paper  writing  was  admitted  to 
probate  by  the  county  court  of  Waukesha  county.  There- 
upon the  contestant  appealed  from  such  judgment  of  the 
county  court  so  admitting  the  will  to  probate  to  the  circuit 
court  for  Waukesha  county. 

Subsequently  the  cause  was  tried  by  the  circuit  court  for 
Waukesha  county  and  a  jury,  and  at  the  close  of  the  trial 
the  jury  returned  their  verdict  upon  the  questions  submitted 
to  them,  and  to  the  effect  (1)  that  the  paper  writing  pre- 
sented for  proof,  allowance,  and  probate  as  the  last  will  and 
testament  of  Joseph  Fabacher,  deceased,  was  executed  in 
conformity  with  the  provisions  of  the  statutes  of  Wisconsin 
relating  to  wills;  (2)  that  the  alleged  last  will  and  testa- 
ment of  Joseph  Fabacher,  deceased,  was  his  own  voluntary 
act  and  deed;  (3)  that  the  domicile  of  Joseph  Fabacher  at 
the  time  of  his  death,  March  3, 1897,  was  at  the  city  of 
Waukesha,  county  of  Waukesha,  and  state  of  Wisconsin. 

Thereupon  the  circuit  court  found,  as  matters  of  fact,  in 
effect,  (1)  that  the  deceased  duly  made  and  executed,  as  and 
for  his  last  will  and  testament,  the  proposed  will  offered  for 
probate,  and  did  duly  make,  execute,  and  acknowledge  the 
same  to  be  his  last  will  and  testament  October  29,  1896,  at 
Waukesha,  in  Wisconsin;  (2)  that  the  deceased  so  executed 
such  will  of  his  own  free  will  and  accord,  without  any  in- 
fluence being  brought  to  bear  upon  him  whatever,  and  that 
he  was  not  under  undue  influence  at  the  time  of  the  making 
and  subscribing  of  such  will,  and  that  in  the  execution 
thereof  he  had  duly  complied  with  all  the  requirements  of 
the  statutes  of  Wisconsin;  (3)  that  at  the  time  of  the  mak- 
ing of  such  will,  and  at  the  time  of  the  death  of  the  de- 
ceased, said  Joseph  Fabacher  was  a  resident  and  inhabitant 
and  his  domicile  was  at  the  city  of  Waukesha,  in  Wisconsin; 
that  June  20, 1895,  said  testator,  in  his  lifetime,  duly  ac- 
quired a  domicile  and  residence  in,  and  then  and  there  be- 
came an  inhabitant  of,  Waukesha,  in  Waukesha  county, 
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Wisconsin;  that  such  residence  and  domicile  continued  un- 
interruptedly from  June  20, 1895,  down  to  and  including 
March  3,  1897,  the  date  of  his  death;  (4)  that  at  and  prior 
to  the  making  and  execution  of  said  last  will  and  testament 
the  deceased  was  of  sound  mind  and  memory,  and  compe- 
tent to  make  a  will;  (5)  that  September  30, 1895,  said  tes- 
tator, Joseph  Fabacher,  in  his  lifetime,  and  while  so  dom- 
iciled at  Waukesha,  was  duly  and  legally  married  at  the 
city  of  Milwaukee,  in  Wisconsin,  to  said  Magdalena  Frey, 
who  survives  him  as  his  widow;  that  the  issueof  said  Joseph 
Fabacher  and  Magdalena  Frey  were  eleven  children,  to  wit, 
Joseph  H.,  Albert,  Lawrence,  Anthony,  Louis,  Peter,  John  J., 
Barbara,  Alois,  Magdalena^  and  Jdcdby  all  of  whom  were 
bom  prior  to  said  marriage  of  September  30, 1895,  and  all 
of  whom  were  by  their  said  father,  Joseph  Fabacher,  in  his 
lifetime,  and  subsequently  to  the  said  marriage,  duly  and 
severally  recognized  by  him  as  his  children  and  offspring, 
and  that  all  of  said  children  were  at  the  time  of  his  death, 
and  now  are,  heirs  at  law  of  said  Joseph  Fabacher,  de- 
ceased; (6)  that  the  contestant  herein  Antoinette  Thormann^ 
is  a  child  and  heir  at  law  of  said  Joseph  Fabacher,  deceased, 
by  such  former  marriage  with  Maria  Anna ;  (7)  that  in  said 
will  the  testator  did  not  mention  his  son  Lawrence  as  a 
beneficiary  or  legatee,  nor  did  he  mention  his  daughter 
Antoinette  ThoTTnann^  but  that  such  omission  was  not  by 
mistake  or  inadvertence  on  the  part  of  the  testator. 

And  as  conclusions  of  law  the  circuit  court  found  (1)  that 
the  domicile  of  the  testator,  Joseph  Fabacher,  at  the  time  of 
his  death,  March  3,  1897,  was  at  the  city  of  Waukesha,  in 
Wisconsin;  (2)  that  said  testator  left  him  surviving  his 
widow,  Magdalena  Fabacher,  and  the  twelve  children  men- 
tioned, as  his  next  of  kin  and  heirs  at  law,  all  of  whom  were 
of  full  age,  except  Magdalena  and  Jacoh^  and  that  all  of  said 
children  were  the  legitimate  and  duly  legitimatized  children 
of  said  Joseph  Fabacher,  deceased,  under  and  by  virtue  of 
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the  laws  of  Wisconsin;  (3)  that  the  will  of  Joseph  Fabacher, 
deceased,  was  entitled  to  probate  in  the  county  of  Waukesha 
and  state  of  Wisconsin  as  the  last  will  and  testament  of  said 
deceased,  and  the  same  was  thereby  admitted  to  probate  as 
the  last  will  and  testament  of  said  deceased ;  (4)  that  judg- 
ment should  be  entered  admitting  to  probate  the  will  of  said 
deceased,  and  affirming  the  judgment  of  the  county  court 
admitting  the  same  to  probate,  and  that  the  records  and 
proceedings  therein  should  be  transmitted  to  the  county 
court  of  Waukesha  county  for  further  proceedings  accord- 
ing to  law;  that  the  proponent's  costs  and  attorney's  fees 
and  the  fees  of  the  guardian  ad  litem  in  the  circuit  court 
should  be  paid  out  of  the  estate  of  the  deceased;  and  judg- 
ment was  thereupon  ordered  to  be  entered  in  accordance  * 
with  such  findings. 

From  the  judgment  so  entered  the  contestant  appeals. 

Upon  the  argument  in  this  court  the  counsel  for  the  con- 
testant frankly  conceded  that  the  question  whether  the  will 
was  executed  in  the  manner  and  form  required  by  the  stat- 
utes of  this  state,  and  the  question  whether  such  execution 
had  been  procured  by  undue  influence,  had,  as  a  result  of  the 
trial,  both  been  eliminated  from  the  case.  It  is  klso  con- 
ceded that  this  leaves  but  three  grounds  upon  which  counsel 
seek  to  reverse  the  judgment  on  this  appeal.  One  is  that 
the  preponderance  of  the  evidence  shows  that  the  testator 
was  an  inhabitant  of,  and  domiciled  in.  New  Orleans  at  the 
time  of  his  death. 

1.  This  contention  is  based  upon  the  concession  that  up  to 
about  June  20, 1895,  he  was  domiciled  in  New  Orleans;  and 
hence  that  the  burden  was  on  the  proponent  to  prove  that 
he  had  completely  abandoned  his  residence  and  domicile  in 
New  Orleans,  without  any  intention  of  returning,  and  had 
settled  permanently  in  Waukesha.  As  evidence  in  support 
of  such  contention,  counsel  refer  to  the  fact  that  he  was  as- 
sessed in  New  Orleans  on  household  goods  and  furniture 
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exceeding  $500  in  value  in  each  of  the  years  1895  and  1896, 
and  that  the  same  were  paid ;  that  he  was  not  assessed  in 
"Waukesha  until  June  26,  1896;  that  he  had  purchased 
$50,000  of  New  Orleans  city  bonds,  presumably  in  1894  or 
1895,  which  were  kept  at  the  Waukesha  National  Bank ;  that 
he  had  kept  an  account  at  the  New  Orleans  National  Bank, 
in  which  he  had  deposited  from  May  6, 1896,  to  January  7, 
1897,  in  the  aggregate,  $15,536.34,  against  which  he  had  at 
various  times  drawn  checks  to  nearly  the  same  amount;  that 
May  12, 1896,  he  deposited  in  the  Waukesha  bank  $1,150, 
and  that  he  then  had  on  deposit  in  that  bank  a  balance  of 
$868.17,  making  in  all  $2,018.17,  against  which  checks  had 
been  drawn,  so  that  January  7, 1897,  he  only  had  a  balance 
to  his  credit  in  that  bank  of  $81.56 ;  that  in  the  summer  and 
autumn  of  1896  he  manifested  solicitude  for  the  care  of  a 
family  tomb  he  had  erected  seven  years  before  in  New  Or- 
leans, and  made  arrangements  to  have  it  repaired  and  fixed 
up,  and  expressed  a  desire  to  be  buried  there;  that  a  short 
time  prior  to  June  20, 1895,  he  had  executed  conveyances 
describing  himself  as  of  New  Orleans;  that  in  December, 
1895,  and  May,  1896,  he  registered  at  an  hotel  in  Chicago  as 
of  New  Orleans;  that  his  children  remained  in  New  Or- 
leans, and  were  members  of  the  church  there;  that  when 
summoned  as  a  juryman  in  New  Orleans  on  January  6, 1897, 
he  excused  himself  on  the  ground  that  he  was  seventy-two 
years  of  age;  and  that  during  1895  and  1896  he  made  many 
conflicting  oral  declarations  concerning  his  home  and  his 
intentions  in  reference  to  the  same. 

On  the  other  hand,  there  is  evidence  tending  to  prove 
that  for  several  years  prior  to  1895  the  testator,  with  his 
family  and  minor  children,  had  been  in  the  habit  of  spend- 
ing his  summers  in  Waukesha,  and  the  balance  of  his  time 
at  New  Orleans;  that  in  the  fall  of  1893  he  purchased  a  fine 
lot  in  Waukesha,  and  commenced  the  erection  of  a  dwelling 
house  thereon,  which  was  completed  in  the  spring  of  1894, 
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and  which  was  furnished  and  occupied  by  him  and  his  fam- 
ily thereafter  until  his  death;  that  prior  to  1895  he  was  the 
owner  of  a  substantial  homestead  in  New  Orleans,  together 
with  other  real  estate;  that  in  the  fall  of  1894  and  spring 
of  1895,  with  the  exception  of  his  tomb  or  cemetery  lot,  he 
sold  all  of  his  property  in  that  city,  including  his  homestead ; 
that,  when  asked  by  his  neighbors  and  friends  and  business 
associates  at  New  Orleans  why  he  was  disposing  of  his  prop- 
erty, he  told  them  substantially  the  same  thing,  that  he  was 
Hot  going  to  live  any  longer  in  New  Orleans,  that  he  was 
going  to  Waukesha  to  make  his  home,  and  that  was  why 
he  was  disposing  of  his  property;  that  such  statements  were 
not  volunteered,  but  were  simply  made  in  response  to  in- 
quiries by  friends  and  business  associates;  that  when  he  came 
to  Waukesha  he  told  all  whom  he  had  occasion  to  speak  to 
upon  that  subject  in  connection  with  any  act  performed 
there  that  Waukesha  was  his  home,  that  he  had  sold  his 
home  in  New  Orleans,  and  no  longer  claimed  or  had  any 
home  there;  that  in  the  spring  of  1895  he  came  with  his 
family,  including  his  two  minor  children,  to  Waukesha,  and 
brought  with  him  his  horses  and  carriage,  and  also  his  bonds, 
mortgages,  and  evidences  of  debt,  and  deposited  the  same 
in  a  safety-deposit  vault,  in  which  he  rented  a  box,  in  the 
Waukesha  National  Bank,  and  that  they  remained  in  that 
bank  up  to  the  time  of  his  death ;  that  he  procured  a  pew 
for  himself  and  family  in  St.  Joseph's  Catholic  Church,  in 
Waukesha,  and  surrendered  the  seat  in  the  church  which 
they  were  formerly  accustomed  to  occupy  in  New  Orleans; 
that  he  claimed  that  the  climate  and  waters  of  Waukesha 
were  better  for  his  health  than  in  Louisiana;  that  he  pro- 
vided himself  with  a  fur  coat,  fur  cap,  arctic  shoes,  and 
clothing  which  would  make  him  comfortable  in  the  Wiscon- 
sin climate  in  winter;  that  as  his  marriage  to  Magdalena 
Frey  on  July  24,  1874,  in  Louisiana,  was  void  under  the 
laws  of  that  state,  he  was  remarried  to  her  in  Milwaukee 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  665 

I.  Frame  and  others  vs.  Thormann. 

September  30, 1895, —  a  little  over  three  months  after  he  so 
became  a  resident  of  Waukesha,  and  described  himself  in 
the  certificate  of  marriage  as  a  resident  of  Waukesha;  that 
in  the  fall  of  1896  he  appeared  before  the  board  of  registra- 
tion in  Waukesha,  and  caused  himself  to  be  registered  as  a 
voter  in  the  Second  ward  of  the  city  of  Waukesha,  in  which 
he  resided  and  voted  at  the  general  election  in  November, 
1896,  after  being  questioned  by  the  board  of  registration 
and  the  inspectors  of  the  election;  that  October  29, 1896, 
he  executed  the  will  in  question,  describing  himself  therein 
as  of  Waukesha,  Wisconsin,  and  therein  nominated  and  ap- 
pointed the  plaintiff  herein,  Andrew  J,  Fra/me^  who  was  at 
the  time  president  of  the  bank  in  which  such  bonds,  mort- 
gages, and  evidences  of  debt  were  deposited,  as  sole  execu- 
tor and  trustee  of  such  will;  that  after  he  so  became  a  resi- 
dent of  Waukesha  he  was  in  New  Orleans  during  an  election 
for  mayor  of  that  city,  at  which  one  of  his  best  friends  was 
a  candidate,  and  when  requested  to  vote  he  absolutely  re- 
fused to  do  so,  on  the  ground  that  he  was  not  a  resident  of 
New  Orleans  and  had  no  right  to  vote  in  that  city;  that  hia 
children  who  were  of  age  were  all  in  business  in  New  Or- 
leans; that  his  son  Lawrence  was  a  man  of  considerable 
means,  and  constructed  a  house  on  Calhoun  street  in  that 
city,  and  furnished  the  same,  in  order  that  his  father  and 
mother  might  occupy  the  same  when  they  visited  their  chil- 
dren in  winter;  that  after  the  election  in  November,  1896, 
the  testator  was  induced  by  the  importunities  of  his  wife 
and  a  desire  to  visit  his  children  to  go  to  New  Orleans  and 
occupy  the  house  so  constructed  by  Lawrence  for  the  win- 
ter, but  with  the  intention  of  returning  to  Waukesha  in  the 
spring,  and  that  while  there  he  was  taken  sick,  and  died 
March  3,  1897. 

Upon  evidence  thus  briefly  outlined  the  jury  found  that 
at  the  time  of  the  testator's  death  his  domicile  was  at  Wau- 
kesha.   The  court  found  the  same  to  be  the  fact,  and  also 
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found  that  the  testator  acquired  a  domicile  and  residence  in, 
^nd  became  an  inhabitant  of,  Waukesha  on  June  20, 1895, 
and  that  such  residence  and  domicile  continued  uninterrupt- 
edly from  that  time  down  to  and  including  the  date  of  his 
death.  Such  findings  are  not  only  supported  by  evidence, 
but  by  the  great  preponderance  of  the  evidence.  The  tes- 
tator was  seventy-two  years  of  age.  There  is  no  claim  that 
he  was  laboring  under  any  disability  which  prevented  him 
from  changing  his  domicile  from  New  Orleans  to  "Waukesha. 
He  was  manifestly  a  man  of  decided  notions  of  his  own,  and 
with  sufficient  force  of  character  to  carry  his  purposes  into 
execution.  He,  in  common  with  all  other  citizens  in  this 
country,  had  a  legal  right  to  change  his  residence  from  one 
state  to  another  whenever  he  desired.  In  the  language  of 
the  Massachusetts  court:  "  A  man  has  a  right  to  change  his 
domicile  for  any  reasons  satisfactory  to  himself.  In  deter- 
mining whether  there  has  been  such  a  change  from  one  place 
to  another,  the  test  is  to  inquire  whether  he  has  in  fact  re- 
moved his  home  to  the  latter  place  with  the  intention  of  mak- 
ing it  his  residence  permanently  or  for  an  indefinite  time. 
If  he  has,  he  loses  his  old  domicile  and  acquires  a  new  one 
with  all  its  rights  and  incidents;  and  the  law  does  not  in- 
quire into  the  purposes  or  motives  which  induced  him  to 
make  such  change.  It  may  be  because  he  prefers  the  laws 
of  the  new  place  of  domicile,  or  because  he  can  diminish  his 
taxes  and  other  burdens,  or  because  he  desires  to  bring  a  suit 
in  a  court  which  would  not  otherwise  have  jurisdiction.  His 
status  as  an  inhabitant  depends  upon  the  fact  that  he  has 
made  a  change  of  his  home,  and  not  upon  the  motives  or  rea- 
sons which  influenced  him  to  do  so."  McConnelZ  v.  Kdle^, 
138  Mass.  373,  and  cases  there  cited;  Jacobs,  Domicil,  §  142. 
The  relationships  disclosed  by  the  record  and  insisted  upon 
by  the  contestant's  counsel  were  well  calculated  to  stimu- 
late in  the  testator  a  desire  to  change  his  residence  and  domi- 
<3ile  as  he  did.    In  doing  so,  he  was  merely  exercising  the 
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right  of  an  Araerican  citizen.  To  effect  the  change,  it  was 
only  essential  that  such  removal  should  be  accompanied  by 
an  intention  to  thereafter  make  Waukesha  his  permanent 
residence  or  home.  State  ex  rel.  Wood  Co,  v.  Dodge  Co.  56 
Wis.  79 ;  Kempster  v.  Milwaukee^  97  Wis.  343 ;  Hart  v.  Lind- 
sey,  17  N.  II.  235;  S.  C  43  Am.  Dec.  597;  Ringgold  v.  Bar- 
ley, 5  Md.  186;  8.  C  59  Am.  Dec.  107,  and  note;  Hairston 
V.  Eairston^  27  Miss.  704;  8.  C.  61  Am.  Deo.  530.  Even  if 
there  was  an  intention  to  return  at  some  future  indefinite 
time,  yet  that  would  not  have  prevented  the  change  from 
being  effectual.  Holmes  v,  Greene,  7  Gray,  299;  8leeper  v, 
Paige,  15  Gray,  349 ;  Kempater  v,  Milwaukee,  s^ijpra;  Jacobs, 
Domicil,  §§  159, 171.  Most  of  the  testator's  children  resided 
in  New  Orleans,  and  the  mere  fact  that  he  went  there  with 
his  family  for  the  winter,  or  that  he  kept  a  bank  account 
there,  or  that  he  had  expressed  a  desire  to  be  finally  buried 
in  the  tomb  which  had  several  years  before  been  constructed 
at  considerable  expense,  is  not  inconsistent  with  such  change 
of  domicile  from  New  Orleans  to  Waukesha. 

2.  Counsel  for  the  contestant  contends  that  the  Waukesha 
courts  w^re  barred  from  entertaining  such  jurisdiction  and 
entering  such  judgment  by  reason  of  a  former  final  judg- 
ment of  the  civil  district  court  for  the  parish  of  Orleans, 
Louisiana,  in  the  succession  of  Joseph  Fabacher,  rendered 
and  signed  April  22,  1897,  appointing  the  contestant  ad- 
ministratrix of  said  estate,  and  by  her  acceptance  and  qual- 
ification of  such  trust.  This  is  based  upon  duly  authenti- 
cated documentary  records  of  proceedings  in  that  court,  to 
the  effect  that  the  deceased  died  in  New  Orleans,  March  3, 
1897,  of  strangulation  of  umbilical  hernia;  that  March  29, 
1897,  two  days  after  the  petition  for  the  probate  of  the  will 
was  presented  to  the  county  court  of  Waukesha  county,  the 
contestant  made  and  verified  her  petition  to  the  judges  of 
such  civil  district  court  for  the  parish  of  Orleans,  represent- 
ing the  death  of  her  father,  that  at  the  time  of  his  death 


Digitized  by 


Google 


668  SUPREME  COUHT  OF  WISCONSIN.         [102 

Frame  and  others  vs.  Thormann. 

and  for  many  years  before  he  was  a  "  citizen  of  Louisiana, 
domiciled  and  residing  in  the  city  of  New  Orleans,"  that 
he  left  property  within  that  city  and  within  the  jurisdiction 
of  that  court,  that  she  was  the  "  sole  surviving  heir  and 
legitimate  child  of  said  deceased,"  and  praying  that  she  be 
appointed  such  administratrix,  that  an  inventory  of  the 
property  belonging  to  the  estate  be  made  and  the  value 
thereof  appraised  by  appraisers  to  be  appointed  for  that 
purpose,  that  jin  attorney  for  absent  heirs  be  appointed,  and 
that  the  proper  notices  be  given;  that  such  petition  was 
filed  and  notice  of  application  and  inventory  ordered,  and 
such  appraisers  and  such  attorney  were  appointed  March 
30, 1897;  that  such  inventory  was  taken  and  the  contestant 
petitioned  the  court  for  the  approval  of  the  same  April  5, 
1897;  that  such  inventory  stated  that  April  5, 1897,  such 
appraisers  visited  the  residence  of  said  deceased  at  No.  1716 
Calhoun  street;  that  they  "  then  and  there  requested  Mrs, 
Magdalena  Frey,  known  as  the  widow  of  Joseph  Fabacher, 
deceased,  to  point  out "  the  property  and  effects  of  the  de- 
ceased ,  that  she  then  and  there  informed  them  "  that  the 
deceased  was  not  the  owner  of  the  furniture,  movables,  or 
effects  contained  "  therein;  and  "that  the  same  were  owned 
entirely  and  exclusively  by  Mr.  Lawrence  Fabacher; "  that 
April  10, 1897,  they  proceeded  to  further  take  an  inventory, 
to  wit,  "  one  marble  tomb  in  lot  situated  in  St  Joseph's 
Cemetery  No.  2,  bearing  the  inscription,  *  Family  of  Joseph 
Fabacher,'  also  two  galvanized  iron  sofas  and  five  vases 
valued  by  said  appraisers  at  the  sum  of  $3,500,  and,  there 
being  nothing  further  to  be  included  in  this  inventory," 
they  then  closed  the  same;  that  April  22,  1897,  such  inven- 
tory was  by  such  court  duly  "  approved  and  homologated 
as  prayed  for  and  according  to  law ; "  that  on  the  same  day 
of  such  approval  that  court  made  an  order  reciting  that  due 
and  public  notice  having  been  given  of  such  application  ac- 
cording to  law,  and  no  opposition  having  been  filed  thereto, 
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and  the  time  for  opposing  the  same  having  elapsed,  the  court 
"  ordered  that  said  Antomette  TlwrrrKmn^  wife  of  Charles  W. 
Thormann,  be  appointed  administratrix  of  this  succession, 
and  that  letters,  as  such,  issue  to  her  on  her  complying  with 
the  requisites  of  the  law.  Judgment  rendered  and  signed 
April  22, 1897.  Fbed  D.  King,  Judge.  A  true  copy.  F.  E. 
Peterson,  Dy.  Clk.; "  that  thereupon,  and  on  April  30, 1897, 
that  same  court  appointed  the  contestant,  "Jlfr*.  Antovnette 
Thoi^mann  (born  Fabacher),"  as  "administratrix  of  the  said 
succession  of  Joseph  Fabacher,"  and  stated  therein  that  she 
had  fulfilled  all  the  requisites  of  the  law. 

The  courts  of  Wisconsin  are,  of  course,  bound  to  give  full 
faith  and  credit  to  the  public  acts,  records,  and  judicial  pro- 
ceedings in  Louisiana,  as  well  as  every  other  state  in  the 
Union.  Const,  of  U.  S.  art  IV,  sec.  1.  This  court  has  gone 
so  far  as  to  sanction  the  disallowance  of  a  claim  against  an 
estate  by  the  probate  court  of  another  state  on  the  ground 
that  such  claim  had  been  barred  by  the  statutes  of  lim- 
itation of  such  state.  Sanborn  v.  Perry,  86  Wis.  361.  To 
a  similar  effect:  Griggs  v.  Becker^  87  Wis.  313;  Parker  v. 
Stoughton  M,  Co.  91  Wis.  174, 181.  So  it  has  gone  so  far  as 
to  hold  that  where  a  resident  of  Wisconsin,  owning  lands  in 
other  states,  makes  a  will  disposing  of  all  his  property,  the 
validity  of  the  will,  so  far  as  such  lands  were  concerned, 
must  be  left  to  the  courts  of  the  states,  respectively,  where 
such  lands  were  situated.  Ford  v.  Ford,  70  Wis.  19;  S,  C. 
72  Wis.  621.  In  that  case  it  was  held,  as  the  settled  doctrine,, 
supported  by  numerous  adjudications,  that  the  validity  of 
every  disposition  of  real  estate  by  will  must  be  governed  by 
the  law  of  the  place  where  the  land  is  situated,  and  that  the 
validity  of  every  disposition  of  personal  property  by  will 
must  be  governed  by  the  law  of  the  -testator's  domicile  at 
the  time  of  his  death.  70  Wis.  44,  45.  It  was  also  held  in 
that  case  that  where  such  will  directed  the  personal  assets 
to  be  invested  in  lands  in  another  state  the  validity  of  such 
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investments  must  be  left  to  the  courts  of  such  other  state. 
Such  rules  were  followed  in  such  other  states.  Ford  v.  Ford^ 
80  Mich.  42;  Robertson  v.  PiekreU^  109  U.  S.  608. 

These  cases  are  cited  to  show  that  it  has  been  and  is  the 
settled  purpose  of  this  court  to  give  full  faith  and  credit  to 
the  public  acts,  records,  and  judicial  proceedings  of  other 
states.  But  to  entitle  a  judgment  in  a  court  of  another  state 
to  such  full  faith  and  credit  in  an  action  or  proceeding  in  rem^ 
like  the  case  at  bar,  it  must  appear  from  the  record  thereof 
that  the  court  rendering  the  same  had  jurisdiction  of  the 
subject  matter  of  the  action  or  proceeding.  Rose  v.  Uimely, 
4  Cranch,  241;  Christmds  v,  Russell^  5  Wall.  290;  Galpin  v, 
Page^  18  Wall.  350;  Thompson  v.  Whitman^  18  Wall.  459; 
Hart  V.  Sansom,  110  U.  S.  151;  Guaranty  T.  cfe  S.  D.  Co.  v. 
O.  a  S.  &  M,  R.  Co,  139  U.  S.  137.  Thus  it  is  held  in  one 
of  the  cases  cited  that:  "Records  and  judicial  proceedings 
of  each  state  affecting  property  or  estate  within  it  have  in 
every  other  state  the  force  and  effect  which  they  possess  in 
the  state  of  their  origin;  but,  as  to  similar  property  or  estate 
situated  in  another  state,  they  have  no  greater  or  other  force 
than  similar  records  or  proceedings  in  the  courts  of  that 
state."    Robertson  v.  PichreU^  109  U.  S.  608. 

The  record  of  the  Louisiana  court,  in  evidence,  merely 
shows  that  the  contestant  was,  after  appropriate  proceed- 
ings, appointed  administratrix  of  the  succession  of  the  de- 
ceased, and  that  the  inventory  of  the  estate  there  presented 
consisted  of  the  tomb,  etc.  There  was  no  attempt  in  that 
court  to  adjudicate  as  to  property  situated  in  Wisconsin,  nor 
as  to  the  domicile  of  the  deceased.  That  court,  it  may  be 
conceded,  had  jurisdiction  as  to  any  tangible  property  act- 
ually located  in  that  state.  In  the  Ducliess  of  Kvn^stonh 
Casey  cited  and  relied  upon  by  counsel  for  the  contestant,  it 
was,  in  effect,  determined  by  the  judges,  unanimously,  more 
than  120  years  ago  (1)  that  the  judgment  of  a  court  of  con- 
current jurisdiction,  directly  upon  the  point  involved,  was 
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conclusive  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court;  (2)  that  the  judgment 
of  a  court  of  exdicsive  jurisdiction  directly  upon  the  point 
involved  was,  in  like  manner,  conclusive  upon  the  same  mat- 
ter between  the  same  parties  coming  incidentally  in  question 
in  another  court  for  a  different  purpose.  Bex  v.  Dv^Jiess  oj 
Kingston^  20  How.  State  Tr.  538.  But  even  in  that  case  the 
judges  were  equally  unanimous  in  stating,  as  exceptions  to 
those  rules,  that  no  judgment  "  is  evidence  of  any  matter 
which  came  collaterally  in  question,  though  within  their 
jurisdiction;  nor  of  any  matter  incidentally  cognizable;  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment." These  exceptions  have  frequently  received  the  sanc- 
tion of  this  and  other  courts.  Lewises  Appeal^  67  Pa.  St.  165 ; 
Bennett  v.  Hohnesy  1  Dev.  &  B.  Law,  487;  CmijoUs  v.  FerriSj 
13  Wall.  469;  Brown  v.  Brown^  37  K  H.  537;  Hunter  v. 
Davis,  19  GkL  413;  Church  v,  Chopin,  35  Yt.  224;  Williams 
V,  WiUiamSy  63  Wis.,  70, 71.  In  a  recent  English  case  it  was 
"held  that  the  decree  of  the  probate  court  was  not  conclu- 
sive m  rem  as  to  the  domicile,  for  that  it  did  not  appear  that 
the  decree  was  necessarily  based  on  the  finding  as  to  domi- 
cile." De  Mora  v.  Concha,  29  Oh.  Div.  268.  It  was  there 
queried  whether  the  findings  on  which  a  judgment  in  rem 
is  based  are  in  all  cases  conclusive  against  the  world.  Cer- 
tainly there  was  no  adjudication  in  the  Louisiana  court 
which  precluded  the  county  court  of  Waukesha  county  from 
taking  jurisdiction  and  admitting  the  will  to  probate  and 
administering  so  much  of  the  estate  as  was  actually  located 
in  Wisconsin,  and  this  includes  the  bonds,  mortgages,  and 
evidences  of  debt  deposited  in  the  Waukesha  bank,  with  the 
president  thereof,  who  is  executor  of  the  will. 

3.  Counsel  for  the  contestant  contends  that  it  was  error 
for  the  court  to  hold  that  the  eleven  children  of  Joseph  Fa- 
bacher  and  Magdalena  Frey,  all  born  before  their  marriage 
of  September  30, 1895,  were  the  legitimatized  children  of  Jo- 
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«eph  Fabacher,  deceased,  under  and  by  virtue  of  the  laws  of 
"Wisconsin.  As  indicated,  all  those  children  were  of  age  and 
residents  and  citizens  of  Louisiana,  except  the  two  minor 
children.  The  question  of  legitimatizing  the  children  who 
were  such  citizens  of  Louisiana  was  not  properly  involved 
in  determining  whether  the  will  should  or  should  not  be  ad- 
mitted to  probate.  True,  the  contestant  presented  that  issue, 
and  so  the  trial  court  determined  the  same  against  the  con- 
testant. But  it  was  foreign  to  the  probate  of  the  will. 
While  the  legislature  of  Wisconsin  may  properly  regulate 
the  status  of  citizens  of  this  state,  we  do  not  understand  that 
it  has  any  power  to  prescribe  the  status  of  citizens  of  other 
states.  Cook  v,  Cooh^  56  Wis.  195,  and  cases  there  cited;  St. 
Sure  V,  Linchfelt^  82  Wis.  351;  StMe  v.  Duket^  90  Wis.  276. 
The  constitution  of  this  state  provides  that  "  all  lands  within 
the  state  are  declared  to  be  allodial,  and  feudal  tenures  are 
prohibited."  Const,  art.  I,  sec.  14.  Being  a  resident  of  this 
state  and  domiciled  therein,  the  testator  had  the  legal  right, 
under  thfe  laws  of  Wisconsin,  to  dispose  of  his  property,  real 
and  personal,  as  he  pleased,  and  to  whom  he  pleased,  so  long 
as  he  infringed  no  law  of  this  state.  He  had  the  legal  right, 
therefore,  to  devise  and  bequeath  his  property  to  his  chil- 
dren by  name,  as  he  did,  whether  they  were  legitimate  or 
illegitimate.  So  far  as  the  judgment  in  form  attempted  to 
legitimatize  the  adult  children  who  were  residing  in  and 
citizens  of  Louisiana,  we  must  hold  that  it  was  extra-judicial 
and  inoperative. 

4.  The  testator  being  a  resident  and  domiciled  in  Wau- 
kesha, as  found  and  determined,  we  perceive  no  legal  im- 
pediment to  the  marriage  of  the  testator  and  Magdalena 
Frey  on  September  30, 1895.  It  appears  to  be  pretty  firmly 
established  that  a  statute  of  a  state,  prohibiting  a  married 
person  who  has  committed  adultery  and  been  divorced 
therefor  from  remarrying,  has  no  extra-territorial  force, 
and  hence  cannot  prevent  such  person  from  lawfully  remar- 
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rying  in  some  other  state,  although  it  may  subject  him  to 
punishment  in  the  former  state.  Dickson  v.  Dicksori^s  HeirSj 
1  Terg.  110;  8.  0.  M  Am. Deo.  444, 447;  PhOlvpa  v.  Madrid, 
83  Me.  205;  8.  0. 12  L.  E.  A.  862;  FuOer's  Adm'r  v.  FvUer, 
40  Ala.  301;  Wilson  v.  H6U,  83  Ala.  528.  The  courts  of 
Louisiana  have  applied  the  same  rule  to  such  prohibitory 
statute  of  the  state  of  New  York.  Succession  of  Hema/ndez, 
46  La.  Ann.  962;  /SI  (7.  24  L.  E.  A.  831.  The  incidental  and 
collateral  effect  of  such  marriage  on  the  two  minor  children, 
it  is  unnecessary  to  consider. 

By  the  Co^wrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

EaUdesn,  J.,  took  no  part. 


Mat,  Appellant,  vs.  Chicago  &  Nobthwbstbrn  Eailwat 
CoMPAiifY,  Eespondent. 

AprU  J^^  April  S5, 1899. 

EaUroads:  Killing  of  animals  on  track:  Notice:  Section  man:  Failure 
to  close  gate:  Contributory  negligence. 

L  A  notice  to  a  railway  company  of  a  claim  for  the  killing  of  cows 
through  its  negligence  ^in  failing  to  keep  the  gate  in  the  fence 
separating  the  right  of  way  of  said  railway  company  from  a  por- 
tion of  the  farm  of  W.,  in  said  town  of  Blooming  Grove,  closed," 
and  in  the  management  of  its  train  ^npon  and  along  said  right  of 
way,"  eta,  reasonably  construed,  locates  the  place  of  the  accident 
on  the  right  of  way  through  W.'s  farm,  and  is  not  so  indefinite  with 
respect  to  the  place  of  the  accident  as  to  prevent  a  recovery. 

2.  Failure  of  a  section  man  to  close  a  gate  which  he  knew  to  be  open  in 
the  fence  along  that  part  of  the  right  of  way  upon  which  he  was 
employed  does  not  relieve  the  railway  company  from  liability  for 
the  kiUing  of  animals  belonging  to  him,  which  strayed  upon  the 
right  of  way  through  said  gate  and  were  struck  by  a  passing  train^ 
unless  it  be  shown  that  it  was  his  duty  to  close  such  gate. 
Vol.  103—48 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Sebbeokee,  Circuit  Judge.    Beversed. 

This  is  an  action  to  recover  for  the  killing  of  two  cows 
and  the  serious  injury  of  a  third  cow  owned  by  the  plaintiff, 
which  were  run  over  by  an  engine  and  train  on  the  defend- 
ant's railway.  It  was  alleged  that  the  cows  came  onto  the 
defendant's  track  through  a  farm  gate  in  the  right  of  way 
fence,  which  was  negligently  left  open  by  the  defendant 
The  killing  and  maiming  of  the  cows  was  admitted  by  the 
answer,  but  the  other  allegations  of  the  complaint  were 
denied.  Upon  the  trial,  it  appeared  that  the  following  no- 
tice of  the  injury  was  served  on  the  defendant's  agent  De- 
cember 7, 1897: 
**  To  the  Chicago  <&  Northwestern  Railway  Corwpamy: . 

"  You  will  please  take  notice  that  on  the  2d  day  of  August, 
1897,  two  Jersey  cows,  owned  by  James  May^  of  the  town  of 
Blooming  Grove,  Dane  county,  Wisconsin,  were  killed,  and 
a  third  Jersey  cow  belonging  to  the  above-named  May  was 
injured,  through  the  negligence  of  the  Chicago  &  Norths 
western  RaAVway  Convpany  in  failing  to  keep  the  gate  in  the 
fence  separating  the  right  of  way  of  said  railway  company 
from  a  portion  of  the  farm  of  John  Walterscheit,  in  said 
town  of  Blooming  Grove,  closed,  and  on  account  of  the  care- 
less and  negligent  management  of  the  said  railway  company 
in  running  its  engine  and  train  upon  and  along  said  right  of 
way  on  the  said  2d  day  of  August,  1897;  and  that  for  the 
damage  occasioned  by  said  killing  and  injury  of  the  above- 
mentioned  cattle  of  said  James  May^  the  said  James  May 
demands  satisfaction,  in  the  sum  of  $150. 

"  Dated  December  6, 1897.  James  Mat, 

"  by  Olin  &  BxjTLEB,  his  Attys.** 

The  evidence  showed,  without  dispute,  that  the  accident 
happened  at  a  point  on  the  defendant's  right  of  way  about 
one  mile  east  of  the  crossing  of  defendant's  track  over  the 
track  of  the  Watertown  division  of  the  Chicago,  Milwaukee 
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&  St.  Paul  Eailway,  in  the  town  of  Blooming  Grove,  Dane 
county,  and  about  three  miles  from  the  defendant's  station 
in  the  city  of  Madison.  It  was  admitted  that  the  cattle 
must  have  strayed  upon  the  right  of  way  through  a  gate 
in  the  right  of  way  fence,  which  was  placed  there  for  the 
purpose  of  a  farm  crossing  in  the  farm  of  one  Walterschoit, 
through  which  the  defendant's  railway  runs.  It  was  shown 
that  this  gate  had  been  open  for  weeks.  The  plaintiff  lived 
on  the  shore  of  Lake  Monona,  about  half  a  mile  from  this 
gate,  and  kept  his  cows  in  a  yard  running  down  to  the  lake, 
and  inclosed  on  three  sides  by  fences,  and  on  the  lake  side 
by  the  lake  and  a  fence  running  along  the  edge  thereof. 
The  evidence  also  tended  to  show  that  the  cattle  were  left 
in  the  inclosure  as  usual  on  Sunday  night,  August  1, 1897, 
before  the  accident,  and  the  fence  in  good  condition,  and 
all  gates  and  bars  closed,  but  that  during  the  night  they 
escaped  in  some  manner  through  the  lake  side  of  the  in- 
closure. At  about  5  o'clock  in  the  morning  of  August  2d, 
the  plaintiff's  wife  discovered  that  they  were  gone,  and  found 
their  tracks  coming  out  of  the  lake  to  the  east  of  the  in- 
closure, and  traced  them  along  the  Cottage  Grove  road  into 
the  premises  of  Walterscheit.  They  were  run  over  by  the 
5  a.  m.  train,  at  a  point  on  the  right  of  way  about  thirteen 
or  fourteen  rail  lengths  (a  rail  length  is  thirty  feet)  east  of 
the  Walterscheit  gate,  and  the  gate  was  still  open. 

The  evidence  also  showed  that  the  plaintiff  was  then  in 
the  defendant's  employ  as  a  section  hand,  and  belonged  to 
the  crew  which  had  charge  of  this  part  of  the  right  of  way, 
and  passed  this  gate  daily,  and  knew  that  it  had  been  open 
for  weeks.  He  last  saw  it  open  on  Saturday  before  the  ac- 
cident. He  testified  that  on  Sunday  before  the  accident  he 
went  with  the  section  crew,  at  5  o'clock  a.  m.,  to  Waukesha, 
and  worked  all  day,  returning  on  a  late  train  that  night, 
and  did  not  see  the  gate  on  either  trip.  Upon  cross-exami- 
nation, he  stated  that  it  was  not  his  duty  to  watch  the  con- 
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dition  of  the  fences  and  gates,  or  to  repair  them,  unless 
directed  to  do  so  by  the  foreman;  that  it  was  simply  his 
duty  to  do  the  work  which  he  was  instructed  to  do  by  the 
foreman.  It  also  appeared  that  the  foreman  of  the  prew 
knew  that  this  gate  had  been  open  for  weeks. 

At  the  close  of  the  plaintiffs  evidence  a  nonsuit  was 
granted,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Olin  c&  BiUlery  and 
oral  argument  by  JET.  Z.  BuUer  and  J.  M.  Olin. 

For  the  respondent  there  was  a  brief  by  Fish^  Cary^  Uphcmi 
(&  Blacky  and  oral  argument  by  John  T,  Fish. 

WmsLow,  J.  The  respondent  relies  upon  two  propositions 
as  justifying  the  nonsuit:  (1)  That  the  notice  of  the  injury 
was  insufScient,  because  indefinite  as  to  the  place  where  the 
accident  occurred;  and  (2)  that  it  was  part  of  the  plaintiffs 
duty  to  close  the  gate  when  he  saw  it  open,  and  hence  that 
the  accident  was  caused  by  his  own  neglect  of  duty. 

The  court  held  the  notice  sufficient,  but  nonsxdted  the 
plaintiff  upon  the  second  ground. 

We  think  the  court  was  entirely  right  in  holding  the  no- 
tice sufficient.  Fairly  and  reasonably  constjrued,  the  notice 
states  that  the  cattle  came  upon  the  track  through  a  gate  in 
the  right  of  way  fence  where  such  right  of  way  runs  through 
the  farm  of  John  Walterscheit,  in  the  town  of  Blooming 
Grove,  in  Dane  county,  and  were  killed  on  said  right  of  way y 
i.  e.  the  right  of  way  through  Walterscheit's  farm,  by  reason 
of  the  negligence  of  the  company  in  failing  to  keep  the  gate 
closed  and  in  carelessly  running  its  engine  and  train.  Cer- 
tainly, this  seems  reasonably  definite  pud  certain.  If  the 
company  did  not  know  where  the  farm  of  John  Walterscheit 
was,  it  was  easily  ascertainable.  The  claim  that  the  place 
of  the  injury  is  not  definitely  stated  is  entirely  too  narrow  a 
construction  of  language  for  practical  purposes. 

On  the  other  hand,  we  think  that  the  court  could  not  say, 
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as  matter  of  law,  that  it  was  the  daty  of  the  plaintiff  to  close 
the  gate.  There  was  no  evidence  tending  to  show  that  it 
was  part  of  a  mere  section  man's  duty  to  close  or  repair  gates 
or  fences,  without  direction  so  to  do  from  the  foreman  of 
the  crew.  In  fact,  all  the  evidence  there  was  in  the  case 
upon  the  subject  was  to  the  contrary.  The  defendant  may, 
perhaps,  be  able  to  show  that  the  plaintiff's  duty,  in  fact, 
went  to  this  extent,  but  the  evidence  does  not  now  show  it. 

[N'o  other  considerations  are  urged  in  support  of  the  non- 
suit. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


BxjBMsisTEB,  Eespondent,  vs.  Olson,  Appellant. 

Appeal:  Findings  sustained:  Mistake, 

Findings  of  the  trial  court  that  there  was  a  mistake  in  the  condition 
of  a  mortgage,  and  also  in  the  description  of  the  premises  covered 
by  it,  are  held  not  to  be  against  the  preponderance  of  the  evidence 
in  this  case,  even  applying  the  rule  that  such  mistake  must  be 
shown  beyond  reasonable  controversy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebbokee,  Circuit  Judge.    Affirmed.  . 

Action  to  reform  a  mortgage  of  real  estate.  One  Weltzin, 
plaintiff's  father-in-law,  being  indebted  to  the  defendant  in 
about  the  sum  of  $1,700,  secured  by  mortgages  on  certain 
real  estate,  and  the  defendant  demanding  payment,  the  plaint- 
iff, Weltzin,  and  the  defendant  met  and  negotiated,  as  a 
result  of  which  it  was  agreed  that  Weltzin  was  to  give  a 
chattel  mortgage  on  some  $300  worth  of  personal  property, 
and  that  the  plaintiff  was  to  give  a  mortgage  on  a  certain 
house  and  lot  of  his  in  the  village  of  Mt.  Vernon.    Plaintiff 
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claims  that  the  understanding  and  agreement  was  that  his 
mortgage  was  merely  to  be  conditioned  upon  Weltzin's  pay- 
ing over  the  proceeds  of  the  chattel-mortgaged  property, 
which  he  was  authorized  to  sell  and  dispose  of,  and  that  it 
was  intended  to  cover  only  the  northeast  half  of  lot  4,  in 
block  2,  of  the  village  of  Mt.  Yemon;  that  as  a  result  of  the 
negotiation  he  made  a  memorandum  upon  a  slip  of  paper, 
reading,  "  Olson  will  release  mortgage  when  Weltzin  pays 
over  receipts  of  sale,  i  Lot  4,  Block  2;"  and  that  the  in- 
structions to  the  attorney  were  to  draw  the  mortgage  ac- 
cordingly. The  memorandum  was  offered  in  evidence  in 
confirmation.  The  mortgage  in  f act.drawn  covered  the  whole 
of  lot  4,  in  block  2,  and  was  conditioned  upon  the  payment 
of  the  whole  indebtedness  of  $1,705,  which  plaintiff  claims  he 
executed  without  examining  the  same,  and  upon  the  mutual 
misunderstanding  that  it  was  drawn  in  accordance  with  the 
arrangement  reached.  Defendant  denies  any  mistake.  Two 
other  witnesses  were  called  in  support  of  the  plaintiff's  con- 
tention. The  court  found  that  the  mortgage  was  so  drawn 
by  mistake  and  was  intended  as  claimed  by  the  plaintiff,  and 
entered  judgment  reforming  the  same,  from  which  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  Ben  E.  Wait  and 
Gerhard  M,  JDahly  and  oral  argument  by  Mr.  Wait. 

For  the  respondent  there  was  a  brief  by  Birdy  Eogera  cfe 
Bird^  and  oral  argument  by  Oeo.  W.  Bird. 

Dodge,  J.  After  a  very  careful  examination  of  the  evi- 
dence in  this  case,  we  are  unable  to  say  that  there  is  a  pre- 
ponderance thereof  against  the  finding  of  the  circuit  court 
that,  by  mistake  and  contrary  to  agreement  of  the  parties, 
the  mortgage  from  plaintiff  to  defendant  was  conditioned 
upon  the  payment  of  the  sum  of  $1,Y05,  instead  of  being 
conditioned  that  said  mortgage  should  cease  and  be  null 
and  void,  provided  the  said  plaintiff  paid  or  caused  to  be 
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paid  to  the  said  defendant  the  proceeds  of  the  sale  of  the 
personal  property  mentioned,  even  applying  to  the  consid- 
eration of  such  evidence  the  rnle  that  the  mistake  must 
be  shown  beyond  reasonable  controversy,  as  annonnced  in 
Hwrter  v.  Ohristoph^  32  Wis.  248,  and  numerous  other  cases. 
The  evidence  aljso  overwhelmingly  supports  the  finding  of  a 
mistake  in  the  description  of  the  mortgaged  premises.  A 
discussion  of  the  evidence  can  ordinarily  serve  no  good  pur- 
pose when  the  conclusion  of  the  circuit  court  therefrom  is 
concurred  in.  The  judgment  reforming  the  mortgage  re- 
sults unavoidably  from  these  findings,  and  should  not  be 
disturbed. 
By  the  Oowi. — Judgment  affirmed. 
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Abatement  of  actioiL    See  Action,  a-7. 

AocEFTANOB  of  Street    See  Plat  op  Lands,  a 

Accident  Insubancb  Companies:  License.    See  Insurance;  l-d 

Aocountino.    See  Equity,  6,  7.    Partnership,  8,  6. 

ACTION. 

Cau$e  of  Actum,  See  Action,  1,  3,  9.  Aoenct,  a  Assignment,  2,  S. 
Equity,  8-10.  Estates  of  Decedents,  4,  5.  Fraudulent  Con- 
veyances. Garnishment,  2.  Insurance,  2, 10, 11.  Judgment,  7. 
Logs  and  Timber,  1,  2.  Master  and  Servant,  1,  8,  5-12.  Mu- 
inciPAL  Corporations,  4-9.  Nequgencr  Partnership,  5,  (L 
Railroads,  1, 14.  Register  op  Deeds.  Sale  op  Chattei^  1,  2. 
Tax  Titles,  3,  4    Telephone  Companies,  4 

Conditions  precedent  See  Constitutional  Law.  Highways,  8.  In- 
surance, 11.  Limitation  of  Actions,  1, 0.  Municipal  Corpora- 
tions, 4    Railroads,  22.    Sale  op  Chattels,  2. 

Bar  of  prior  action.    See  Pleading,  2-4 

Limitations,    See  Limitation  of  Actions. 

Dday  as  a  bar.    See  Equity,  1,  a    Highways,  2. 

By  whom  to  be  brought — Who  m4iy  maintain.  See  Action,  7.  Appeal,  8L 
Assignment,  8.  Estates  of  Decedents,  4  5.  Municipal  Corpo- 
rations, 1-8.    Nuisances.    Officers,  1, 2, 

Leave  of  court.    See  Judgment,  8. 

AbatcTnent  and  survival 
L  The  liability  created  by  sec.  4255,  Stata  1898,  in  case  of  the  death  of 
a  person  by  an  actionable  iniurv  for  which  such  person  could  have 
recovered  damages  if  death  had  not  ensued,  is  for  the  benefit  of  cer- 
tain relatives  of  the  decedent  mentioned  in  sea  4256,  Stata  1898,  and 
in  default  of  such  relatives  there  is  no  liability.  Brown  v.  C,  <St  K 
W,  R,  Co,  187 

2.  In  an  action  for  damages  under  said  sections,  if  the  complaint  fails 

to  show  the  then  existence  of  relatives  entitled  to  benefit  by  the 
recovery,  it  is  fatally  defective  Ibid, 

3.  Under  sec.  4253,  Stats.  1898,  actions  for  injuries  to  the  person  survive, 

though  death  ensue  from  the  injury.  IbidL 

4  The  right  of  action  for  an  injury  to  the  person  which  survives  under 
sec.  4253  is  separate  and  distinct  from  the  loss  to  surviving  relatives 
recoverable  tuider  sees.  4255  and  4256.  Ibid, 

6.  If  a  person  die  from  the  effects  of  an  actionable  personal  injury,  not 
having  received  satisfaction  for  his  damages,  action  therefor  for 
the  b^efit  of  his  estate  may  be  prosecuted  to  satisfaction  after 
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his  death.  [Whether  such  satisfaction  in  advance  of  an  action 
under  sees.  4255  and  4256,  if  circumstances  exist  rendering  such  lat- 
ter sections  applicable  in  any  event,  would  be  a  bar  to  such  action, 
not  decided.]  Ibid, 

a.  An  action  in  tort  for  deceit,  to  recover  general  damages  caused  by 
the  fraud,  does  not  survive  under  sea  4258,  R  S.  1878,  which  pro- 
vides for  survival  of  "  actions  for  damages  done  to  real  and  i>er- 
sonal  estate."  That  language  relates  only  to  injuries  to  specific 
property.     Lane  v.  FrawLey,  878 

7.  Nor  does  such  an  action  survive  under  sec.  8252,  R  S.  1878,  which 

provides  that  "for  wrongs  done  to  the  property,  rights  or  interests 
of  another,  for  which  an  action  might  be  mamtained  against  the 
wrongdoer,  an  action  may  be  brought  bv  the  executors  or  admin- 
istrators of  the  person  in jured,  after  his  death,  against  such  wrong- 
doer." That  section  was  not  intended  to  provide  for  the  survival 
of  any  action,  but  merely  to  regulate  the  proceedings  in  such  ac- 
tions as  otherwise  survive.  Ibid, 
At  law  w  in  equity  f    See  Equttt,  8-7. 

8.  A  proceeding  by  garnishment  to  reach  nonleviablepropertyor  assets 

is  essentially  equitable.    Farmers  F,  Ins,  Co,  v,  Conrad^  887 

Tort  or  contract  f 

9.  In  an  action  by  executors,  a  complaint  alle^ng  that  defendant  had 

made  false  representations  whereby  plaintiffs'  decedent  in  her  life- 
time had  been  induced  to  execute  a  mortgage  to  defendant,  which, 
through  foreclosure  by  an  assignee,  resulted  in  the  loss  of  the  prop- 
erty, for  the  value  of  which,  together  with  the  amount  of  a  defi- 
ciency judgment  paid  by  i)laintifb,  judgment  is  demanded,  is  hdd 
not  to  state  a  cause  of  action  on  implied  contract,  but,  if  any,  one 
in  tort  for  deceit    Lane  v,  Frawleyj  878 

For  wages  or  for  breach  of  oontractf   See  Logs  and  Timbeb,  1 

Election  between  remedies.  See  Contracts,  4  Corporations,  4  Dam- 
ages, 4    Partnership,  5.    Pleading,  2,  a 

10.  One  who,  with  full  knowledge  of  the  facts,  sues  to  recover  money 
upon  an  implied  contract  as  for  money  had  and  received  thereby 
waives  all  right  to  bring  a  subsequent  action  on  the  theory  that  the 
money  was  wrongfully  converted.    CarroU  v.  FetJiers,  486 

Consolidation  and  severance  of  claims  on  appeal  from  county  board.  See 
Tax  Titles,  5. 

Adjoxtrnment  of  term.    See  Terms  op  Court. 

Administrators  and  Executors.    See  Action,  1-5,  7.    Estates  of  Db- 

CEDENTS.    Judgment,  6.    Partnership,  2,  a    WnJB. 
Admissions.    See  Fraud,  a 

ADVERSE  POSSESSION. 

L  One  who  has  made  a  homestead  entrv  of  public  lands  bat  has  not 
completed  the  purchase  does  not  hold  adversely  to  the  United 
States  or  its  grantee,  within  the  meaning  of  sea  8090,  R  &  187a 
Whitcomb  v.  Provost,  278 

a.  The  possession  of  land  by  a  trustee  is  the  possession  of  the  cestui  que 
trust  and  will  not,  however  long  continued,  ripen  into  title  in  the 
trustee.    Ellis  v.  Southwestern  Land  Co,  400 

Advisory  Verdict.    See  Practice,  2, 
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AGENCY. 
See  Bills  and  Notes,  6.    Contracts,  3.    Insurance,  9, 10, 13. 

1.  In  an  action  against  a  principal  for  inoney  borrowed  in  his  name  by 

an  agent,  there  was  evidence  requiring  the  submission  to  the  jury 
of  the  question  whether  the  agent  had  actual  authority  and  also 
whether  he  had  apparent  authority.  The  jury  found  that  he  had 
authority  to  borrow  money,  and  that  the  plaintiff  believed  that  he 
had  that  authority.  Hela,  that  the  verdict  was  uncertain  as  to 
whether  the  agent  had  actual  or  apparent  authoritv,  and  therefore 
would  not  support  a  judgment  for  plaintiff,  in  the  absence  of  a  find- 
ing that  the  plaintiff  had  reasonaole  ground  on  which  to  base  his 
belief  as  to  the  agent's  authority.     McDermoU  v.  JackaoUy  419 

2.  In  such  a  case  the  better  practice  would  be  to  submit  a  question  as 

to  each  form  of  authority  separately,  under  proper  instructions. 

Ibid. 

3.  No  recovery  can  be  had  against  a  principal  on  the  ground  of  ratifi- 

cation of  his  agent's  unauthorized  act  in  borrowing  money  which 
was  used  in  his  business,  by  reason  of  his  retention  of  the  borrowed 
money,  unless  he  had  a  reasonable  time  after  notice  of  the  lender's 
claim,  not  only  to  make  inquiry  into  the  facts,  but  also  to  return 
the  money.  Ibid. 

Alimony.    See  Divorce. 

Alteration  of  note.    See  Bili^  and  Notes,  1, 2. 

Amendment. 
Of  pleading.    See  Insurance,  7.    Pleading,  2. 
Of  statutes.    See  Insurance,  1,  It    Tax  Titles,  8. 

Annuity  Tables.    See  Damages,  2. 

APPEAL  AND  ERROR. 

Writ  of  error,  when  lies, 

1.  A  writ  of  error  will  lie  only  after  judgment  in  an  action  at  law^  and 

cannot  be  used  to  review  judgments  in  equitable  action&  Famri' 
era  F,  Ins,  Co,  v.  Conrad,  887 

From  what  appeal  may  be  taken:  "Ammtnt  involved,^' 

2.  Where  the  only  controverted  question  is  whether  a  contract  for  the 

sale  of  three  carriages  was  separable,  and  the  plaintiff  therefore 
entitled  to  recover  $^5,  the  contract  price  of  one  of  them,  without 
delivery  of  the  others,  this  court  obtains  no  jurisdiction  by  an  ap- 
peal unless  accompanied  by  a  certificate  of  the  trial  judge  as  pro- 
vided in  sec.  3047,  Stats.  1898.    Troy  C  Co.  v.  Bonell,  424 

By  whom  appeal  may  be  taken:  Undertaking,  when  necessary.    See  Mu- 
nicipal Corporations,  2,  a 

8.  An  action  in  the  circuit  court  to  enjoin  the  continuance  of  a  pub- 
lic nuisance,  when  instituted  by  a  private  relator  in  the  name  of 
the  state,  is  not  an  action  brought  by  the  state,  and  an  effective 
appeal  therein  cannot  be  taken  by  the  relator  without  the  giving 
of  an  undertaking.    State  ex  rel  Hartung  v.  Milwaukee,  509 

Rights  of  surety  on  appeal  bond:  Vacating  judgment    See  Suretyship. 

Eecord:  Bill  of  exceptions.    See  Appeal,  5.    Practice,  1. 
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Exceptions:  Questuma  considered:  Abandonment  of  assignment  of  error. 

L  Exceptions  to  the  refusal  to  give  instructions  requested  must  be 

taken  on  the  trial  Little  v.  Iron  Rivera  250 

6.  Objections  taken  before  a  referee  must  be  renewed  before  the  court 

on  the  motion  to  confirm  or  to  modify  or  set  aside  the  report,  and 
the  rulings  of  the  court  thereon  must  be  preserved  in  the  bill  of 
exceptions;  otherwise  the  ridings  of  the  referee  cannot  be  reviewed 
by  the  supreme  court  on  appeal    8mM  v.  Prentice,  256 

0.  An  ob;jection  to  garnishment  proceedings  on  the  ^und  that  the 
principal  defendant  had  property  subject  to  execution  sufficient  to 
satisfy  the  plaintiff's  claim  cannot  be  raised  for  the  first  time  in 
the  supreme  court    N,  W,  Fuel  Co,  v.  Lee,  436 

7.  An  assignment  of  error  not  argued  will  be  treated  as  abandoned  un- 

less it  presents  a  palpable  and  obvious  error  prejudicial  to  justice. 
Butler  V.  State,  364 

Findings  of  fact:  Failure  to  make, 

8.  The  decision  of  the  trial  court,  if  supported  by  the  evidence,  will  not 

be  reversed  for  want  of  findings  of  fact»  especially  in  a  special  pro- 
ceeding.   In  re  Callahan,  557 
Questions  of  fact:  Decision  when  disturbed.    See  Findinqs  of  Fact. 

9.  The  findings  of  the  trial  court  will  not  be  disturbed  on  appeal  unless 

clearly  against  the  preponderance  of  the  evidence.  Crawford  v. 
Christian,  51 

10.  Same  point.    Northwestern  Fuel  Co,  v.  Lee,  426 

11.  Same  point.    Banddl  v,  JeOeff,  480 

12.  Same  point    Philip  Meyer  Co.  v.  Sheboygan  Chair  Co.  585 

13.  On  appeal  from  a  judgment  in  an  action  tried  bv  the  circuit  court 

without  a  juiy,  on  exceptions  to  the  findings  of  fact  the  evidence 
will  be  examined  in  respect  to  whether  it  sustains  such  finding 
but  error  is  presumed  against,  and  unless  clearly  shown  the  decis- 
ion of  the  trial  court  will  not  be  disturbed    Menz  v.  Beebe,        342 

14.  Under  the  foregoing  rule  all  fair  doubts  are  to  be  resolved  in  favor 

of  the  decision  rendered  below;  and  the  distance  between  clear 
preponderance  of  evidence  on  one  side  of  a  controversy  and  pre- 
ponderance on  the  other  is  so  great  that  the  decision  l>elow  on  a 
question  of  fact  is  not  easily  or  frequently  disturbed.  Ibid, 

15.  Where  the  evidence  is  conflicting  fair  doubts  are  to  be  resolved  in 

favor  of  the  conclusions  of  the  trial  court,  and  its  findings  will 
not  be  disturbed  imless  against  the  clear  preponderance  of  tne  evi- 
dence. Jarvis  v.  N.  W.  Mut  Belief  Asso.  646 
Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Ap- 
peal, 8.  Criminal  Law,  2,  6, 7.  Highways,  6.  Instruchions  to 
Jury.    Railroads,  8, 13.    Receivers,  a    Verdict,  2-6. 

16.  A  person  is  not  entitled  to  a  reversal  or  costs  on  appeal  because  of  a 

plain  error  against  him  in  the  allowance  of  a  small  amount  of  in- 
terest, where  the  error  is  so  plain  that  it  could  readily  have  been 
corrected  by  an  application  m  the  court  below  and  no  such  appli- 
cation was  mada    Menz  v.  Beebe,  842 

17.  The  rejection  of  evidence  to  prove  a  fact  established  beyond  contro- 

versy in  the  case  is  not  reversible  error.    Adams  v.  Bodman,     456 

18.  The  statement  of  several  propositions  in  the  conjunctive,  in  the  ques- 

tion of  a  special  verdict,  only  one  of  which  propositions  is  in  con- 
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troversy,  where  the  court  directs  the  jury  to  answer  yes  or  no  to 
the  question  according  as  they  shall  find  on  the  disputed  proposi- 
tion, IS  not  prejudicial  error.  Ibid, 
19.  In  a  case  tried  by  the  court,  the  verdict  of  a  jury,  if  taken,  being 
only  advisory,  errors  in  the  submission  of  questions  or  instructions 
given  by  the  court  in  regard  thereto,  to  the  jury,  are  not  necessa- 
nly  prejudicial  error.                                                                    Ibid, 

20l  Unwarranted  statements  of  plaintiffs  counsel  in  his  argument  to 
the  jury,  to  the  effect  that,  by  reason  of  its  immense  power  as  a 
railroad  corporation,  the  defendant  had  prostituted  justice  and  at- 
tempted subornation  of  perjury,  are  held  to  be  so  prejudicial  as 
to  warrant  reversal  of  a  judgment  in  plaintiffs  favor,  unless  prop- 
erly rebuked  by  the  trial  court  Mastersonv.  CdbKW.R,  Co,    571 

21.  Where  counsel  abuse  their  privilege  in  their  argument  to  the  jury, 

it  is  the  duty  of  the  trial  court  to  intetpose  with  vigor  and  stop 
it;  and  a  mere  statement  that  the  remark  is  subiect  to  criticism, 
or  that  it  is  rather  a  strong  statement^  is  insufncient  to  correct 
the  eviL  Ibid. 

Modification  of  judgment  before  affirmance, 

22.  A  judgment  in  an  equity  case  may  be  modified  on  appeal  and  afiSrmed 

as  modified.    Menz  v,  Beebe,  342 

Costs:  Printing:  Cases  and  briefs, 

23.  The  printed  case  herein,  containing  the  bill  of  exceptions  in  full,  and 

the  appellant's  brief,  which  fails  to  make  the  proper  references  to 
the  record,  are  hdd  not  to  comply  with  Supreme  (Jourt  Rules  VIII, 
IX;  and  an  allowance  for  the  printing  thereof  was  properly  refused 
in  the  taxation  of  cost&    Crouse  v,  C.  db  N.  W.  R,  Co.  196 

Appeal  from  county  court    See  Municipal  CJorporations,  2,  8. 

Appeal  from  county  board.    See  Tax  Titles,  5. 

Appeal  from  board  of  public  works.    See  Telephone  Companies,  8L 

Application  of  payment*    See  PLEDGEa 

Arguments  to  jury.    See  Appeal^  20,  21.    Railroads,  13. 

Assault  with  intent  to  rape.    See  Criminal  Law,  8L 

ASSIGNMENT. 

Partial  assignment  of  daim:  Equity:  Assent  of  debtor:  Notice. 

1.  A  contractor  for  work  on  a  building  i)rocured  from  the  architects 

several  certificates  of  the  amounts  which  he  had  earned  in  different 
departments  of  the  work,  in  advance  of  the  time  fixed  by  the  con- 
tract for  payment,  and  delivered  them  to  subcontractors  for  those 
departments,  with  intent  thereby  to  assign  the  corresponding  por- 
tions of  the  fund  to  which  he  was  to  become  entitled.  Heldy  that 
there  was  in  equity  an  effectual  assignment  as  between  the  parties 
and  as  against  the  contractor's  assignee  for  the  benefit  of  creditors 
under  a  voluntary  assignment  subsequently  made.  Skobis  v,  Ferge, 

122 

2.  General  information  that  his  creditor  is  likely  to  borrow  on  the 

credit  of  a  debt,  or  that  he  has  in  other  instances  borrowed  upon 
it,  or  a  mere  suspicion  that  the  creditor  might  have  made  an  aa- 
signment  to  others,  does  not  render  a  debtor  liable  to  an  assignee 
in  respect  to  payments  made  to  the  ori^nal  creditor  before  receiv- 
ing exact  anci  specific  notice  of  the  assignment.  Ibid. 
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8.  The  assent  of  the  debtor  is  essential  to  the  existence  of  a  direct 
liability  to  the  assignee  of  a  part  of  a  fund  in  the  hands  of  one  not 
a  banker.  IhidL 

4»  Where  the  contractor  for  work  on  a  building  for  a  board  of  regents, 
haying  obtained  from  the  architects  severaTcertificates  of  amounts 
earned,  assigned  them  at  the  same  time  to  subcontractors  to  apply 
on  existing  debts  to  the  latter,  and  the  board  of  regents  did  not 
consent  to  any  of  the  assignments  so  as  to  become  liable  to  the 
assignees,  the  equities  of  the  assignees  are  equal,  irrespective  of 
any  priority  in  giving  notice  to  the  board.  IbicU 

Of  right  to  lieru    See  Liens,  t    Partnership,  7, 8L 

Of  stock  certificates.    See  Partnership,  8-5. 

For  benefit  of  creditors.  See  Assignment,  1*  RBOEiyBR&  Voluntary 
Assignment. 

Assignment  of  Error:  Abandonment    See  Appeal^  7. 
Assumption  of  risks.    See  Master  and  Servant,  ^  8,  11-14    Bail- 
roads,  5,  G. 
Attorneys  at  Law.    See  Appeal,  20,  21.    Railroads,  18.    Wills,  4 
Betterments.    See  Adverse  Possession,  1.   Ejectment.    Trusts^  1, 2L 
Bill  op  Exceptions.    See  Appeal,  5.    Certiorari, 
Bill  op  Review.    See  Judgment,  7. 

BILLS  AND  NOTEa 
See  Insxtrancb,  15.   Mortgages,  1.   Pledges.  Sale  of  Chattels,  8, 4 

1.  The  mere  existence  of  an  interlineation  in  a  note  raises  no  presump- 

tion of  a  fraudulent  or  unauthorized  alteration.  In  the  absence  of 
some  indication  other  than  the  interlineation  itself,  the  presump- 
tion is  that  it  was  made  before  delivery  of  the  paper.  Mcudaner  v. 
Smith,  30 

2.  Where  an  interlineation  in  a  note  exists,  but  the  instrument  appears 

to  have  been  written  all  at  the  same  time,  b;^  the  same  hand  and 
with  the  same  ink,  the  presumptions  are  against  a  forgery,  and  in 
the  absence  of  clear  and  satisfactory  evidence  to  the  contrary  such 
presumptions  should  prevaiL  Ibid. 

8.  If  a  note  is  definitely  extended  in  consideration  of  prepayment  of 
interest  by  the  principal  maker,  without  the  knowledge  or  consent 
of  a  surety,  the  latter  is  thereby  released.    HdUock  v.  Yankey,     41 

4  A  surety  on  the  note  of  a  corporation  who,  in  his  capacity  as  an  offi- 
cer of  the  corporation,  requested  and  procured  an  extension  of  the 
time  for  payment,  is  estopped  to  assert  that  he  is  discharged  as 
surety  because  of  his  lack  of  consent  as  suoh  to  the  extension. 

Ibid. 

6.  Where  one  of  two  sureties  on  a  note  is  released  from  liability,  be- 
cause the  note  has  been  extended  without  his  consent,  his  oo-eurety 
is  thereby,  under  sea  420^  Stats.  1898,  released  from  liability  for 
one  half  the  debt  The  provisions  of  that  section  apply  to  joint 
sureties  as  well  as  to  principal  debtors,  save  in  so  ^  as  they  are 
limited  by  the  proviso  and  by  the  terms  of  sec.  4205.  Ibid, 

0.  The  purchaser  of  a  negotiable  note  and  the  mortgage  securing  it  is 
not  chargeable  with  payments  thereafter  made  by  the  mortgagor 
to  a  third  person  who  did  not  have  possession  of  the  papers  and 
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was  not  the  agent  of  the  purohaser,  where  the  latter  did  no  act 
authorizing  a  belief  that  an  agency  existed.  Winkelmann  v.  Brick- 
ert,  50 

7.  Where,  pursuant  to  an  option  given  hira,  the  holder  of  a  note  has, 

before  its  maturity,  declared  the  whole  amount  thereof  to  be  due 
and  payable,  interest  coupons  subsequently  maturing  will  not  bear 
interest,  in  the  absence  of  a  clearly  expressed  written  agreement 
to  that  effect    Stubbinga  v,  O'Connor,  853 

8.  If  there  was  no  fraud  in  securing  the  indorsement  of  a  promissory 

note,  parol  eyidence  is  inadmissible  to  show  that  the  indorsers  did 
not  intend  to  bind  themselves  as  such.    HaUmch  v,  Trester,       580 

9.  A  bona  fide  purchaser  of  a  promissory  note  for  value  before  matu- 

rity is  presumed  to  have  relied  upon  an  indorsement  thereon,  and 
the  indorsers  cannot  show  the  contrary.  Ibid. 

10.  Acceptance  by  a  creditor  of  the  note  of  a  third  person  does  not  con- 

stitute payment  of  the  debt  unless  expressly  so  agreed;  and  the 
burden  ofproving  such  an  agreement  is  upon  the  debtor.  Willow 
River  L,  Cfo.  v.  Lager  Furniture  Co,  686 

11.  The  holder  of  a  note  is  not  req^uired  to  protest  it  for  nonpayment  in 

order  to  charge  an  indorser,  timely  presentation  and  demand  of  pay- 
ment, and  notice  to  the  indorser,  being  su£Scient.  Joio. 
13.  Evidence  that  the  general  manager  of  a  corporation,  after  the  receipt 
from  its  debtor  of  a  note  made  bv  a  third  person  and  indorsed  by 
the  debtor,  saw  the  secretary  of  the  latter  and  informed  him  that 
the  note  had  been  received  and  that  he  would  keep  it  and  if  col- 
lected would  credit  the  amount  and  if  not  would  return  it,  to  Which 
proposition  the  secretary  assented,  is  not  objectionable,  upon  the 
issue  as  to  whether  or  not  the  note  was  accepted  in  payment  of 
the  debt,  on  the  ground  that  it  contradicts  the  legal  import  of  the 
debtor's  indorsement.                                                                   Ibid. 

Bonds.    See  Register  of  Deed&    Suretyship.    Voluntary  Assign- 
ment, 2. 
Briefs,    See  Appeal,  7,  23. 
Building  Contracts.    See  Assignment,  1, 4. 

Burden  of  Proof.  See  Bills  and  Notes,  1,  2,  9, 10.  Fraud,  1,  4  In- 
solvency, 2,  Municipal  Corporations,  5.  Railroads,  18, 19» 
Tax  Titles,  2. 

Carriers.    See  Railroads,  1-9. 

CASES  DISTINGUISHED,  ETa 

1.  CottreU  V,  New  London  F,  Co.  94  Wis.  176  (as  to  judgment  for  de- 

ficiency), distinguished.    Halbach  v.  Trester,  530,  534 

2.  Fifield  v.  Sweeney,  62  Wis.  204.    See  Na  2a 

a  Ford  u  HiU,  92  Wis.  188  (as  to  powers  of  corporate  officers),  distin- 
guished.   Calteaux  v.  Mueller,  528 

4  luhrman  v.  Jones,  68  Wis.  497  (as  to  filing  bond  of  assignee)^  distin- 
guished.   Toepfer  v.  Lampert,  467 

a  Oove  V.  White,  20  Wis.  425;  Kingman  v.  Oraham,  51  Wis.  232  (as  to 
estoppel),  distinguished.    Two  Rivera  Mfg.  Co.  v.  Day,  328,  833 

a  Harrison  v.  Milwaukee  Co.  51  Wis.  645  (as  to  highway  expenditures), 
overruled.    Webster  v.  Douglas  Co,  182,  190 
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7.  Hewitt  V.  John  Week  L,  Co,  77  Wis.  548  (as  to  custom),  distinguished. 
Shores  L.  Co.  v,  StitU  455 

a  Hughes  v.  Fond  du  Lac,  73  Wis.  380;  Little  v.  Madison,  42  Wia  648 
(as  to  liability  for  obstruction  or  defect  in  street),  distinguished. 
Ziegler  v.  West  Bend,  19 

9.  Jenkins  v,  Steanka,  19  Wis.  126  (as  to  proof  of  value),  distinguished. 
David  Adder  <fc  Sons  Clothing  Co,  v.  Thorp,  71,  73 

10.  Kingman  v,  Qrdham,  61  Wi&  232.    See  Na  5. 

It  Idttle  V.  Madison,  42  Wia  643.    See  Na  a 

12.  Loomis  v.  Rockford  Ins,  Co,  77  Wia  87  (as  to  divisible  contract),  dis- 
tinguished.   Worachek  v.  New  Denmark  M,  H  F,  Ins.  Co.      90, 91 

la  MeCrvbb  v.  Bray,  36  Wia  838  (as  to  ejectment),  explained  and  dis- 
tinguished.   Chbson  V,  Cihson,  501,  609 

14.  Menzesheimer  v.  Kennedy,  75  Wia  411;  Michdstetter  v.  Weiner,  82 

Wia  298  (as  to  volimtary  assignment),  distinguished.    Sweet,  Demp- 
ster <&  Co.  V.  Neff,  482,  ^ 

15.  Michdstetter  v.  Weiner,  82  Wia  29a    See  Na  14 

la  Page  v.  Danaher,  48  Wia  221.    See  Na  22. 

17.  Plum  V.  Fond  du  Lac,  51  Wia  393;  Reed  v.  Madison,  88  Wia  171  (as 
to  applicability  of  statutes),  distinguished.  Relyea  v.  Tomahawk 
P.  <fc  P.  Co.  803,  305 

la  Reed  v.  Madison,  88  Wia  171.    See  Na  17. 

19.  Reooir  v.  State,  82  Wia  295  (as  to  mistake  in  charge),  distinguished. 
Butler  V.  State,  871 

Sa  Rohde  v.  C,  4StN,W,R  Co,  86  Wia  809  (as  to  gates  at  highway  cross- 
ing), distinguished.    White  v.  (7.  iSbN.W.  R.  Co.  489,  493 

2t  St  Clara  F,  Academy  v,  N.  W.  Nat.  Ins.  Co.  101  Wia  464  (as  to  amend- 
ment of  pleading),  distinguished.    CarroU  v.  Fethers,  442 

22.  Schwalm  v,  Mclntyre,  17  Wia  233;  Page  v,  Danaher,  48  Wia  221  (as 
to  alteration  in  written  instrument),  distinguished.  Maldaner  v. 
Smith,  85 

2a  Selleck  v,  JanestnOe,  100  Wia  16a    See  Na  2a 
24  State  ex  reL  Lamb  v.  Cunningham,  83  Wia  90  (as  to  private  relator), 
distinguished.    State  ex  reL  Hartung  v.  MUxoavkee,  509,  513 

25.  Stephani  v.  Manitoxjooc,  89  Wia  467  (as  to  notice  of  defect  in  street), 
distinguished.    Ziegler  v.  West  Bend,  20 

2a  Tebo  V,  Augusta,  90  Wia  406;  Selleck  v.  JanesviUe,  100  Wia  163  (as  to 

hypothetical  questions),  distinguished.    Schaidier  v.  C.  db  N.  W.  R. 

Co.  570 

27.  Travelers*  Ins.  Co.  v.  Fricke,  94  Wia  258  and  99  Wia  367  (as  to  license 

fees),  followed.  State  ex  reL  Fidelity  <&  C.  Co.  v.  Fricke,  107, 112 
2a  Van  Oss  v,  Synon,  85  Wia  661;  Fifield  v,  Sweeney,  62  Wia  204  (as  to 

nature  of  action),  distinguished.    Lane  v.  Frawley,  d76,  376 

29.  Windross  v,  McKillop,  98  Wia  525  (as  to  reversal),  a  suggestion  cor- 
rected.   Menz  V,  Beebe,  851 

Cause  of  Action.    See  Action. 

Certificates  of  Stock.    See  Partnership,  8-5, 
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CERTIORARL 

A  writ  of  certiorari  does  not  vacate  the  order  or  judgment  challenged 
thereby,  but  merely  suspends  its  execution.  It  does  not  prevent 
the  giving  of  notice  of  the  entry  of  the  judgment  or  order  for  the 
purpose  of  setting  the  time  running  within  which  a  bill  of  excep- 
tions must  be  settled.     State  ex  reL  C.  <Sb  K  W,  B,  Co.  v.  Bumell, 

283 

'CHAKGINa  THE  JURY.     See  iNSTRUCfnONS  TO  JURY. 

Chattel  MoRTaAQES.  See  Fraudulent  Conveyances,  3,  3.  Garnish- 
ment, 3.  Insurance,  18.  Partnership,  4.  Voluntary  Assign- 
ment, 5. 

Circuit  Courts.    See  Nuisances.    Terms  of  Court, 
Cities.    See  Municipal  Corporations. 
Collateral  Security.    See  Pledges. 
Commercial  Paper.    See  Bills  and  Notes. 
Commissioner  op  Insurance.    See  Insurance,  2-5. 
Common  Carriers.    See  Railroads,  1-9. 

COMMON  SCHOOLS. 

Under  sec.  528,  R  S.  1878  (providing  for  an  executive  committee  of  ^ 
town  boards  of  school  airectors,  to  consist  of  the  president,  vice 
president,  and  secretary),  and  sec.  529,  as  amended  by  oh.  297,  Laws 
of  1887  (providing  that  such  committee  shall  employ  such  teachers 
as  they  deem  necessary;  that  each  contract  shall  be  in  writing, 
shall  l>e  signed  by  the  teacher  and  by  the  president  and  secretary, 
and  when  completed  shall  be  filed  in  the  office  of  the  town  board 
of  school  directors),  a  contract  signed  by  said  president  and  secre- 
tary individually,  without  authority  duly  given  by  the  executive 
committee,  is  not  binding  on  the  district.  McNolty  v.  Board  of 
School  Directors,  261 

Complaint:  Preliminary  examination.    See  Criminal  Law;  !• 

Conditional  transfers.    See  Partnership,  4 

Conditions. 
Precedent    See  Constitutional  Law.    Insurance,  11.    Limitation 
OP  AenoNS,  1,  6.    Municipal  Corporations,  4.    Railroads,  23. 
Sale  op  Chattels,  3,  a 
Subsequent    See  Insurance,  17. 

Confidential  Relations.    See  Fraud,  L 

CONFLICT  OF  LAWa 

See  Judgment,  C 

The  statutes  of  another  state,  prohibiting  a  person  who  has  been  di- 
vorced for  adultery  from  remarrving,  have  no  extra-territorial  force, 
and  cannot  prevent  him  from  lawfully  remarrying  in  this  state. 
Frame  v.  Thormann,  653 

Consideration.    See  Bills  and  Notes,  a 
Consolidation  and  severance  of  claims.    See  Tax  Titles,  5. 
Vol.  103  — 44 
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CONSTITUTIONAL  LAW. 

See  Judgment,  C    Jurors.    Limitation  op  AcfnoNS,  1,  a    Beceiters, 
1,  2.    Tax  Titles,  8. 

1.  A  right  by  statute  to  compensation  for  injuries  can  be  granted 
upon  condition,  or  the  condition  changed  as  to  existing  situations, 
or  the  right  taken  away  entirely,  in  the  discretion  of  the  legisla- 
ture. Such  rights  are  not  the  subject  of  constitutional  protection.' 
but  depend  solely  upon  the  legislative  will  Belyea  v,  Tonwhawh 
RiStRCo.  801 

2b  A  statute  adding  some  new  oondition  to  the  statutory  idght  to  com- 
pensation for  an  injury,  is  not  a  statute  of  limitations  affecting  a 
mere  remedy,  like  a  statute  of  limitations  strictly  so  called,  but  a 
law  acting  upon  a  right»  solely  under  legislative  control         IbidL 

CONTRACTa 

See  Action,  9,  10.  Agency.  Appeal,  2.  Assignment.  Bills  and 
Notes.  Common  Schools.  Corporations.  Counties.  Damages, 
4,  Equity,  1-4  7-10.  Estates  op  Decedents.  Evidence,  2. 
Fraud,  1,  2.  Fraudulent  Conveyances.  Garnisement,  1,  2. 
Insurance,  7-18.  Liens.  Logs  and  Timber.  Master  and  Serv- 
ant, 1-4  Mortgages.  Partnership.  Pledges.  Public  Lands. 
Railroads,  1,  7.  Sale  op  Chattels.  University  oif  Wiscon- 
sin.   Voluntary  Assignment,  4  5. 

1.  When  a  person  falsely  represents  the  character  or  value  of  property 

for  the  purpose  of  inducmg  another  to  part  with  the  same  by  a  safe 
or  exchange  for  other  property  owned  by  him,  and  relying  thereon 
such  other  makes  the  sale  or  exchange,  he  may  rescind  the  trans- 
action within  a  reasonable  time  after  discovering  the  fraud,  by 
returning  or  offering  to  return  what  he  received,  and  compel  a 
restoration  to  his  former  situation.   Menz  v,  Beebe,  842 

2.  In  case  of  a  rescission  of  a  fraudulent  transaction  as  stated,  the  fraud- 

ulent vendee  becomes  a  trustee  for  his  vendor  and  liable  to  account 
for  all  property  received  from  him;  and  in  case  he  is  imable  to 
restore  all  the  property,  then  to  account  for  the  value,  when  ol> 
tained,  of  that  which  he  cannot  restore,  with  interest;  or  if  he  has 
sold  it  for  more  than  its  fair  value,  then  to  account  for  the  amount 
so  received,  with  interest,  the  rule  being  that  the  fraudulent  vendee 
has  no  right  to  profit  by  his  fraud.  Ibid, 

8.  An  agent,  employed  to  sell  goods  on  commission  for  a  stated  period, 
at  the  end  thereof  pretended  to  exhibit  and  account  for  all  unsold 
goods,  thereby  showing  a  considerable  shortage  in  his  accounts, 
representing,  apparently,  property  sold  and  the  proceeds  converted 
by  such  agent  to  his  own  use,  and  then  gave  a  note  and  mortgage 
to  his  principal  for  a  part  of  such  shortaga  The  principal  there- 
after discovered  other  unsold  goods  in  the  possession  or  under  the 
control  of  the  agent,  of  less  value  than  the  balance  of  the  shortage 
in  excess  of  the  note  and  mortgage,  and  subsequently  enforced 
such  mortgage,  but  did  no  other  act  in  ratification  of  the  settle- 
ment. ifeH  that  the  principal  might  rescind  the  settlement  as  to 
the  goods  discovered  after  it  was  made,  and  reclaim  such  goods. 
Oay  u  D,  M,  Osborne  <fc  Co.  041 

4  If  a  person  purchase  or  obtain  goods  of  another  by  fraud,  paying  a 
part  of  the  agreed  consideration  therefor,  and  thereafter  part  with 
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a  portion  of  such  goods  to  a  bona  fide  purchaser,  such  other,  upon 
discovering  the  fraud,  may  affirm  the  transaction  in  toto  as  to  the 
property  beyond  his  reach,  and  rescind  it  in  toto  as  to  all  goods  in 
the  hands  of  his  vendee  not  subject  to  the  bona  fide  claim  of  any 
one  else,  and  reclaim  such  goods  without  returning  or  offering  to 
return  what  was  by  him  received  upon  the  transaction  if  it  was 
not  sufficient  to  more  than  pay  for  the  goods  not  so  reclaimed. 
The  doctrine  that  in  order  to  avoid  a  sale  of  property  induced  by 
fraud  it  is  requisite  that  the  defrauding  party  be  completely  re- 
stored to  his  former  situation,  and  that  any  act  of  the  defi-auded 
party  after  discovering  the  fraud,  recognizing  the  validity  of  the 
transaction,  constitutes  an  irrevocable  election  to  ratify  it,  is  not 
without  exception,  notably,  that  when  the  transaction  is  sepa- 
rable, without  injustice  to  the  wrongdoer,  in  accordance  "with  the 
situation  of  the  property  as  regards  being  part  subject  to  reclama- 
tion by  the  vendor  by  reason  of  being  under  his  control,  and  the 
other  not,  by  reason  of  its  having  teen  transferred 'to  innocent 
third  parties,  the  election  will  be  construed  as  affecting  the  latter 
part  only  if  that  can  reasonably  be  done,  as  where  the  act  recog- 
nizing the  validity  of  the  tran^ction  merely  consists  in  retaining 
payment  or  enforcing  payment  for  goods  sold  to  innocent  third 
parties.  Ibid, 

6.  At  the  time  of  making  a  contract  by  which  defendants  were  to  cut 
and  deliver  large  quantities  of  logs  each  year  for  several  years  at 
plaintiff's  sawmill,  it  was  agreed  that  defendants  should  purchase 
from  plaintiff,  among  other  things,  a  logjging  railroad  and  its  equip- 
ment, then  used  in  carrying  logs  to  said  mill.  A  bill  of  sale  was 
executed,  conveying  in  general  language  all  of  plaintiff's  camp 
and  logging  outfit,  with  a  specification  of  the  different  kinds  of 
property  of  which  said  outfit  consisted,  the  description  therein  of 
the  railroad  property  being  as  follows:  "One  locomotive,  eighteen 
cars,  and  all  the  rail  and  railroad  material  of  every  name  and  nat- 
ure." Thereafter  plaintiff  turned  over  the  railroad  property  as  it 
then  existed  to  defendants,  and  it  was  used  by  them  for  a  consid- 
erable time,  and  until  trouble  arose  between  the  parties,  with  no 
intimation  that  the  transfer  did  not  include  the  right  to  use  the 
bed  on  which  the  rails  were  laid.  Held,  that  the  bill  of  sale,  when 
viewed  in  the  light  of  the  transaction  of  which  it  formed  a  part 
and  of  the  practical  construction  given  it  by  the  parties,  conveyed 
the  right  or  way  of  the  railroad.    Shores  JL  Co,  v.  Stitt^  4oO. 

6.  In  determining  the  meaning  of  words  or  terms  used  in  a  contract, 

the  custom  or  usage  of  the  place  of  the  contract  governs,  whether 
both  parties  knew  of  such  custom  or  not.  The  place  of  the  con- 
tract IS  the  place  of  its  making,  unless  its  terms  indicate  another 
place  for  performance.  Ibid, 

7.  Parol  evidence  is  admissible  to  show  that  a  written  contract,  not 

under  seal,  of  which  there  has  been  manual  tradition,  was  not  to 
become  binding  until  the  happening  of  some  event  or  ascertain- 
ment of  some  fact,  but  not  that  the  contract  was  to  be  presently 
binding  and  to  become  void  on  the  happening  of  some  event. 
Thome  v.  jEtna  Ins,  Co.  593 

8.  The  defendant  county  agreed  to  purchase  a  stone-crusher  of  plaintiff 

imder  a  contract  warranting  the  machine  to  be  thoroughlv  made, 
of  good  material  and  workmanship,  and  capable  of  doing  the  work 
for  which  it  was  intended,  and  providing  that  three  days  should  be 
allowed  for  testing  the  machine,  at  the  expiration  of  which  the 
county  agreed  to  make  settlement    Held,  that  the  county  was  not 
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obliged  to  accept  the  machine  unless  it  was  demonstrated  during 
such  three-dajTs  test  that  it  was  capable  of  crushing  such  rock  as 
existed  in  the  county,  without  breakage  of  substantial  parts.  West- 
ern Wheeled  Scraper  Co.  Chippewa  County,  614 
Dl  The  contract  in  such  case  also  provided  that,  if  any  part  of  the  ma- 
chinery should  prove  defective  or  fail  to  fill  the  warranty,  the 
defendant  shoula  notify  the  plaintifi^  eta,  and  that  continued  pos- 
session of  the  machine  for  thirty  days  after  it  was  set  up  shoula  be 
conclusive  proof  that  it  fulfilled  the  warranty.  Held,  that  such 
notice  was  required  only  where  defects  were  discovered  after  the 
machine  had  been  tested,  and  not  where  it  failed  to  meet  the  pre- 
scribed tests  made  under  plaintiffs  supervision.                        /oict 

10.  In  an  action  on  such  contract  the  defendant  pleaded  failure  of  the 
machine  to  comply  with  the  warranty,  and  its  evidence  tended  to 
show  that  it  was  rejected,  by  the  committee  of  the  county  board 
having  the  matter  in  charge,  at  the  end  of  the  third  day*s  test,  be- 
cause of  defects  in  the  swinging  die;  that  an  arrangement  was 
then  made  between  one  member  of  said  committee  and  plaintifiTs 
agent  by  which  the  latter  was  to  take  possession  of  the  machine, 
obtain  new  dies,  and  run  it  for  the  town  of  which  said  member  was 
chairman;  that  a  majority  of  the  committee  were  present  at  the 
test,  but  that  the  machine  worked  no  more  satisfactorily  than  be- 
fore. On  the  other  hand  the  plaintifiTs  evidence  tended  to  show 
that  the  committee  agreed  to  said  further  test;  that  it  continued 
four  and  three- fourths  days;  and  that  the  macl^ine  worked  satis- 
factorily during  such  time,  except  tliat  the  swinging  die  began  to 
show  signs  of  wear,  but  not  sufficient  to  disable  the  machine.  Held, 
that  it  was  error  for  the  court  to  submit  to  the  jur^  only  the  ques- 
tion whether  the  last-mentioned  test  was  made  within  a  reasonable 
time  after  the  first  die  was  found  defective.  Ibid, 

Contributory  NEOLiaENCE.  See  Master  and  Servant,  6,  S-14  Mu- 
nicipal Corporations,  6,  9.  Neoliqence,  Railroads^  4-7,  10, 
16,23. 

Ck>NVERsiON.    See  AcmoN,  10.    Pleadino,  2,  3. 

CJoNVEYANCEs.  See  Adverse  Possession,  1.  Ejectment.  Equity,  1, 2, 
7-10.  Estates  op  Decedents,  3-5.  Executions.  Findings  of 
Fact.  Fraudulent  Conveyances.  Mortgages,  2,  Public  Lands. 
Register  OF  Deeds.    Tax  Titles.    Trusts. 

CORPORATIONa 

Officers:  Authority,  etc    See  University  of  Wisconsin. 

L  A  corporation  may,  by  its  acts  and  methods  of  conducting  its  busi- 
ness, so  far  as  third  persons  are  concerned,  as  effectually  clothe  its 
officers  with  authority  to  manage,  and  even  close  out  its  business, 
as  though  a  formal  vote  of  record  were  taken.  Northwestern  Fuel 
Co.  V.  Lee^  426 

^  A  sale  of  personal  property,  constituting  a  closing  out  of  the  business 
of  a  corporation,  accompanied  by  delivery  of  possession,  is  sustained 
in  this  case,  although  made  by  the  president  without  the  formal 
sanction  of  the  board  of  directors,  it  appearing  that  the  articles  of 
organization  expressly  provided  that  the  president  should  have  the 
general  direction,  management,  and  control  of  the  proi)erty,  ttSairs, 
and  business  of  the  company,  subject  to  the  direction  of  the  board 
of  directors;  that  during  the  entire  existence  of  the  corporation  he 
had  conducted  its  affairs  as  chief  managing  officer;  that  the  board 
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of  directors  either  knew  of  the  traDsaction  or  did  not  know  because 
they  intrusted  everything  to  the  president;  and  that  they  took  no 
steps  to  disaffirm  it,  even  when  garnishment  proceedings  had  been 
instituted  against  the  purchaser  by  a  creditor  of  the  corporation* 

IbicU 
8.  A  corporation,  not  prohibited  by  its  charter,  may  purchase  its  own 
capital  stock,  yet  such  power  cannot  be  exercisea  by  an  officer  of 
the  corporation  without  special  authorization  in  that  regard  by  its 
board  of  directors.    CcUteaiuc  v.  Mueller,  525 

4.  If  a  secretary  and  business  manager  of  a  corporation,  having  no  au- 
thority other  than  that  ordinarily  incident  to  such  a  position,  sell 
and  deliver  to  another  property  of  the  corporation,  agreeing  to  ac- 
cept in  its  behalf  some  of  its  capital  stock  in  pavment  therefor,  and 
such  other  disable  himself  from  returning  sucn  property  by  trans- 
ferring title  thereof  to  a  third  person,  the  corporation  may,  at  its 
election,  hold  such  other  liable  on  an  implied  promise  to  pay  for 
such  property  at  the  sale  price.  IbicL 

Officer  as  surety  on  corporation  note:  Extension,  See  Bills  and  Notes,  4, 

Officer  not  a  "party  "  to  corporation's  suit    See  Evidence,  7. 

Foreign  corporations:  License.  •  See  Insurance,  1-d. 

Municipal  corporations.    See  Municipal  Corporations. 

COSTa 

See  Appeal,  16,  28.    Garnishment,  8,  4    Officers,  5.    Trusts,  8. 

Though  costs  in  an  equity  case  arQ  in  the  discretion  of  the  court,  that 
means  a  legal  discretion  —  not  mere  arbitrary  judicial  will;  and 
unless  a  person  has  been  called  into  court  by  another  or  prejudiced 
bj  him  in  some  way  in  the  action,  there  is  nothing  for  the  discre- 
tion of  the  court  to  act  upon  in  mulcting  such  other  in  costs.  Menz 
v.Beebe,  342 

COUNTIES. 

See  Contracts,  8-10.    Estoppel,  4    Hiohways,  1-5.    Tax  Titles. 

Under  sea  1308,  Stats.  1898  (authorizing  the  county  board  to  adopt 
main  traveled  roads  as  county  highways,  to  keep  the  same  in  re- 
pair, and  to  designate  other  roads  for  the  purpose  of  making  repairs 
thereon  without  adopting  them  as  county  roads),  a  county  may  pur- 
chase a  stone-crusher;  and  the  fact  that  a  purpose  was  expressed 
to  rent  such  machine  to  the  several  towns  did  not  take  away  such 
power.    Western  W,  S.  Co,  v,  Chippewa  Co.  614 

COURT  AND  JURY. 

See  Contracts,  10.  Instructions  to  Jury.  Judoment,  1.  Master 
AND  Servant,  7,  9. 10.  Municipal  Co^iporations,  9.  Railroads^ 
4-6.  8,  9, 14, 16.    Replevin. 

1.  The  rule  that  disputed  questions  of  fact  on  evidence  are  to  be  an- 
swered by  the  jury  applies  only  where  the  evidence  is  such  that 
there  is  room  for  dinerent  reasonable  inferences  therefrom.  If 
the  truth  of  propjositions  of  fact  upon  which  the  right  of  recovery 
depends  be  not  within  the  range  of  reasonable  probabilities,  no  ques- 
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tion  in  regard  to  them  need  be  sent  to  a  jury  though  there  is  evi- 
dence as  to  their  truth.  O'Brien  v.  C,  St  P.,  M.&0.  R  Co.  628 
2,  To  entitle  plaintiff  to  have  his  alleged  cause  of  action  submitted  to 
a  jury  for  decision,  he  must  produce  evidence  from  which  sensible 
men  of  imbiased  minds  can  reasonably  decide  the  issues  in  his 
favor.  Ibid. 

8.  The  rule  that,  in  determining  whether  a  nonsuit  should  be  granted 
or  a  verdict  directed,  the  evidence  of  plaintiff  only  should  be  con- 
sidered, contemplates  the  consideration  of  such  evidence  in  the 
light  of  matters  of  common  knowledge  and  facts  established  beyond 
reasonable  controversy  in  the  case,  whether  by  evidence  of  plaintiff 
or  defendant  or  both.  Ibid. 

4k  If  the  evidence  of  plaintiff,  taking  the  most  favorable  view  of  it  in 
his  behalf  that  it  will  reasonably  bear,  including  all  reasonable  in- 
ferences therefrom,  and  assuming  that  it  establishes  all  that  it  tends 
to  establish  when  viewed  in  the  K^ht  of  conceded  or  undisputed 
facts,  will  not  support  a  verdict  in  his  favor,  the  verdict,  on  remiest 
being  made  therefor,  should  be  directed  against  him.  Ibid, 

Courts.    See  Appeai*    Judgment.    Receiver&    Terms  op  Court. 

Creditors'  Remedies.  See  Action,  8,  10.  Agency,  8.  Assignment. 
Contracts,  3,  4  Corporations,  4.  Equity,  4,  6.  7.  Estates  of 
Decedents,  5.  Fraudulent  Conveyances.  Garnishment.  In- 
solvency. Liens.  Partnership,  1,  2,  6-8.  Pledges.  RECEivEBa 
Voluntary  Assignment. 

CRIMINAL  LAW  AND  PRACTICR 

1.  A  complaint  made  before  a  iustice  of  the  peace,  which  alleges  in  the 

language  of  the  statute  that  the  defendant  did  wilfully,  feloni- 
ously, and  with  malice  aforethought  kill  and  murder  a  certain 
person,  is  suflScient  to  give  the  justice  jurisdiction  upon  the  pre- 
liminary examination.    Butler  v.  State,  864 

2.  On  the  trial  of  an  issue  as  to  the  sanitv  of  a  person  charged  with 

murdet  the  admission  of  a  physician  s  testimonv  that  cuts  on  the 
body  of  the  victim  appeared  to  have  been  made  oy  a  sharp  instru- 
ment and  that  death  occiu-red  from  a  fracture  of  the  skull  and 
hemorrhage,  was  not  prejudicial  to  defendant,  where  those  facts 
were  wholly  undisputed  throughout  the  case.  Ibid 

B.  An  instruction  that  insanity,  to  constitute  a  defense,  must  be  such 
a  perverted  and  deranged  condition  of  the  ment-al  and  moral  facul- 
ties as  to  render  a  person  incapable  of  distinguishing  between 
right  and  wrong,  or  not  conscious,  at  the  time,  of  the  nature  of  the 
act  which  he  is  committing,  or  such  a  complete  destruction,  other 
than  volimtarj^,  of  his  will  that  his  actions  are  not  subject  to  it  but 
are  beyond  his  control,  is  held  to  statfe  correctly  the  rule  of  law 
most  favorable  to  defendant  Ibid 

4.  An  instruction  in  a  criminal  case  that  a  reasonable  doubt  is  a  doubt 

for  which  a  reason  can  be  given  based  on  the  evidence  in  the  case, 
is  correct  Ibid 

5.  An  instruction  defining  a  reasonable  doubt  as  being,  among  other 

things,  "such  a  doubt  as  would  govern  and  control  a  reasonably 
prudent  man,  and  deter  him  from  acting  or  deciding  in  his  own 
most  impoi-tant  affairs  and  concerns  of  life,"  is  not  erroneous. 

Ibid 
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6.  A  mistake,  in  charging  the  jury  that  a  reasonable  doubt  is  one 

which,  after  a  consideration  of  all  the  evidence  in  the  case,  "  leaves 
the  minds  of  the  jury  in  that  condition  that  they  can  say  that  they 
feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge," —  using  the  word  "  can  "  instead  of'**  cannot," —  is  held  not 
to  have  been  a  material  error,  where  it  is  evident  from  the  circum- 
stances and  the  remainder  of  the  charge  that  the  jury  could  not 
have  been  misled  thereby.  Ibid, 

7.  An  instruction  that,  if  there  is  one  single  material  fact  in  the  case 

proved  to  the  satisfaction  of  the  jury  by  a  preponderance  of  the 
evidence  which  is  inconsistent  with  the  guilt  of  the  defendant, 
this  is  sufficient  to  raise  a  reasonable  doubt  and  justify  an  ac- 
quittal, is  not  erroneous  as  tending  to  imply  that  unless  some 
substantive  fact  is  proved  by  the  preponderance  of  the  evidence  it 
will  not  raise  a  reasonable  doubt,  where  full  and  accurate  instruc- 
tions were  given  as  to  the  persistency  of  the  presumption  of  inno- 
cence, the  propriety  of  the  most  charitable  and  merciful  construction 
of  the  facts,  and  the  necessity  that  every  reasonable  doubt  should 
be  removed  before  conviction  would  be  oustified.  Ibid, 

8.  In  a  prosecution  of  a  father  for  an  assault  with  intent  to  commit  rape 

upon  his  daughter,  the  fact  that  there  was  no  evidence  of  in- 
jury to  the  person  of  the  prosecutrix,  no  outcry  when  help  was  at 
hand,  and  no  complaint  until  long  afterwards,  taken  in  connection 
with  her  threats  against  her  father,  her  ill  feeling  against  him  as 
manifested  on  the  trial,  and  the  evident  desire  of  the  whole  family 
to  get  rid  of  him,  is  held  to  throw  such  doubt  upon  her  story  that 
a  conviction  based  upon  her  uncorroborated  evidence  will  not  be 
sustained.     Wilcox  v.  State,  650 

Cross-examination.    See  Evidence,  1, 9. 

Custom,    See  Contracts,  6.    Loos  and  Timber,  8. 

DAMAGEa 

See  Loos  and  Timber,  1.    Master  and  Servant,  8,  4    Railroads^ 
2,  8, 12.    Register  of  Deeds.    Sale  of  CHArrELs,  10, 11. 

1.  In  an  action  by  a  married  man  for  personal  injuries,  he  is  entitled  to 

recover  the  value  of  his  wife's  services  in  nursing  him,  rendered 
necessary  by  the  injuries.    Crouse  v.  C,  <&  N,  W,  E,  Co,  196 

2.  In  an  action  for  personal  injuries  producing  permanent  disabilitv, 

the  annuity  tables  found  in  the  Ke vised  Statutes  are  admissible 
upon  the  question  of  damages,  but  they  are  to  be  considered  in  con- 
nection with  all  other  evidence  on  that  issue,  and  not  to  be  treated 
as  the  mathematical  basis  for  determining  such  damages.       Ibid, 

8.  The  fact  that  the  plaintiff  is  a  married  man  cannot  be  considered  in 
determining  the  damages  for  a  personal  injury.  Ibid, 

4.  In  an  action  founded  on  false  and  fraudulent  representations  of  de- 
fendant whereby  plaintiff  was  induced  to  enter  into  a  contract  to 
cut  and  bank  the  timber  on  certain  lands  of  defendant,  the  tort 
being  waived  and  a  recovery  sought  on  implied  contract,  plaintiff 
cannot  recover  as  damages  the  proiits  which  he  would  have  made  on 
the  performance  of  the  contract  had  the  facts  been  as  represented, 
but  can  recover  only  the  amount  which  the  defendant  has  been  en- 
riched or  benefited  by  his  false  representations.  Huganir  v.  Cotter^ 


Digitized  by 


Google 


696  INDEX.  [102 


Death  by  wrongful  act,  etc    See  Action,  1-5.    RAiLROADe,  11-13. 

Debtor  AND  Creditor.  See  Action,  8, 10.  Agency.  Assignment.  Bill& 
AND  Notes,  10,  12.  Contracts,  3,  4  Corporations,  4.  Equity, 
4,  6,  7.  Estates  op  Decedents,  5.  Executions.  Fraudulent 
Conveyances.  (Garnishment.  Insolvency.  Liens.  Partner- 
ship, 1,  2,  6-a    Pledges.    Receivers.    Voluntary  Assignment. 

Deceit.    See  AcrnoN,  «,  7,  9.    Damages,  4. 

Dedication  of  streets,  eta    See  Plat  of  Lands. 

Deeds.  See  Equity,  1,  2,  7,  a  Estates  of  Decedents,  6.  Findings 
OF  Fact.  Fraudulent  Conveyances,  1.  Insurance,  17.  Mort- 
gages, a    Register  of  Deeds.    Trusts. 

Definitions.    See  Words  and  Phrases. 

Delay  in  bringing  action.    See  Equity,  1,  &   Highways,  2l   Officers,  8. 

Depositions.    See  Evidence,  3-5.    Voluntary  Assignment,  1* 

Disability.    See  Insurance,  7,  a 

Discretion.    See  Costs.    Garnishment,  4    Pleading,  2» 

Dissolution  of  partnership.    See  Partnership,  2. 

DIVORCR 
See  CoNFUCT  of  Laws. 

1.  Under  sec.  2364,  Stats.  1898  (providing  that  in  actions  for  divorce 

the  court  may  adjudge  to  the  wife  such  alimony  out  of  the  estate 
of  the  hushcuid,  for  her  support  and  maintenance,  as  it  shall  deem 
just  and  reasonable,  having  always  due  regard  to  the  situation  of 
the  parties  and  all  the  circumstances  of  the  case),  the  court  is  not 
limited  to  making  an  allowance  payable  at  stated  i)eriod8,  but  may 
allow  a  sum  of  money  payable  in  gross.    Hooper  v.  Hooper,       5fi^ 

2.  In  an  action  for  divorce  brought  by  the  wife  it  appeared,  amon^ 

other  tbin^  that  the  parties  were  about  sixt^  years  of  age,  had 
been  married  twenty  years,  and  occupied  a  mch  social  position; 
that  defendant  had  property  worth  $80,000,  and  received  a  large 
income  therefrom  as  well  as  from  his  professional  business;  and 
that  the  plaintiff  was  without  fault  except  such  as  the  defend- 
ant was  in  duty  bound  to  condone.  Held,  that  an  allowance  to  the 
plaintiff  of  $7,000  payable  in  gross,  together  with  a  monthly  allow- 
ance equal  to  about  one  seventh  of  the  defendant's  income,  waa 
not  excessiva  IhidL 

DOMICILE. 

1.  In  a  proceeding  to  probate  a  will  the  evidence  (stated  in  the  opinion) 

is  held  to  sustain  a  finding  that  the  testator,  formerly  a  resident  of 
Louisiana,  was  at  the  time  of  his  death  a  resident  of  and  domiciled 
in  this  state.     Frame  v.  Thormann,  653 

2.  In  order  to  effect  a  change  of  domicile  from  one  state  to  another  it 

is  only  essential  that  there  should  be  a  removal  accompanied  by  an 
intention  to  make  the  new  abode  a  permanent  residence  or  home; 
and  the  fact  that  there  was  an  intention  to  return  to  the  former 
domicile  at  some  future  indefinite  time  would  not  prevent  the 
change  from  taking  effect  Ibid. 

Dormant  Partner.    See  Partnership,  2. 

Ejection  of  passenger  from  train.    See  Railroads^  1-3. 
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EJECTMENT. 

See  Adverse  Possession,  1.    Estates  op  Decedents,  4 

A  holding  under  an  invalid  certificate  of  Jiomestead  entry  is  not  a 
holding  "  by  color  of  title  "  such  as  will  support  a  recovery  for  im- 
provements under  sec.  3096,  R  a  1878.     Wfittcomb  v.  Provost,    278 

Election  between  remedies.  See  Action,  10.  Contracts,  4  Corpo- 
rations, 4    Damages,  4    Partnership,  5.    Pleading,  3,  8. 

Entire  Contract.  See  Appeal^  2,  Insurance,  13, 14  Master  ani> 
Servant,  1-4 

EQUITY. 

See  Action.  8.  Appeal,  1,  23.  Assignment,  1,  4  Costs.  Divorce. 
Estoppel^  Fraud.  Fraudulent  Conveyances.  Garnishment, 
4  Highways,  2-5.  Judgment,  2,  7,  a  Mortgages.  Nuisances. 
Officers.    RECEivBRa    Suretyship.    Trusts  and  Trustees. 

1.  Mere  delay,  short  of  the  statutory  period  of  limitation,  in  bringina^ 

an  action  to  reform  a  deed  does  not  preclude  the  ^ranting  of  sucE 
relief,  where  the  action  is  brought  soon  after  the  discovery  of  the 
mistake  on  which  it  is  based,  and  it  does  not  appear  that  the  other 
party  has  been  prejudiced  by  the  delay.    Ellis  v.  8,  W.  L,  Co.   40O 

2.  By  mistake  the  land  in  cfuestion,  the  title  to  which  was  held  in  trust, 

was  conveyed  by  the  trustee  with  other  lauds  to  a  corporation  of 
which  he  was  president  and  manager,  conducting  its  business  and 
his  own  as  if  thev  were  ona  When  he  afterwards  withdrew  from 
the  corporation  he  conveyed  to  it  all  his  property  of  every  kind  in 
consideration  of  its  assuming  certain  indeotedness.  Thereafter  the 
corporation  delivered  to  him  a  lease  of  the  land  in  question  which 
had  been  executed  by  it  as  lessor,  with  intent  to  relinquish  any 
claim  to  the  property.  The  mistake  had  not  then  been  disco vered^ 
and  both  parties  supposed  the  legal  title  to  this  land  was  still  in 
the  trustee.  Held,  m  an  action  by  the  cestui  que  trust  to  correct 
the  mistake  by  reformation  of  the  original  deea  to  the  corporation, 
that  the  latter  was  not  entitled,  as  a  condition  of  a  recovery,  to 
have  the  cestui  que  trust  pay  to  it  the  simi,  if  any,  which  he  owed 
the  trustee  on  account  of  the  land.  Ibid, 

8.  A  com{>laint  alleged  that  the  defendant  corporation,  in  consideration 
of  plaintiff's  relinquishment  to  it  of  all  his  interest  as  a  stockholder 
and  the  conveyance  to  it  of  personal  property,  agreed  to  pay  certain 
debts  owing  by  plaintiff,  and  that  it  had  failed  and  refused  to  pay 
a  part  thereof.  It  did  not  allege  insolvency  of  the  defendant  or 
facts  entitling  plaintiff  to  a  rescission  of  the  contract  It  prayed 
for  an  accountmg  and  that  defendant  be  required  to  reconvoy. 
Held,  that  a  general  demurrer  was  properl  v  sustained  on  the  ground 
that  the  remedy  at  law  for  the  breach  of  the  contract  was  complete 
and  adequata    Ellis  v.  Southwestern  Laud  Co,  409 

4.  Where,  in  consideration  of  the  transfer  of  propert5r  to  him,  a  person 
has  agreed  to  pay  certain  debts  of  the  vendor,  his  failure  to  pay  a 
part  of  them  does  not  entitle  the  vendor  to  a  rescission  of  the  con- 
tract. Ibid. 

6.  An  action  for  equitable  relief  cannot  be  sustained  on  the  ground  that 
it  may  prevent  a  multiplicity  of  actions,  where  no  facts  are  alleged 
to  show  that  such  will  be  the  result  Ibid, 

(J.  To  sustain  a  suit  in  equity  for  an  accounting,  some  special  and  sub- 
stantial ground  of  equity  jurisdiction  must  be  alleged,  and  it  must 
appear  that  the  remedy  at  law  is  inadequate.  Ibid* 
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7.  In  an  action  for  an  accounting  and  to  compel  a  reconveyance  of  prop- 

erty on  the  ground  that  defendant  had  faded  to  pay  debts  of  plaintiff 
which  it  had  assumed  in  consideration  of  the  transfer,  equity  will 
not  take  jiirisdiction  on  the  ground  that  plaintiff  has  a  vendors 
lien  on  land  sold,  where  it  appears  that  the  land  was  conveyed  prior 
to  the  making  of  the  contract  in  question  and  was  not  a  p^irt  of  its 
consideration.  Ibid. 

8.  An  aged  couple  conveyed  their  entire  property,  a  homestead  of  ten 

acres,  to  a  married  daughter,  R,  in  consiaeration  of  an  agreement 
on  her  part  to  support  them  during  their  lives  and  to  support  an 
unmarried  dauj^hter  so  long  as  she  remained  single,— all  to  reside 
upon  the  premises.  The  grantee  resided  on  the  land  but  a  few 
mouths,  and  then  moved  away  and  ceased  to  support  her  parents 
and  sister,  who  continued,  however,  to  reside  there  until  the  father's 
death  a  year  and  a  half  later,  no  steps  being  taken  to  rescind  the 
con  veyanca  Immediately  after  the  father's  death  another  daughter 
and  her  husband,  J.,  moved  upon  the  premises,  and  within  a  few 
months  J.  obtained  a  deed  of  the  premises  from  K,  expressing  a 
consideration  of  $50.  The  mother  and  the  unmarried  daughter 
subsequently  consented  in  writing  to  the  conveyance  to  J.  and  to 
his  assumption  of  the  contract  for  support,  and  he  continued  there- 
after to  perform  that  contract  to  the  satisfaction  of  the  beneficia- 
ries. No  objection  on  the  part  of  the  other  heirs  was  made  until 
after  the  death  of  the  mother  about  two  years  later.  fleW,  that 
said  heirs  were  guilty  of  such  laches  as  would  preclude  them  from 
asserting  any  right  they  might  have  had  upon  the  death  of  their 
father  to  a  rescission  of  the  conveyance  ana  a  revesting  of  the  title 
in  his  heir&    Cross  v.  Bowker,  497 

Ik  Before  a  court  of  equity  will  enforce  an  alleged  i)arol  agreement  to 
convey  land  there  must  be  shown  a  specific  agreement  to  convey, 
based  upon  a  good  consideration.  A  mere  intention,  even  though 
repeatedly  asserted  and  partly  executed,  is  not  enough.  Sipes  r. 
Decker,  688 

10.  In  an  action  to  foreclose  a  mortgage  given  by  T.  on  lands  purchased 
by  him  from  plaintiff's  husband,  since  deceased,  a  daughter  of  the 
grantor  answered  by  way  of  counterclaim  that  while  residing  in 
Kansas  she  had  been  induced  by  her  father  to  move  to  Wisconsin 
and  reside  with  him  by  promises  that  if  she  would  do  so  she  should 
have  the  lands  in  question;  that  her  father  had  then  given  her  the 
lands  upon  the  condition  that  she  should  give  him  one  third  of  the 
crops  raised  thereon  during  his  lifetime;  tnat  she  had  accepted  the 
gift  and  entered  into  possession  of  the  premises,  to  the  knowled^ 
of  the  plaintiff,  and  was  still  in  possession  thereof;  that  while  ill 
her  fatner  had  caused  a  deed  of  said  lands  to  her  to  be  prepared, 
but  was  induced  bv  the  fraud  and  undue  influence  of  the  plaintiff  not 
to  execute  it;  and  that  while  feeble  in  mind  and  body  he  had  been 
induced,  by  like  fraud  and  undue  influence,  to  conv^  the  lands 
to  T.  and  take  back  the  note  and  mortgage  in  plaintifTs  name  for 
a  part  of  the  purchase  money.  Held,  that  no  legal  or  equitable 
right  of  the  daughter  in  the'  lands  was  shown  which  would  war- 
rant the  interposition  of  a  court  of  equity.  Ibid. 

ESTATES  OF  DECEDENTa 

See  Action,  5,  7.  Domicile,  1.  Judgment,  a  Partnership,  3,  a  Wills. 

1.  A  pledge  by  an  executor  of  the  assets  of  the  estate,  even  though 
made  to  secure  a  loan  for  his  own  personal  benefit,  is  valid  if  the 
pledgee  has  no  knowledge  or  notice  of  the  intended  perversion  of 
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the  proceeds,  but  takes  the  property  in  good  faith.  Hemmy  r. 
HawMnSy  56 

2.  An  executor  wrote  to  the  defendant,  from  whom  he  proposed  to  bor- 
row money,  that  the  county  judge  would  make  an  oraer  in  regard 
to  a  loan,  and  then  he  would  be  ready  to  take  it  After  receiving 
a  favorable  reply,  he  sent  to  the  defendant  a  note  signed  by  him 
as  executor,  also  a  note  and  mortgage  belonging  to  the  estate,  as- 
signed by  him  as  executor,  as  collateral.  In  a  letter  accompanying 
the  instruments  he  requested  the  defendant  to  place  the  larger 
part  of  the  money  in  the  bank  to  his  cthe  executor's)  credit,  and 
retain  the  balance  for  awhile  "as  that  is  mainly  to  pay  expenses 
of  administration,  part  of  it  coming  to  ma"  HddU  insufficient  to 
charge  the  defendant  with  knowledge  that  the  loan  was  not  made 
for  the  benefit  of  the  estate.  Ihid, 

^  A  finding  of  the  trial  court  that  an  administrator  was  not  interested 
directly  or  indirectly  in  a  sale  of  the  land  of  his  intestate  is  held  to 
be  against  the  preponderance  of  the  evidence  in  this  case,  from 
which  it  appears,  amon^  other  things,  that  the  land  was  bid  in  at 
a  fair  price  oy  the  admmistrator's  son,  who  is  not  shown  to  have 
had  any  means  to  pay  for  it;  that  before  the  sale  was  completed,  in 
order  to  procure  the*  discharge  of  mortgages  then  existing  on  the 
land  to  an  amount  equaling  about  three  fourths  of  the  purchase 

Erice,  the  administrator  mortgaged  his  own  land  and  joined  with 
is  son  in  giving  notes  secured  by  mortgage  on  a  part  of  the  land 
in  question;  that  within  two  months  after  the  sale  was  completed 
the  son  deeded  to  his  father  most  of  the  unincumbered  part  of  the 
land;  and  that  the  explanation  of  these  transactions  and  the  testi- 
mony as  to  how  the  son  paid  for  the  property  are  vague  and  unsat- 
isfactory.    Qibson  v.  Gibson,  601 

4,  Under  sea  3914^  Stats.  1898,  providing  that  if  an  administrator  is  in- 

terested, directly  or  indirectly,  in  the  purchase  of  land  sold  by  him 
in  his  official  capacity  the  sale  shall  be  void,  such  a  sale  is  not  ab- 
solutely void,  but  voidable  only,  and  until  it  is  set  aside  in  a  proper 
action  the  purchaser  has  the  legal  title  to  the  land  and  the  person 
entitled  to  question  the  sale  cannot  maintain  ejectment.  McCrubh 
V.  Bray,  86  Wi&  383,  distinguished.  .   Ibid, 

5.  An  administrator  cannot  maintain  an  action  under  sec.  8832,  Stata 

1898,  to  set  aside  a  deed  of  his  decedent  on  the  ground  that  it  was 
made  with  intent  to  defraud  creditors,  except  for  intent  to  defraud 
the  existing  creditors,  who  alone  are  represented  by  him.  O'Mal- 
ley  V.  O'Malley,  639 

ESTOPPEL. 

See  Bills  and  Notes,  4    Highways,  4    PLEADma,  t 

1.  The  plaintiff  corporation,  being  the  owner  of  pine  lands,  was  applied 
to  by  defendants  to  fix  a  price  on  certain  tracts,  including  the 
tract  in  suit  It  gave  a  price  on  the  other  lands,  but  stated  pos- 
itively to  defendants  that  it  did  not  own  the  tract  in  suit  It  knew, 
at  the  time,  that  defendants  were  logging  all  the  pine  lands  they 
could  profitably  purchase  in  that  vicinity  and  were  constantly  in 
the  market  to  buy  such  lands,  and  that  one  B.  claimed  to  own  the 
tract  in  question  under  a  tax  deed  and  had  offered  it  for  sale  to 
others.  Kelying  on  plaintiff's  disclaimer,  defendants  bought  the 
tract  from  B.  Held,  that  plaintiff  was  estopped  from  asserting  its 
title  as  original  owner  of  the  tract,  even  though  it  believed,  when 
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it  made  the  disclaimer,  that  R's  tax  title  was  valid.  Two  Rivers 
Mfg,  Co.  V,  Day,  32d 

2.  The  fact  that  the  state  of  the  title  was  apparent  from  the  record  did 

not  prevent  an  estoppel,  the  positive  disclaimer  by  plaintiff  having 
been  such  as  to  encourage  and  mislead  defendants  into  expenditure 
upon  the  bad  or  doubtful  title.  Oove  v.  White,  20  Wis.  425,  and 
Kingman  v,  Qraham,  51  Wis.  232,  distinguished.  Ibid. 

3.  A  public  corporation  is  not  estopped  by  mere  mistakes  of  its  officers 

in  performmg  their  official  duties  imposed  upon  them  by  law.  QU- 
bert  V.  Pier,  834 

4.  A  county  is  not  estopped  from  claiming  title  to  lands  which,  as  lands 

of  the  county,  were  exempt  from  taxation,  by  reason  of  the  acts  of 
officers  in  taxing  the  lands,  selling  them  for  the  taxes,  and  stating 
at  the  time  of  the  tax  sale  that  the  county  had  no  interest  in  the 
lands,  although  the  purchaser  relied  upon  such  statement  in  pur- 
chasing at  such  sale  and  thereafter  taking  a  tax  deed.  iotdL 

EVIDENCE. 

See  Appeal,  9-15, 17.  Bills  and  Notes,  1,  2,  9, 10. 12.  Contracts,  7. 
Court  and  Jury.  Criminal  Law,  2,  8.  Damages,  2,  8.  Estates 
OP  Decedents,  2-4  Fraud,  3-5.  Garnishment,  1.  Highways, 
6,  7.  Insolvency,  2,  3.  Insurance,  18.  Judgment,  3->5.  Logs 
AND  Timber,  3.  Pleading,  a  Railroads,  11,  12,  18,  19,  21.  Re- 
ceivers, 3.  Replevin.  Sale  of  Chattels,  4.  Tax  Titles>  2. 
Voluntary  Assignment,  1,  a    Wills,  2-1 

1.  An  error  in  not  permitting  a  witness  to  be  fully  cross-examined  is 

cured  by  permitting  an  exhaustive  cross-examination  on  the  same 
subjects  when  he  reappeared  in  rebuttal  Piano  Mfg,  Co,  v.  Berg- 
mann,  ,  21 

2.  In  an  action  upon  a  written  contract  for  the  sale  of  a  binder  the 

court  properly  sustained  an  objection  to  a  question,  asked  of  the 
purchaser,  as  to  what  the  bargain  was;  and  such  ruling  was  not  a 
refusal  to  permit  the  purchaser  to  testify  as  to  representations 
made  to  him  by  the  vendor's  agent  before  and  at  the  time  the  con- 
tract was  signed.  ibidL 

8.  The  incompetency  of  a  party  under  sec.  4070,  R.  S.  1878,  to  testify  as 
to  nersonal  transactions  between  himself  and  one  whom  he  claims 
to  have  been  the  agent  of  the  adverse  party,  is  not  removable  by 
the  examination  of  such  party  otherwise  than  as  a  witness  at  the 
instance  of  such  adverse  party  and  the  introduction  of  such  exam- 
ination in  evidence  by  such  party  in  his  own  behalf.  Maldaner  v. 
Smith,  30 

4  The  incompetency  of  a  party  to  testify  under  sea  4070,  R.  S.  1878,  is 
removable  only  by  the  conduct  of  the  adverse  party  in  the  manner 
indicated  in  such  section.  The  door  for  such  party  to  testify  is 
closed  by  the  statute  against  any  effort  of  his  to  open  it  The  ad- 
verse party  must  open  the  door,  if  opened  at  all  Ibid, 

5.  The  mere  taking  of  a  deposition  does  not  make  it  evidence  for  either 

party.  Though  it  may  be  offered  by  either,  when  offered  it  is  the 
evidence  of  the  party  offering  it,  regardless  of  at  whose  instance  it 
was  taken.  Ibid 

6.  Information  acquired  by  a  physician  while  examining  a  person,  not 

for  the  purpose  of  curing  or  helping  her,  but  to  determine  the  ques* 
tion  of  ner  mental  competency  with  a  view  to  an  application  for 
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her  release  from  g^uardianship,  is  not  '*  information  necessary  to 
enable  him  to  prescribe  for  sucn  patient  as  a  physician,"  within  the 
meaning  of  sea  4075,  R  S.  1878.  and  the  physician  may,  therefore, 
give  testimony  thereof.    In  re  Will  of  Bruendl,  45 

7.  An  officer  of  a  corporation  which  is  a  partv  to  an  action  in  which 

the  opposite  party  claims  under  a  deceased  person  is  not  himself  a 
"  party  "  so  as  to  be  incompetent,  imder  sea  4069,  R  S.  1878,  to  tes- 
tify in  respect  to  transactions  had  by  him  personally  with  such  de- 
ceased person.  Ibid. 

8.  The  opinion  of  a  nonexpert  witness  as  to  the  mental  condition  of  a 

person  cannot  properly  be  received  in  evidence  until  such  witness 
has  first  qualified  himself  by  stating  facts  within  his  personal 
knowledge  and  means  of  personal  observation,  such  as  to  satisfy 
the  court  of  his  ability  to  give  an  intelligent  opinion  liable  to  be 
of  some  assistance  to*^  the  jury  in  coming  to  a  correct  conclusion. 
Crawford  v.  Christian,  51 

9.  A  witness  cannot  properly  be  cross-examined  as  to  a  mere  collateral 

matter,  not  affecting  his  credibility,  but  tending  to  disgrace  him. 

Ibid, 

10.  An  hypothetical  question  to  an  expert  witness,  which,  after  stating  in 

detail  the  particulars  of  the  plaintiff's  injury,  his  symptoms,  treat- 
ment, and  subsequent  physical  condition,  asks  the  witness  what 
in  his  judgment  was  the  cause  of  the  plaintiff's  condition,  held 
proper.   Grouse  v.  C.  <&  N,  W.  R  Co.  .  196 

11.  Proof  of  the  mailing  of  a  written  notice  in  time  to  reach  the  person 

addressed  in  the  regular  course  of  the  mail,  pHma/ocie  establishes 
the  fact  that  it  was  so  received.    Small  v.  Prentice,  256 

Examination  of  offenders.    See  Criminal  Law,  1. 

ExcEPTiONa    See  Appeal,  4-6. 

Excessive  Damaoe&    See  Railroads,  2. 

EXECUTIONa 
See  Insolvency,  4    Voluntary  Assignment,  8. 

1.  Mere  inadequacy  of  price  paid  at  an  execution  sale  of  land  will  not 

justify  the  setting  aside  of  the  sale,  especially  as  against  bona  fide 
purchasers  from  toe  purchaser  at  such  sale.    Phillips  i\  Hyland,  253 

2.  Failure  of  the  register  of  deeds  to  index  a  certificate  of  the  sale  of 

land  on  execution,  as  required  by  sea  761,  R.  S.  1878,  does  not  in- 
validate the  sal&  Ibid. 

Executors  and  Administrators.    See  Action,  1-^,  7.    Estates  op  De- 
cedents.   Judgment,  6.    Partnership,  2,  S,    Wiua 

Exemptions.    See  Insolvency,  4 

Expert  Testimony.    See  Evidence,  6,  8,  la    Railroads,  11. 

Extension  of  time  for  payment    See  Bills  and  Notes,  8-5. 

False  Representations.    See  Action,  6, 7, 9.    Damageq,  4, 

Fences.    See  Railroads,  22,  2a 

Filing. 
Of  chattel  mortgagea    See  PARTNERsrap,  4 
Of  bond  of  assignee.    See  Voluntary  Assignment,  2^ 
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FINDINGS  OF  FACT. 

See  Appeal,  8-15.    Practice,  2, 

In  an  action  to  ^t  aside  deeds  on  the  ground  of  fraud,  a  finding  of 
the  trial  court  that  purchasers  from  plaintiflTs  grantee  t<x)k  title 
with  notice  of  facts  and  circumstances  suflScient  to  put  them  upon 
inquiry,  which  would  have  led  them  to  discover  the  fraud  of  their 
grantor  in  obtaining  title  from  the  plaintiff,  is  hdd  to  be  an  infer- 
ence of  fact  from  various  items  of  evidence,  and  not  a  conclusion 
of  law.  It  will  therefore  not  be  disturbed  unless  the  evidence  pre- 
ponderates against  it    Banddl  v.  JeUeff,  480 

Fire  Insurance,    See  Insurance,  9-i8. 

Foreign  Corporations.    See  Insurance,  1-C 

Foreign  Judgment.    See  Judgment,  6. 

Forfeiture.    See  Insurance,  9, 10, 12-14, 16-18. 

FRAUD. 

See  Bills  and  Notes,  1,  2.  Contracts,  1-4  Damages,  4  Equity,  la 
Findings  op  Fact.  Fraudulent  Conveyances.  Judgment,  7. 
Sale  op  Chattels,  1.    Wills,  3. 

1.  Proof  that  the  ^gent  with  whom  the  defendant  contracted  for  the 

gurchase  of  a  harvester  was  a  man  with  whom  the  defendant 
ad  traded  for  years  and  in  whose  integrity  and  business  standing 
he  had  confidence,  is  not  sufficient  to  raise  a  presumption  of  a  con- 
fidential relation,  which  would  shift  the  burden  of  proof  as  to  fraud 
in  the  transaction  from  the  defendant  to  the  plaintiff.  Piano  Mfg. 
Co,  u  Bei^gmann,  21 

2.  Instructions  to  the  effect  that  a  party  who  procures  the  execution 

by  another  of  a  contract  by  fraud  and  misrepresentation  cannot 
then  bar  a  defense  thereto,  on  the  ground  that  the  other  party  has 
been  ignorant  or  negligent,  are  held  to  have  been  properly  refused 
as  inapplicable  to  any  of  the  questions  submitted  tor  a  special  ver- 
dict, although  they  might  have  been  proper  and  applicable  had 
there  been  a  general  verdict;  and  they  were  rendered  wholly  im- 
material by  a  finding  of  the  jury  that  the  contract  in  suit  was  not 
so  procured.  IbidL 

8.  The  admissions  of  an  alleged  defrauded  party,  made  long  after  the 
act  sought  to  be  avoided  for  fraud  occurred,  are  not  admissible  as 
evidence  to  affect  the  title  to  property  involved.  Small  v.  Cham- 
peny,  61 

4  In  the  submission  to  a  jury  of  a  cause  of  action,  predicated  on  cir- 
cumstances which  in  Law  raise  a  presumption  of  fraud  or  tmdue 
influence,  it  is  improper  to  say  that  the  burden  of  proof  is  on  the 
person  charged,  to  disprove  it  The  true  rule  is  that  when  circum- 
stances are  established  from  which,  as  a  matter  of  law,  a  presump- 
tion of  fraud  or  undue  influence  arises,  then  the  burden  of  proof  is 
on  the  party  charged  with  being  guilty  thereof  to  show  that  he  is 
innocent  and  that  the  alleged  defrauded  party  acted  voluntarily 
and  of  his  own  free  will  Ibid, 

6.  In  an  action  to  recover  moneys  alleged  to  have  been  advanced  by 

Slaintiff  for  the  purchase  of  securities  which  were  assigned  to  the 
efendant,  the  plaintiff  acknowledged  that  he  received  the  money 
from  the  defendant's  husband,  since  deceased,  but  claimed  that  it 
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was  paid  to  him  by  the  deceased  in  satisfaction  of  a  debt  contracted 
seventeen  vears  previously.  Held^  that  such  claim  might  be  met 
by  proof  of  the  fact  that  plaintiff  had  for  years  been  in  straitened 
circumstances  while  the  deceased  had  ample  means  and  property, 
such  evidence  tending  to  show  that  the  claim  was  fraudulent. 
WiUiamsv.  Williams,  240 

Frauds*  Statute  op.    See  Equity,  9, 10.    Fraudulent  Conveyances. 

FRAUDULENT  CONVEYANCE& 
See  Estates  of  Decedents,  6.   Garnishment,  Z,    Partnership,  1. 

1.  A  debtor  made  a  voluntary  transfer  of  all  his  personalty  to  his  wife, 

and  at  the  same  time  a  voluntary  conveyance  to  her,  through  a 
third  person,  of  all  his  realty,  by  a  deed  stating  that  the  convevance 
was  made  subject  to  the  reasonable  and  necessary  support  of  such 
debtor,  and  that  the  same  was  intended  to  be  and  remain  a  lien 
upon  said  premises  during  his  lifa  Held,  that  the  two  conveyances 
must  be  construed  together  as  one  act,  and  were,  within  the  mean- 
ing of  sec.  2306,  Stats.  1898,  gifts  in  trust  for  the  person  making  the 
same,  and  as  such  were  void  as  against  creditors.  Stapleton  v, 
Brannan,  26 

2.  The  principal  defendants  owed  their  father  about  $2,100,  and  others 

about  $6,000.  To  secure  the  debt  to  their  father  one  of  them  gave 
him  a  mortgage  on  a  stock  of  goods  worth  about  $1,500,  but  re- 
mained in  possession.  The  other  transferred,  by  absolute  bill  of 
sale,  and  delivered  to  the  father  a  stock  of  goods  for  an  expressed 
consideration  of  $1,552,  which  was  about  their  actual  value,  though 
their  inventory  price  was  about  $2,000.  This  transfer  was  claimed 
by  the  son  to  be  a  payment  pro  tanto,  but  by  the  father  to  be  as  se- 
curity only.  Afterwards  plaintiff  obtained  a  judgment  a^inst  the 
sons,  and  garnished  the  father.  Held,  that  the  transaction  stated 
did  not  justify  an  inference  of  fraud  which  would  render  the  father 
liable  as  garnishee  in  respect  to  the  goods  delivered  to  him.  Cun- 
ningham V.  Eagan,  272 

8.  Where  chattel  mortgagees  had  no  knowledge  that  the  mortgagor 
was  insolvent  at  the  time  the  mortgage  was  given,  and  parted  with 
their  money  relying  on  the  strength  of  the  security,  it  cannot  be 
set  aside  in  garnishment  proceedings  instituted  by  other  creditors, 
unless  it  is  shown  that  the  mortgagors  had  a  design  to  defraud 
their  creditors  and  that  the  mortgagees  participated  therein.  Ger- 
man American  Bank  v,  Magill,  682 

GAMma  Contracts.    See  Garnishment,  1« 

garnishment. 

See  Action,  a    Appeal^  a    Fraudulent  CJonveyances,  2,  a    Part- 
nership, 5. 

L  In  garnishment  proceedings,  evidence  that  as  to  money  deposited  by 
the  defendant  with  the  garnishee  the  latter  was  stakeholder  on  a 
wager,  and  that  the  defendant  had  no  beneficial  interest  therein 
but  had  acted  as  agent  for  another  in  making  the  deposit,  was  ad- 
missible as  against  the  objection  that  the  garnishee  could  not  prove 
an  illegal  transaction  as  a  foundation  for  a  defense.  StacUer  v. 
Smith,  298 


Digitized  by 


Google 


TOtt  INDEX.  [102 


2.  The  mortgagee  in  a  chattel  mortgage  of  firm  property  given  to  se- 
cure a  bona  fide  debt  owing  to  him  by  the  partners  individually,  is 
not  subject  to  garnishment  by  the  firm  creditors  after  he  has  sold 
the  property  and  applied  the  proceeds  upon  the  debt,  even  if  the 
mortgage  was  fraudulent  as  to  such  creditors.  Excelsior  MiU  Co. 
V,  Hanover,  809 

8.  A  garnishee  who  denies  liability  and,  upon  trial  of  the  issue,  is  suc- 
cessful is  entitled  to  recover  costs  of  the  plaintiff  under  sec.  2772, 
R.  S.  1878,  providing  that,  in  case  of  a  trial  between  plaintiff  and 
garnishee,  if  the  plaintiff  do  not  recover  more  than  the  garnishee 
admitted  by  his  answer,  the  latter  shall  recover  costs.  Dowling  v. 
FireAsso.  383 

4  Where  in  such  a  case  the  garnishee  is  entitled  to  costs  the  court  has 
no  discretion  to  limit  the  amount  thereof  to  a  fixed  sum,  but  they 
should  be  taxed  and  allowed  as  prescribed  by  the  general  statute 
(sec.  2921,  R.  S.  1878).  IbicL 

Gates  at  highway  crossing.    See  Railroads,  10. 

Good  Faith.    See  Highways,  4 

Gross  Negligence.    See  Railroads,  14 

Guardian  and  Ward.    See  Partnership,  a 

HIGHWAYa 

Powers  of  county  board:  Limit  of  eccpenditure:  Injunction,    See  Coun- 
ties. 

1.  Under  sec.  1308,  R.  S.  1878,  providing  that  any  coimty  board  mav 

annually  levy  "  a  county  road  tax  not  exceeding  §8,000,  which  sliatl 
be  expended  under  their  direction  in  making  culverts,  grading, 
graveling,  ditching,  or  otherwise  improving  "  highways  which  have 
been  adopted  as  county  roads  or  designated  for  the  purpose  of 
spending  money  in  their  repair,  the  amount  which  a  county  may 
spend  upon  highways  in  any  one  year  is  limited  to  the  amount 
previously  raised  by  tax.  Wnatever  was  said  to  the  contrary  in 
Harrison  v.  Milwavkee  Co,  51  Wis.  645,  is  overruled.  Wd)8ter  v. 
Douglas  Co,  181 

2.  Although  a  taxpayers'  suit  to  enjoin  an  illegal  expenditure  of  money 

upon  nighways  pursuant  to  an  unauthorized  resolution  of  the 
county"  board  was  not  commenced  until  after  a  part  of  the  work 
had  been  done  and  some  payments  had  been  made  thereon,  it  is 
held  that  this  was  not  sucli  laches  as  would  bar  the  action  in  re- 
spect to  future  work.  IbuL 
8.  An  injunctional  order  forbidding  county  officers  to  expend  any 
money  or  do  any  work  on  highways  pursuant  to  an  unauthorized 
resolution  of  the  county  board,  or  until  after  a  road  tax  should 
thereafter  be  levied,  was  modified  so  as  to  allow  necessary  repairs 
to  be  made  upon  comity  roads  or  roads  which  had  been  designated 
for  the  expenditure  of  county  money.  Held,  that  this  merely  per- 
mitted such  repairs  as  were  necessary  to  make  travel  safe,  and  did 
not  allow  general  road  work,  as  contemplated  by  the  resolution,  to 
be  carried  on.                                                                                Ibid, 

4  The  deliberate  disobedience  of  the  injunctional  order  by  the  county 
officers  in  proceeding  with  general  road  work  and  paying  for  the 
same  could  not  be  in  good  faith,  nor  could  there  be  any  ratification 
of  their  act  by  the  county  board,  or  any  estoppel,  whida  would  nul- 
lify the  command  of  the  court.  Ibid, 
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6.  The  comity  ofiScials  who  assisted  in  such  violation  of  the  injunction, 
either  by  voting  the  issuance  of  orders  or  by  countersigning  the 
same  or  by  paying  out  the  money  thereon,  as  well  as  the  persons 
who  received  the  money,  to  the  extent  of  the  amounts  respectively 
received  by  them,  should  be  required,  in  a  taxpayers'  action,  to  repay- 
to  the  county  treasury  the  sums  so  wrongfully  paid  out  ibid. 
Dedication  of  atreetSy  etc:  Acceptance.    See  Piat  of  Lands. 

Telephone  poles  in  highways:  Municipal  regtUations.  See  Telbphonb 
Companies. 

Defects:  Injuries  to  travelers:  Notice,  See  Municipal  Corporations, 
4-9. 

6.  In  an  action  against  a  town  for  personal  injuries  alleged  to  have 

been  caused  by  a  defective  highway,  it  was  error  to  permit  a  wit- 
ness, who  stated  that  he  had  met  with  an  accident  at  the  same 
glace  some  little  time  before  plaintiff's  accident,  to  testify,  that 
e  had  talked  about  it  in  the  town,  for  the  purpose  of  showing  that 
the  town  board  was  chargeable  with  notice  of  the  defect;  but 
when  it  appeared  on  his  cross-examination  that  one  of  the  persons 
with  whom  he  had  talked  was  a  member  of  the  board  the  error 
became  immaterial.     lAttle  v.  Iron  River,  250 

7.  In  such  action  a  statement  in  the  charge  to  the  jury  that  there  was 

no  question,  under  the  evidence,  but  that  there  was  a  depression 
or  hole,  and  an  accumulation  of  bark  near  it,  in  the  highway,  was 
proper  where  the  only  testimony  on  the  subject  was  that  of  five 
witnesses  for  plaintin  and  one  for  defendant  who  testified  to  the 
fact  as  stated,  and  that  of  two  witnesses  for  defendant  who  testi- 
fied to  an  accumulation  of  bark  but  did  not  notice  a  hola       Ibid. 

8.  The  notice  of  iniury  from  defects  in  a  highway,  required  by  sec.  1830, 

R.  S.  1878,  need  not  be  personal  notica  A  notice  mailed  to  and  re- 
ceived by  the  proper  officer  is  sufficient.    SindU  v.  Prentice,       256 

Injuries  to  travelers  at  railway  crossings.    See  Railroads,  10-18. 

Homestead  Entries.    See  Adverse  Possession,  t    Ejecjtmbnt.  Pub- 

LIO  LAND& 

Husband  and  Wipe.   See  Conflict  op  Laws,  Damages,  1.   Divorob. 
Hypothetioal  QUESTION&    See  Evidence,  10.    Railroads,  11. 

ILLEOITIMATB  CHILDREN.     See  WiLLS,  5,  6. 

Improvements.   See  Adverse  Possession,  1  Ejectment.  Trusts,  1, 2. 

Inconsistency  in  special  verdict    See  Verdict,  1. 

Indefiniteness  in  notice.    See  Railroads,  23. 

Infants.    See  Lomitation  op  Actions,  a    Master  and  Servant,  13, 

Injunction.  See  Appeal,  a  Highways,  2-5.  Nuisances.  Officers,  L 

Insanity.    See  Criminal  Law,  2,  a    Evidence,  8,    Judgmbzh?,  8-5, 

INSOLVENCY. 

See  Fraudulent  Conveyances,  a    Partnership,  1,  2.    Receivers. 
Sale  of  Chattels,  1.    Voluntary  Assignment. 

1.  Although  the  requirements  of  ch.  179,  R  S.  1878,  in  respect  to  an  in- 
solvent debtor  seeking  a  discharge  from  his  debts  literally  relate 
only  to  the  procedure,  namely  the  filing  of  the  necessary  papers, 
etc.,  yet  under  the  provision  of  sec.  4296,  that  an  assignment  shall 
be  directed  if  it  shall  appear  that  the  insolvent  **  has  in  all  respects 
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conformed  to  the  matters  required  of  him  in  this  chapter,"  not  only 
the  filing  of  the  papers  should  be  shown  but  also  the  existence  of 
the  facts  required  to  be  stated  therein.    In  re  CaUahan,  557 

2.  The  burden  of  proof  is  at  all  times  upon  the  debtor  in  such  a  case, 
and  the  court  is  entitled  to  the  utmost  frankness  and  the  fullest 
explanation  before  it  can  be  satisfied  of  the  material  foots,  es^ 
cially  if  any  suspicious  circumstances  appear.  Ibid, 

8»  The  uncorroborated  testimony  of  the  debtor  in  such  a  case,  that  he 
was  a  physician  and  commenced  practice  in  1891 ;  that  his  business 
had  been  prosperous,  so  that  up  to  1890,  the  year  after  a  claim  for 
malpractice  was  made  against  him,  he  had  not  only  supported  his 
family  and  accumulated  reasonable  library  and  apparatus,  but  had 
built  an  expensive  homestead  costing  some  $4,800,  and  had  paid 
over  to  his  wife  some  $3,000  claimed  to  have  been  borrowed  of  ner ; 
and  that  at  the  time  of  his  petition,  but  a  little  more  than  a  year 
thereafter,  he  had  absolutely  nothing  except  a  list  of  acoounts  worth 
but  $100  or  $200,  is  held  insufficient  to  warrant  his  discharge,  espe- 
oially  when  discredited  by  the  facts  that  he  ceased  to  keep  a  bank 
aocoimt  almost  immediately  after  the  renditioB  of  a  large  verdict 
aeainst  him  on  the  claim  for  malpractice;  that  he  kept  none  there- 
after, although  one  was  kept  by  his  wife;  that  no  explanation 
whatever  was  given  of  the  disposal  of  his  professional  income  since 
that  time;  that  he  accounted  for  the  loss  of  his  case  book  in  which 
charges  for  professional  services  were  made  by  the  improbable 
story  that  it  liad  been  stolen,  and  testified  that  the  inventory  of  125 
debtors  owing  for  professional  services  was  made  from  memory  after 
the  alleged  theft  I  bid. 

4  It  is  better  practice  under  ch.  179,  R  S.  1878,  for  the  insolvent  debtor 
to  comply  with  the  letter  of  the  statute  and  schedule  "all  his  es- 
tate," including  exempt  property,  even  if  it  is  not  absolutely  neces- 
sary to  include  the  exempt  property.  Ibid. 

INSTRUCTIONS  TO  JURY. 

See  Cbdokal  Law,  d-7.    Fraud,  2,  4    Hiohwayb,  6;  7.    Master  aiid 
Servant,  2, 14    Railroads,  8,  9. 

1.  The  giving  of  an  instruction  on  a  material  point,  susceptible  of  two 

constructions,  one  that  condemns  it  and  one  that  does  not,  where 
the  jury  may  have  adopted  either  construction,  is  reversible  error. 
Sm^U  V.  Champeny,  61 

2.  An  instruction  which  states  to  the  jury  what  will  be  the  effect  of 

their  answer  to  a  question  submitted  for  special  verdict  is  objec- 
tionabla  [Whether  such  an  instruction  would  of  itself  work  a  re- 
versal in  this  case,  not  determined.]  Worcichek  v.  New  Denmark 
M,  H.  F,  Ins,  Co.  81 

8,  If  a  special  verdict  is  to  be  rendered,  the  instructions  appropriate  to 
each  question,  whether  asked  by  the  parties  or  ^ven  by  the  court 
of  its  own  motion,  should  be  submitted  to  the  jury  in  immediate 
connection  with  the  questions  to  which  they  are  respectively  ap- 
plicable. McDermott  v,  Jackson^  419 
4  Same  point  Schaidler  v,  C.  <&  N.  W.  R  Co.  604 
6.  The  submission  of  a  general  verdict  in  connection  with  a  special 
verdict,  and  the  giving  of  a  leuffthy  charge  to  the  jury  thereon, 
some  portions  of  which  were  applicable  to  the  special  questions,  is 
erroneous.                                                                                         Ibid, 

a  Same  point     Ward  v.  C,  M.  <Sb  St  P.  B,  Co.  215 
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INSURANCfE. 

Foreign  aeddent  companies:  License  fees. 

1.  The  annual  license  fee  of  $300,  required  by  sec.  1230,  R  S,  1878,  to  be 
paid  by  foreign  accident  insurance  companies  desiring  to  do  busi- 
ness in  this  state,  is  levied  upon  the  business  transacted,  and  not 
upon  the  companies  transacting  the  business.  Ch.  105,  Laws  of 
1880,  was  simply  an  amendment,  which  added  to  the  fee  previously 
required  a  payment  of  two  per  cent,  ujion  the  gross  income  received 
upon  accident  insurance  business  during  the  preceding  year.  IVav- 
etsrs'  Ins.  Co.  v.  Fricke,  94  Wis.  258,  and  99  Wis.  867,  followed.  State 
ex  reL  Fidelity  A  Casualty  Co.  v.  Fricke,  107 

Z,  From  1880  to  1897  a  foreign  accident  insurance  company  was  licensed 
to  transact  business  in  this  state  without  paying  the  $300  license 
fee  required  by  sec.  1220,  R  Sw  1878.  As  a  condition  for  renewing 
its  license  for  1898,  the  insurance  commissioner  reouired  it  to  pay 
$300  for  each  year  it  had  so  transacted  business,  witn  interest  from 
the  time  it  became  dua  HeUi,  that  since  the  company's  right  to 
transact  business  in  this  state  is  a  matter  of  privilege,  and  the  leg- 
islature has  authorized  the  commissioner  to  revoke  a  license  for 
past  violations,  or  withhold  a  license  until  the  company  has  com- 
plied with  all  lecal  requirements,  a  writ  of  mandamus  to  compel 
the  issuance  of  the  license  without  the  payment  of  said  arrearages 
was  properly  refused.  Ibid. 

3.  The  fact  that  the  statute  of  limitations  may  have  run  as  to  i)art  of 
said  arrearages  would  not  prevent  the  commissioner  from  requir- 
ing payment  of  that  part  as  a  condition  of  the  issuance  of  a  new 
license;  nor  would  the  fact  that  no  demand  for  arrearages  was 
made  until  November,  1897,  render  the  claim  so  stale  that  interest 
should  not  be  allowed.  Ibid, 

[4  Whether  a  foreign  corporation  doing  business  in  this  state  under 
legislative  authority  may,  in  a  proper  case,  take  advantage  of  the 
statute  of  limitations,  not  determined.]  Ibid. 

5.  The  statute  not  being  doubtful  or  ambiguous,  the  mere  silence  of  the 

state  officials,  or  their  neglect  to  enforce  the  plain  requirements  of 
the  law,  is  not  sufficient  to  relieve  the  comf^ies  from  their  obli- 
gations, on  the  ground  of  practical  construction.  Ibid. 

6.  A  company  transacting  only  the  business  of  insuring  plate  glass 

against  injury  from  causes  other  than  fire  or  lightning  is  an  acci- 
dent insurance  company,  within  the  meaning  of  our  statutes  regu- 
lating the  business  of  insurance,  and  as  such  was  required  to  pay, 
for  the  privilege  of  doing  business  in  this  state,  an  annual  license 
fee  of  ^00  under  sea  1220,  R  S.  1878,  as  well  as  two  per  cent  on 
its  gross  premiums  received  in  this  state,  under  ch.  105,  Laws  of 
1880.    State  ex  reL  Metropolitan  P.  O.  Ins.  Co.  v.  Fricke,  117 

Life  insurance:  Permanent  disability:  "  Due  proof  J** 

7.  In  an  action  on  an  insurance  contract  to  recover  for  an  incurable 

disability  permanently  incapacitating  the  assured  to  perform  man- 
ual labor,  where  the  complaint  alleged  paralysis  as  the  cause  of 
such  disability,  it  was  proper  to  permit  an  amendment  alleging 
disease  of  the  heart  ana  nervous  system  as  additional  causes,  al- 
though the  claim  filed  with  the  insurer  had  stated  the  cause  of  the 
disability  as  paralysis  onlv,  and  the  contract  barred  all  claims  not 
filed  within  six  months  oi:  the  maturity  of  the- contract.  Jarvis  v. 
N.  W.  Mut  Relief  Asso.  546 
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a  "Due  pioof "  of  a  claim,  required  by  an  insurance  contract,  means 
such  a  statement  of  facts,  reasonably  Terified,  as,  if  established  in 
court,  would  prima  fade  require  payment  of  the  claim ;  and  the 
statement  of  one  adequate  fact  in  the  proofs  will  not  exclude  others 
omitted  through  mistake  or  ignorance.  IbicL 

Fire  insurance. 

9.  Prior  to  the  enactment  of  ch.  887,  Laws  of  1895,  the  issuance  of  an 
insurance  policy  by  an  agent  with  full  knowledge  of  the  existence 
of  an  incumbrance  on  the  property  was  a  waiver  of  a  condition  in 
the  policy  against  incumbrances,  even  though  the  policy  provided 
that  such  waivers  must  be  in  writing.  Hookirk  v.  Phomix  Ins. 
Co.  18 

10.  Where  such  a  condition  has  been  so  waived  a  recovery  may  be  had 
on  the  policy  without  its  being  reformed  to  express  the  consent  of 
the  company  to  the  incumbrance.  Ibid. 

11  Under  ch.  195,  Laws  of  1891,  the  insurance  commissioner  prescribed  a 
form  for  fire  insurance  policies,  to  be  imown  as  the  Wisconsin 
standard  policy,  in  which  was  a  clause  requiring  the  insured,  in  case 
of  loss,  to  furnish  a  certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim,  eta)  living  nearest  the  place  of  the 
fire.  Ch.  124,  Laws  of  1893,  provided  that  whenever  a  certificate 
of  a  magistrate  or  notary  should  be  required  imder  a  policy  it 
should  be  a  sufficient  compliance  on  the  part  of  the  assured  to  fur* 
nish  a  certificate  of  any  magistrate  or  notary  residing  in  the  countv, 
not  interested,  eta  Afterwards,  the  act  of  1891  having  been  held 
invalid,  the  legislature  by  ch.  387,  Laws  of  1895,  prescribed  as  the 
Wisconsin  standard  policy  the  form  previously  prescribed  by  the 
insurance  commissioner.  The  act  of  1895  repealed  all  acts  confiict^ 
ing  therewith,  but  did  not  undertake  to  revise  the  law  on  the  sub- 
ject of  insurance.  Held,  that  the  act  of  1893  was  not  repealed  or 
modified,  and  that,  notwithstanding  the  standard  policy  required 
a  certificate  from  the  nearest  macerate  or  notary,  a  certificate 
from  anv  magistrate  or  notary  in  the  county  was  sufficient.  Vor- 
ous  V.  Phenix  Ins.  Co.  .  76 

12.  The  knowledj^e  or  information  on  the  part  of  the  insurer,  at  the 
time  of  issuing  a  policy,  which  will  operate  as  a  waiver  of  a  con- 
dition therein  must  be  knowledge  of  an  existing  fact  or  condition 
of  things,  and  not  a  mere  statement  by  the  insured  of  an  intention 
to  do  some  act  in  the  future  contrary  to  such  condition  of  the  pol- 
icy. Thus,  the  fact  that  the  agent  of  a  township  mutual  fire  in- 
surance company,  at  the  time  he  wrote  a  policy  covering  household 
goods,  saw  a  portable  engine  near  the  house,  and  was  informed  bv 
the  insured  that  it  was  mtended  for  use  in  the  future  where  it 
stood,  did  not  constitute  a  waiver  of  a  provision  in  the  pobcy 
against  the  insurance  of  property  located  within  200  feet  of  any 
steam  power,  at  least  unless  the  engine  was  apparently  permanently 
locatea  in  its  position  and  so  attached  or  capable  of  attachment 
to  machinery  that  it  would  be  apparent  to  the  agent  that  it  was 
customarily  used  in  that  place.  Worachek  v.  New  Denmark  M.  H. 
F.  Ins.  Co.  81 

18.  A  policy  of  insurance  on  a  building  and  contents,  the  premium  being 
distributed  part  to  each  species  of  property,  is  a  single,  indivisible 
contract,  and  under  a  general  forfeiture  clause  in  the  policy,  if  one 
part  of  the  risk  be  afi'ected,  the  entire  risk  is  affected.  What  bars 
a  remedy  on  th'e  policy  as  to  one  part  of  the  property,  bars  the  rem- 
edy as  to  all.     Worachek  v.  New  JDenmark  M.  U.  F.  Ins.  Co.         88 
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14  If  a  policy  of  insurance  cover  a  building  and  contents,  and  the  en- 
tire property  be  destroyed  by  fire,  and  the  policy  contain  a  clause 
forfeiting  all  claims  thereunder  and  barring  all  remedies  thereon 
in  case  of  any  false  swearing  in  re^rd  to  the  loss,  and  there  be 
such  false  swearing,  which  does,  or  is  liable  to,  prejudice  the  in- 
surance company  as  to  any  part  of  the  property  destroyed,  the 
effect  is  to  forfeit  the  entire  loss.  1  bid, 

15.  In  an  action  upon  a  premium  note  given  in  consideration  of  a  policy 
of  insurance,  the  insured  cannot  defeat  a  recovery  on  the  ground 
that  conditions  in  the  policy  respecting  the  ownership  of  the  prem- 
ises and  the  use  of  benzine  thereon  had  been  broken,  unless  the 
breaches  ivould  have  defeated  a  recovery  on  the  policy  in  case  of 
loss.     Davis  v.  Pioneer  Furniture  Co.  394 

1ft.  A  policy  insuring  buildings  as  a  furniture  factory,  thougb  contain- 
ing a  condition  avoiding  it  in  case  benzine  be  kept,  used,  or  allowed 
on  the  premises,  is  not  vitiated  by  such  keeping  and  use  of  benzine 
on  the  premises  as  is  customary  and  necessary  in  manufacturing 
furniture.  1  bid, 

17.  The  owner  of  an  estate  in  fee  upon  condition  subsequent  was  in  pos- 

session with  no  condition  broken,  and  there  had  also  been  deposited 
in  escrow  an  absolute  deed  in  fee  simple  to  be  delivered  upon  per- 
formance of  the  condition.  Held^  that  he  was  the  sole  and  uncon- 
ditional owner  of  the  property  within  the  meaning  of  a  condition 
in  a  policy  of  insurance  avoiding  it  in  case  the  insured  was  not  the 
sole  and  unconditional  owner.  Ibid. 

18.  In  an  action  on  an  insurance  policy  which  the  insurer  claimed  had 

been,  rendered  void  by  the  giving  of  a  chattel  mortgage  on  the 
property  insured,  th^  mortgagee's  attorney  testified  that  he  asked 
the  insured  for  a  mortgage  until  he  received  notice  of  the  entry  of 
a  judgment  against  her;  and  the  insured  testified  that  the  attorney 
"asked  if  I  was  willing  to  have  this  mortgage  executed  for  a  few 
da^s,  until  the  judgment  was  entered,  when  it  shpuld  be  null  and 
void,  and  I  told  him  I  was."  The  mortgage  was  at  once  filed,  but 
the  note  which  it  secured  was  never  returned,  althpugh  it  was  as- 
certained after  a  day  or  two  that  the  judgment  had  been  entered 
before  the  mortgage  was  given.  Heldy  that  the  evidence  would  not 
sustain  a  finding  that  the  mortgage  was  not  to  go  into  effect  if  the 
judgment  had  already  been  entered.    Thorne  v,  JEtna  Ins.  Co,  503 

Interest.    See  Bills  and  Notes,  7.    Insurance,  2,  a    Officers,  4 

Interlineation  in  note.    See  Bills  and  Notes,  1,  2l 

Joinder. 
Of  claims.    See  Tax  Titles,  5L 
Of  parties.    See  Mortgages,  t 

Joint  Debtors.    See  Bills  and  Notes,  6. 

JUDGMENT. 

WitTiout  verdict  or  findings.    See  Appeal,  a 

1.  Where  one  party  to  an  action  is,  on  the  evidence,  entitled  to  i 
ment  as  a  matter  of  law,  the  taking  of  a  verdict  in  bis  favor 
an  immaterial  formality;  hence  if,  in  such  circumstances,  the  case 
be  submitted  to  a  jury  who  fail  to  agree,  the  court  may  then  dis- 
charge them  and  order  judgment  in  accordance  with  the  facts. 
Calteaux  v,  Mxneller,  625 
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WTien  entered:  Proceedings  after  filing  of  decision. 
2b  Upon  the  filing  of  a  decision  and  order  for  judgment  in  an  equity 
case,  in  or  out  of  term,  judgment  may  be  entered  accordingly  with- 
out any  further  proceedings  in  the  cause.    Adams  v,  Rodman,  456 

liffect  as  evidence:  Mental  condition, 

8.  An  adjudication  of  mental  unsoundness  per  se  is  evidence  only  of 
the  mental  condition  of  the  subject  at  the  time  of  such  adjudica- 
tion, and  thereafter  upon  the  theory  that  a  condition  of  mind  once 
shown  to  exist  is  presumed  to  continue.    Small  v.  Champeny,     61 

4  An  instruction  that  an  adjudication  of  mental  unsoundness  may  re- 
late back  presumptively  to  a  prior  date,  as  evidence  of  the  mental 
condition  at  such  date,  held  error.  Ibid, 

5.  When  the  condition  of  mind  of  a  person  is  shown  to  have  been  the 

same  for  a  considerable  period  of  time,  an  adjudication  as  to  such 
condition  at  one  date  during  the  peiiod  is  competent  evidence 
when  the  act  claimed  to  have  been  affected  by  such  condition  oc- 
curred at  a  prior  date,  u|X)n  the  theory  that  it  is  reasonable  to  sa^ 
that  appearances  determined  at  one  time  during  the  period  to  indi- 
cate insanity  or  incompetency,  indicate  the  same  at  otner  times  dur- 
ing such  period,  whether  before  or  after  the  adjudication.        Ibid. 

For  deficiency:  Parties.    See  Mortgages,  1. 

Validity:  Jurisdiction:  Status  of  nonresidents.    See  WiLi^  6, 

Foreign  judgment:  Credit  and  effect  to  be  given  if. 

6.  An  order  or  judgment  of  a  Louisiana  court  appointing  an  adminis- 

trator of  the  estate  or  succession  of  a  deceased  person,  though  based 
on  a  petition  alleging  that  the  deceased  died  while  a  resident  of  that 
state  and  that  he  left  property  within  the  jurisdiction  of  the  oourt, 
is  not  conclusive  as  to  the  domicile  of  the  deceased  and  does  not, 
under  sec.  1,  art  IV,  Const  of  U.  S.  (requiring  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  proceedings  of  every  other 
state),  preclude  a  Wisconsin  court  from  taking  jurisdiction  of  a  pro- 
ceeding to  probate  a  will  of  the  deceased  and  administering  so  much 
of  his  estate  as  was  actually  located  in  Wisconsin-  Frame  v,  Thor- 
mann,  653 

Belief  against  judgment:  Bill  of  review,  etc 

7.  The  Code  was  intended  to  be  a  complete  system  in  itself,  and  a  com- 

plete substitute  for  the  old  forms  of  action  and  methods  of  prac- 
tice. Under  it  the  old  bill  of  review  does  not  exist,  but  relief 
against  a  judgment  obtained  against  a  party  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect  may  oe  granted  on 
motion  within  one  year  after  notice,  or  a  motion  for  a  new  trial 
may  be  made  on  the  ground  of  newly  discovered  evidence  at  any 
time  within  one  year  after  verdict  or  finding;  but  if  the  discovery 
is  not  made  within  the  year,  there  is  no  remedy  unless  the  facts 
discovered  show  fraud  or  collusion,  in  which  case  relief  may  be  ob- 
tained in  a  direct  action.    Croums  v.  Forest  Land  Co,  97 

.  8.  No  leave  of  oourt  is  necessary  before  commencing  suoh  an  action. 

Ibid, 
Setting  aside  and  vacating.    See  Stthbtyship. 
Effect  of  writ  of  certiorari.    See  Cbbtiobabl 
What  judgments  reviewable  on  writ  of  error.    See  Appeal,  1. 
Fi^m  what  appeal  may  be  taken:  "Amount  involved,**    See  Appeat»  2. 
Beversal  on  appeal    See  Appeal,  Affirmance  and  reversal 
Modification  and  affirmance  on  appeal.    See  Appear  22l 
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Judicial  Sales.    See  ExEOunoN& 

JuKisDienoN.  See  Appeal,  l-A  C5riminal  Law,  L  Judgment,  ft, 
NtjisANCBS.    Beceivees,  2,    Telephone  Companies,  4. 

JURORa 

The  statute  providing  for  the  selection  of  names  of  jurors  by  iury 
commissioners  is  not  invalid  because  it  curtails  the  right  which 
supervisors  formerly  had  to  furnish  a  jury  list.    Butler  v.  State,  864 

Justices'  Ck)UBTS.    See  Criminal  Law,  1. 

Laches.    See  Equity,  1,  a    Highways,  Z.    Officebs,  8. 

Land  Contract.    See  Equity,  9, 10. 

LEGrriMACY  of  children.    See  WiLug,  5,  8. 

License:  Foreign  insurance  companies.    See  Insxtranob,  l-OL 

License  to  use  track  as  footway.    See  Railroads,  15. 

LIENa 

Of  mechanics,  etc,  for  labor  and  materials.    See  Partnership,  7,  8. 

1.  A  right  to  a  mechanic's  lien  can  be  a8Bip:ned  only  under  the  limita- 

tions and  conditions  prescribed  in  sea  3316,  Stats.  1898,  and  is  waived 
by  an  assignment  not  complying  with  that  section.  Shearer  v. 
Browne,  585 

On  logs  and  timber. 

2.  A  claim  for  damages  for  breach  of  a  contract  of  employment  is  not 

a  lienable  claim  imder  sea  8389,  R.  S.  1878.  Kennedy  v.  South  Shore 
L,Co.  284 

Of  vendor  of  land.    See  Equity,  7. 

LIMITATION  OF  ACTIONa 

See  Constitutional  Law,  a    Insurance,  8-6.    Tax  Titles,  1 

1.  A  statutory  condition  in  the  nature  of  a  limitation  upon  the  en- 

forcement of  a  common-law  right,  such  as  the  right  of  recovery 
for  injuries  to  an  employee  attributable  to  actionable  negligence 
of  the  master,  is  a  statute  of  limitations  and  does  not  apply  to 
rights  existing  at  the  time  of  its  passage,  as  to  which  a  reasonable 
time  is  not  left  after  such  passage  to  comply  with  such  condition. 
Belyea  v,  T(mahawk  R  cfe  P.  Co.  801 

2.  A  statute  of  limitations  in  existence  at  the  time  of  the  commence- 

ment of  an  action  ap])lies  to  it  in  the  absence  of  anything  in  the 
act,  or  any  other  law,  to  the  contrary.  Ibid, 

3.  If  a  statute  of  limitations  does  not  recognize  existing  rights  and 

provide  a  reasonable  time  for  their  enfbrcement,  it  is  void  as  to 
them  under  the  inhibition  of  the  national  constitution  as  to  laws 
impairing  the  obligations  of  contracts  or  taking  property  without 
due  process  of  law.  Ibid. 

4  If,  in  a  statute  of  limitations,  a  time  be  allowed  for  the  enforce- 
ment of  existing  rights  regardless  of  it^  that  time  will  be  deemed 
conclusively  reasonable  unless  the  contrary  appears  beyond  a  rea- 
sonable doubt.  Ibid, 

5.  If,  in  a  new  statute  of  limitations,  a  time  be  not  allowed  for  the  en- 
forcement of  existing  rights  regardless  of  such  statute,  it  will  not 
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apply  to  such  rights,  unless  the  time  left  for  the  enforcement 
thereof,  by  the  situation  of  the  parties,  judicially  appears  reason- 
able, which  determination  must  oe  made  having  regard  to  the  facts 
of  each  case.  1  bid. 

6.  A  statute  creating  a  condition  precedent  to  the  enforcement  of  the 
common-law  ri^ht  to  damages  for  bodily^  injuries  attributable  to 
actionable  negligenc/e,  containing  no  saving  clause  as  to  existing 
claims  of  that  character,  in  effect  extinguishing  a  claim  as  to 
which  the  new  conditions  shall  not  have  been  complied  with  be- 
fore the  expiration  of  a  year  after  the  injury,  does  not  apply  to 
the  claim  of  a  minor  existing  at  the  time  the  new  statute  went 
into  effect,  who  had  but  sixty-one  days  thereafter  within  which  to 
comply  with  it.  IldcL 

LiQTTmATBD  DAMAGES.    See  Master  and  Servaitt,  4 

LOGS  AND  TIMBER. 
See  Ck)NTRAOTS,  6.    Liens,  2.    Sale  of  Chattels,  10,  IL 

1.  A  contract  for  the  sale  of  logs  provided  that  they  should  be  scaled 

by  a  scaler  mutuallv  agreed  upon  or,  in  default  of  such  agreement^ 
a  scaler  appointed  oy  a  certain  third  person,  and  that  if  the  scale 
of  any  person  selected  under  the  contract  to  make  such  scale  should 
prove  unsatisfactory  to  either  party,  then  such  party  should  have 
the  right  to  insist  upon  a  change  of  scalers,  and  a  new  scaler  should 
be  appointed.  Pursuant  to  the  contract  plaintiff  was  appointed  as 
scaler  by  such  third  person  and  acted  as  such  until  the  vendee, 
being  dissatisfied,  notified  him  to  discontinue  work.  The  vendors, 
however,  declined  to  consent  to  a  change,  and  under  their  direction 

I)laintiff  held  himself  in  readiness  for  several  months  to  scale  the 
ogs,  but  the  vendee  did  not  permit  any  logs  to  be  scaled  during 
that  time.  Held,  that  plaintiff's  right  of  action,  if  any,  was  not 
for  wages  earned,  but  for  damages  for  breach  of  the  contract  of 
employment,  and  that  the  damages  should  be  limited  to  the  value 
of  the  time  it  would  ordinarihr  have  taken  to  scale  the  logs  in  the 
general  course  of  business.    Kennedy  v.  South  Shore  L,  Co.         284 

2,  Under  such  contract  of  sale  the  vendee  had  the  right  to  discharge 

plaintiff  without  the  vendors'  consent,  either  party  naving  the  right 
to  insist  upon  a  change  of  scalers  when  dissatisfied  with  one  pre 
viously  appointed,  whether  he  was  appointed  by  mutual  agreement 
or  by  the  third  person  mentioned.  Ibid. 

8.  A  vnritten  contract  for  the  cutting  of  pine  timber,  requiring  that  it 
be  cut  "  in  a  workmanlike  manner,"  refers  to  the  customary  man- 
ner of  cutting  such  timber  at  the  place  of  the  contract,  and  prior 
conversations  as  to  the  method  of  doing  such  work  elsewhere  can- 
not be  considered  as  forming  any  part  of  the  agreement  evidenced 
by  the  writing.     Shores  Lumber  Co.  v.  Stitt,  450^ 

Mandamus.    See  Insurance,  2.    Telephone  (Companies,  4 

Marriage  and  Divorce.    See  Conflict  op  Laws.    Divorce. 

MASTER  AND  SERVANT. 

Contract  of  employment:  Breach:  Remedies.    See  Liens,  2.    Loos  and 
Timber,  1,  2. 

1.  No  recovery  can  be  had  for  services  under  an  entire  contract  where 
the  employee  voluntarily  abandons  the  work,  without  valid  excuse,, 
before  the  end  of  the  stipulated  tima    Walsh  v,  Fisher,  172 
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2l  In  an  action  to  recover  for  the  services  of  an  employee  who  had  quit 
work  in  breach  of  his  contract,  the  evidence  would  have  justilied 
a  finding  either  that  he  quit  pursuant  to  an  agreement  with  others 
to  strike  or  that  he  quit  because  of  a  justifiable  fear  of  bodily  vio- 
lence from  the  strikers.  The  court  was  asked  to  instruct  that  if  he 
left  for  the  former  reason  there  could  be  no  recovery.  Held^  that 
it  was  error  to  modify  such  instruction  bv  adding  the  words:  "  That 
is,  if  that  was  the  reason  he  quit,  and  the  danger  or  apparent  dan- 
ger was  not  such  that  a  man  of  ordinary  nerve  would  have  refused 
to  go  on  with  the  work,  your  verdict  will  be  for  defendants."  Ibid, 

8.  One  employed  for  a  stipulated  time,  if  excused  in  leaving  sooner  by 
reason  of  threats  of  strikers  to  do  him  bodily  harm,  can  recover 
only  the  value  of  his  services  after  deducting  the  damages,  if  any, 
suffered  by  the  employer  by  reason  of  the  breach  of  the  entire  con- 
tract IbicL 

4  Contractors  for  the  loading  and  unloading  of  vessels  and  cars  upon 
docks,  who  had  given  bond  for  prompt  performance,  stipulated  in 
a  written  agreement  with  their  employees  that  for  a  breach  of  such 
agreement  by  the  latter  in  quitting  the  service  the  employer  might 
retain,  as  liquidated  damages,  any  wages  then  earned  by  the  em- 
ployee quittmg,  not  exceeding  fifteen  days'  wages  in  all.  Heldy 
that  sucn  stipulation  was  justified,  and  that  the  amount  so  to  be 
retained  should  be  regarded  as  liquidated  damages  and  not  a  penalty. 

Ibid, 
Injuries  to  servants:  Negligence,  etc.  See  Limitation  op  Actions,  1,  ^ 
Railroads,  16-21.    verdict,  6. 

6.  While  attempting  to  remove,  with  the  aid  of  an  iron  hook,  a  block- 
ade of  timbers  and  slabs  upon  a  roller  bench  in  a  sawmill,  a  slab 
sawyer  was  injured  through  the  slipping  of  his  hook  from  a  tim- 
ber, causing  him  to  step  back  so  as  to  come  in  contact  with  the 
slab  saw.  The  blockade  was  caused  by  a  short  slab  —  too  short  to 
be  carried  over  the  rollers  —  upon  which  other  timbers  lodged. 
The  employer  had  promised  to  put  two  additional  live  rollers  in 
the  bench,  which  would  have  moved  the  timbers  further  along  the 
bench,  but  would  not  have  prevented  a  blockade  such  as  that  in 
question.  Held,  that  the  failure  to  furnish  such  additional  rollers, 
not  being  the  producing  cause  of  the  blockade,  did  not  render  the 
employer  liable  for  the  m juries.    Olson  v,  Doherty  L,  Co,  264 

6.  The  hook  with  which  the  plaintiff  was  attempting  to  remove  the 

timbers  being  a  simple  contrivance,  easily  comprehended,  as  to  all 
the  dangers  of  its  use.  by  any  person  of  ordinary  intelligence,  and 
being  entirely  in  plaintiff's  care,  he  assumed  the  risk,  if  any,  aris- 
ing from  the  Ifact  that  its  end  was  straight  instead  of  curved  and 
was  not  sharp.  Ibid. 

7.  In  an  action  for  personal  injuries,  plaint ifTs  testimonv  tended  to 

prove  that  he  was  employed  by  defendant  to  haul  tan  Dark  with  a 
t)ob-8led  over  a  private  way  of  defendant,  in  which  was  a  hole 
about  eighteen  inches  deep,  one  and  one-half  feet  wide,  and  three 
feet  long,  situated  at  the  foot  of  a  hill  rising  about  eleven  feet  in  a 
distance  of  105  feet;  that  while  plaintiff,  sitting  on  a  load  of  bark 
not  confined  on  the  rack  nor  bound  on  in  any  way,  with  the  soles 
of  his  boots  even  with  the  front  end  of  the  load,  and  nothing  for 
his  feet  to  brace  against,  was  descending  such  hill,  the  front  bob 
was  precipitated  into  the  hole,  and  plaintiff  thrown  off  the  load 
and  injured:  that  plaintiff  knew  of  the  defect  in  the  road,  had 
passed  over  it  on  preceding  days  from  eleven  to  thirteen  times. 
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and,  on  the  evening  before  the  accident,  had  notified  defendant's 
foreman  of  the  defect  and  of  his  purpose  to  quit  unless  the  defect 
was  repaired;  that  thereupon  the  foreman  had  promised  him  that 
the  defect  should  be  repaired  before  he  came  out  over  the  road  the 
next  morning;  that  plaintiff  passed  the  place  the  next  morning  at 
7  o'clock  and  noticed  that  the  defect  had  not  been  repaired,  out 
on  his  return  with  a  load  did  not  ascertain  whether  the  defendant 
had  redieemed  his  promise,  but  drove  over  the  defective  way  and 
was  injured.  Defendant's  witnesses  denied  the  existence  of  the 
defect  Held,  that  it  was  error  to  direct  a  verdict  for  defendant. 
Nehon  v.  Shaw,  274 

6b  If  defendant  expressly  promised  to  repair  the  defect  before  plaintiff 
returned  with  his  loaA,  the  plaintiff  under  the  circumstances  was 
not  precluded  by  any  rule  of  law  from  relying  on  such  promisa 

Ibid. 

Dl  The  testimony  did  not  show  that  the  defect  was  so  imminently  dan- 
gerous as  to  make  it  contributory  negligence  as  a  matter  of  law 
for  the  plaintiff  to  drive  down  the  hill  without' first  ascertaining^ 
whether  the  defendant  had  redeemed  his  promise  to  repair.  IbicL 
lOl  Whether  plaintiff,  in  driving  down  the  hill  while  sitting  on  the  load 
as  above  stated,  was  guilty  of  such  contributory  negligence  as 
would  defeat  his  claim,  was  a  question  for  the  jury.  Ibid, 

11.  In  an  action  for  injuries  sustained  by  an  employee  in  a  sawmill  while 

attempting  to  clear  away  accumulated  sawdust  by  punching  it 
through  a  hole  left  for  that  purpose  in  the  floor  beneath  an  edger, 
it  appeared  that  he  was  twenty-nine  years  of  age,  and  had  worked 
in  tne  mill  two  years  as  a  common  laborer,  and  thereafter  for  some 
months  had  been  running  a  **  little  trimmer  "and  had  occasionally 
taken  the  place  of  an  edgerman  for  a  few  minutes;  that  at  the  time 
of  the  injury  he  was  at  work  on  the  edger,  but  had  never  seen  the 
accumulated  sawdust  cleared  away;  that  the  saws  were  uncovered 
and  making  2,500  revolutions  a  minute;  and  that,  while  standing 
above  them  and  trying  to  remove  the  dust  with  a  stick  four  to  six 
feet  long,  it  was  caught  and  thrown  violently  upward,  breaking 
his  jaw.  Held,  that  the  danger  was  obvious  and  he  was  guilty  of 
contributory  negligence.    Foss  v.  Bigelow,  413 

12,  An  intelligent  boy,  fifteen  years  old,  familiar  with  the  operation  of 

a  machine  of  which  he  had  charge  in  a  pulp  mill,  with  nothing  to 
distract  his  attention,  in  attempting  to  straighten  a  wrinkle  in  a 
strip  of  felt  running  between  rollers  grasped  tne  felt  so  near  to  the 
rollers  that  they  caught  and  crushed  his  fingera  Held,  that  the 
danger  was  obvious  and  the  boy  guilty  of  contributory  negligence. 
Bigelow  v,  Danidson,  470 

18.  A  question  in  the  special  verdict,  "Was  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  plaintiff  the  proximate  cause  of 
his  injury  ?  "  was  objectionable,  tne  real  inqmry  being.  Did  such 
want  of  ordinary  care  and  prudence  contribute  to  produce  the  in- 
jury ?  Ibid, 

14  An  instruction  to  the  jury  that  "proximate  cause  means  the  near- 
est cause;  direct  or  immediate  cause,  in  contradistinction  to  the 
indirect  or  remote  cause,"  held  erroneous.  '  Ibid, 

Maxims. 
Electio  semel  facta  non  patitur  regressum,  6481 
Noscitur  a  sociis,  155,  156,  171. 
Stare  decisis,  382. 
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Measure  of  Damages.    See  Damages.    Logs  and  Timber,  1.    Master 

AND  SERVANT;  8,  4    RAILROADS,  2,  8,  12.    REGISTER  OF  DEEDS.    SaLB 

OF  Chattels,  10, 11. 
Mechanics'  LiENa    See  Liens,  1.    Partnership,  7,  8. 
Minors.    See  Limitation  of  Actions,  6.    Master  and  Sertant,  12. 
Mistake.     See  Equttt,  1,  2.     Insurance,  a    Judgment,  7.    Mort- 

GAGES,  8. 

Mistakes  of  public  officers.    See  Estoppel,  8, 4    Register  of  Deeds. 

MORTGAGEa 

Of  land.  See  Action,  9.  Bills  and  Notes,  ft.  Contracts,  8.  Public 
Lands.    Register  of  Deeds. 

1.  Under  sec.  8156,  Stats.  1808  (authon'zing  a  deficiency  iudcfment,  in 

a  foreclosure  action,  "  against  every  party  personally  liable  for  the 
debt  secured  by  the  mortgage,  whether  the  mortgagor  or  other 
persons,  if  upon  the  same  contract  which  the  mortgage  is  given  to 
secure"),  the  indorsers  of  a  note,  whose  liability  has  been  duly 
fixed  by  demand  and  notice,  may  be  joined  hi  an  action  to  fore- 
close the  mortgage  given  by  the  maker  as  security,  and  a  defi- 
ciency judgment  may  be  rendered  against  them  therein.  Cottrell 
V.  New  London  F,  Co,  94  Wis.  176,  distinguished.  Halbach  v.  Tres- 
ter,  580 

2.  A  finding  of  the  trial  court  that  a  deed  absolute  in  form  was  intended 

as  an  absolute  conveyance  and  not  as  a  conveyance  by  wav  of  se- 
curity is  held  to  be  against  the  clear  preponderance  of  the  evi- 
dence.   Schierl  v.  Newourg,  553 

8.  Findings  of  the  trial  court  that  there  was  a  mistake  in  the  condition 
of  a  mortgage,  and  also  in  the  description  of  the  premises  covered 
by  it,  Ate  held  not  to  be  against  the  preponderance  of  the  evidence 
in  this  case,  even  applying  the  rule  that  such  mistake  must  be 
shown  beyond  reasonable  controversy.    Burmeister  t?.  Olson,     677 

Of  chattels.  See  Fraudulent  Conveyances,  2,  a  Garnishment,  2, 
Insurance,  18.    Partnership,  4    Voluntary  Assignment,  5. 

MUNICIPAL  CORPORATIONa 

Officers:  Failure  to  act:  Right  of  taxpayers  to  enforce  corporate  rights. 

1.  When  the  officers  of  a  public  corporation,  upon  whom  the  duty  de- 

volves of  appealing  to  the  courts  to  protect  its  rights,  refuse  to  put 
the  necessary  judicial  machinery  in  motion  upon  demand  being 
made  therefor  by  a  taxpaying  member  of  such  corporation  acting 
for  himself  and  all  other  such  persons,  or  the  circumstances  are 
such  as  to  obviously  render  such  demand  useless,  such  taxpayer 
may,  so  acting,  take  the  place  of  such  public  officers  for  the  purpose 
of  enforcing  the  corporate  rights.    MtUherger  v.  Beurhatis,  1 

2.  If  a  public  corporation  be  ai^grieved  by  a  determination  of  a  county 

court  as  to  a  matter  pending  before  it,  and  the  proper  officers  of 
such  corporation  refuse  or  neglect  to  appeal  from  such  determinar 
tion  to  tne  circuit  court  for  relief,  a  taxpaying  member  of  such 
corporation,  acting  as  before  indicated,  may  intervene  and  take 
theappeaL  Ibid. 

0.  The  test  of  the  right  of  appeal  in  the  circumstances  stated  above  is 
not  whether  the  taxpayer  is  directly  injured  by  the  determination 
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of  the  county  court,  but  whether  the  corporation  as  a  whole  is  in- 
jured or  aggrieved  in  a  matter  in  which  the  individual  members 
of  the  corporation  have  a  substantial  interest.  J&icL 

Officers:  Mistakes:  Estoppel    See  Estoppel,  8,  4 

Plats:  Dedication  of  streets,  etc:  Acceptance,    See  Plat  op  Lands* 

Use  of  streets  by  telephone  companies:  Regulation,    See  Telephone 

Companies. 
Streets  and  sideioalks:  Injuries  from  defects.    See  Highways,  6-8. 

4  The  failure  of  a  city,  in  constructing  a  street,  to  make  it  reasonably 
safe  for  public  travel — in  this  case  the  improper  adiustment  of  the 
cover  of  a  manhole  over  a  catch-basin  by  reason  of  which  such  cover 
slid  out  of  place  when  stepped  on — is  not  the  creation  of  a  nuisance 
rendering  the  city  liable  at  common  law  for  injuries  caused  thereby, 
but  is  a  failure  of  duty  rendering  the  city  hable  under  sec.  13^» 
Stats.  1898,  to  persons  injured  by  the  insufficiency;  and  the  giving 
of  notice  as  required  by  that  section  is  a  condition  precedent  to  the 
maintenance  or  an  action.    Ziegler  v.  West  Bend,  17 

6.  In  an  action  for  injuries  sustained  by  falling  on  a  sidewalk  alleg^ 
to  have  been  rendered  uneven  and  unsafe  by  accumulations  of  ice 
and  snow,  it  was  not  sufficient  for  plaintiff  to  show  such  condition 
of  the  walk  and  that  while  proceeding  with  care  he  fell  thereon 
and  was  hurt,  but  he  should  also  show  that  the  accident  was  the 
result  of  the  defects  alleged,  especially  where  it  appeared  that  the 
whole  surface  of  the  country  was  slippery  and  icy.  Small  v.  Pren- 
tice, '  J  ,ft^j  J  ^ 

6.  To  run  over  a  rough,  uneven  sidewalk  which  has  been  rendered  slip- 

pery by  ice  and  sleet,  with  knowledge  of  such  conditions,  consti- 
tutes contributory  negligence.  Ibid, 

7.  The  presence,  in  a  public  street,  of  a  sidewalk  largely  traveled  by 

the  public  for  some  months  before  an  accident  thereon,  rendered 
the  town  responsible  for  its  defects,  although  it  was  originally  con- 
structed by  a  private  individual  and  for  private  usa  McHugh  v, 
Minocqua,  291 

8.  Knowledge  on  the  part  of  the  proper  authorities  of  the  generally  de- 

fective and  rotten  condition  of  a  sidewalk  does  not  charge  them 
with  notice  of  a  specific  defect  alleged  to  have  caused  an  injury, 
where  such  specific  defect  was  of  a  different  kind  and  in  no  way 
connected  with  the  generally  defective  condition.  Ibid, 

9.  If,  in  this  case,  the  defect  causing  plaintiff^s  injury  was  a  part  of  or 

included  in  the  generally  defective  condition  of  the  siaewalk,  it 
was  a  question  for  the  jury  whether,  in  view  of  his  familiarity 
with  such  condition,  he  was  not  guilty  of  contributory  negligence 
in  failing  to  exercise  greater  precaution  against  injury  thereby. 

Ibid, 

NEGLIGENCE. 

See  Highways,  6,  7.    Master  and  Servant,  5-14    Municipal  Corpo- 
rations, 4-9.    Railroads,  4-28. 

In  all  cases  where  the  right  of  recovery  is  based  upon  negligence 
not  wilful  nor  such  that  the  person  injured  was  deceived  or  mis- 
led by  the  neglijccent  act  complained  of,  the  plaintiff,  in  order  to 
recover,  must  himself  have  exercised  care,  no  matter  how  clear 
the  negligence  of  the  defendant     White  v,  C.  dt  N,  W,  R  Co,    489 
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NEaoTiABLE  Instruments.    See  Bills  and  Notes.    MoRTaAOES,  1. 

Pledges. 
New  Trial.    See  Practice,  1. 
Nonsuit.    See  Court  and  Jury.    Railroads,  14 
Notice. 

Of  claim  for  money  borrowed  by  agent  without  authority.    See 
Agency,  8. 

Of  assignment  of  part  of  claim.    See  Assignment,  2,  4. 

Of  nonpayment,  to  indorser.    See  Bills  and  Notes,  11. 

Of  en tiy  of  judgment  or  order.    See  Certiorarl 

Of  defects  in  warranted  machinery.    See  Contracts,  9.    Verdict,  1. 

Of  misappropriation  of  funds,  to  pledgee.    See  Estates  of  Deced- 
ents, 1,  2. 

Mailing  of  notice:  Presumption  as  to  its  receipt   See  Evidence,  11. 

Of  fraud.    See  Findings  op  Fact. 

Of  defects  in  highways,  eta    See  Highways,  «.    Municipal  Cort 

PORATIONS,  8. 

Of  injury.    See  Highways,  &    Municipal  Corporations,  4 

Of  washout    See  Railroads,  19. 

Of  killing  of  animals.    See  Railroads,  22. 

NUISANCES. 

See  Appeal^  &    Municipal  Corporations,  4 

An  action  in  the  circuit  court  to  enjoin  the  continuance  of  a  public 
nuisance  must  be  instituted  by  the  proper  law  officer  of  the  state, 
and  that  court  has  no  power  to  autnorize  a  private  relator  to  act 
pro  hoc  vice  as  such  officer.  State  ex  reL  Lamb  v,  Cunningham^  83 
W is.  90,  distinguished.  State  ex  reL  Hartung  v,  Milwaukee,  509 
Official  Bonds.    See  Register  of  D£Ed& 

OFFICERS. 

Injunction  against  payments  for  iUegal  purposes:  Recovery  of  moneys 
paid.    See  Highways,  8-5. 

1.  A  taxpayer  may  maintain  an  action  in  equity,  on  behalf  of  himself 
and  all  other  taxpayers,  to  restrain  public  officers  from  paying  out 
the  public  money  for  illegal  purposes,  and  may  also,  under  the 
proper  circumstances,  compel  public  officers  and  even  third  per- 
sons to  repay  into  the  public  treasury  money  already  paid  out  ille- 
gally.   Webster  v,  Douglas  Co,  181 

%  Mone3rs  paid  out  by  public  officers  in  direct  violation  of  law  may  be 
recovered  from  the  officials  themselves  and  from  the  recipients 
thereof,  in  actions  seasonably  brought  by  taxpayers  op  behalf  of 
the  public,  especially  where  the  transaction  is  marked  by  haste, 
fraud,  collusion,  or  concealment  Ihid, 

8.  But  a  court  of  equity  will  not,  in  such  an  action,  require  repayment 
from  one  who,  for  a  valuable  consideration  and  in  good  faith,  had 
purchased  county  warrants  issued  in  payment  for  work  done  under 
illegal  contracts,  where,  notwithstanding  the  public  nature  of  the 
proceedings  and  of  the  work,  the  action  was  not  brought  until  after 
a  large  part  of  the  work  had  been  done  and  the  warrants  in  quea- 
tion  had  been  issued  and  paid.  Ibid. 

4  Where,  at  the  suit  of  taxpayers,  public  officers  and  contractors  are 
held  liable  to  repay  moneys  illegally  obtained  from  the  public  treas- 
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tuy,  they  should  be  charged,  also,  with  interest  from  the  time  such 
moneys  were  unlawfully  drawn  out.  Ibid, 

5.  In  an  action  by  taxpayers  to  restrain  public  officers  from  paying  out 
public  moneys  illegally  and  to  compel  repayment  of  moneys  already 
so  paid  out,  it  is  held  that  costs  should  be  allowed  upon  final  judg- 
ment against  the  defendants.  Ibid, 

Refusal  or  neglect  to  bring  suit,  etc:  When  taxpayers  may  act  See 
Municipal  Corporations,  ML    Nuisances.    Officers,  1, 2. 

Violation  of  injunction.    See  Highways,  8-6. 

Mistakes  of  officers:  Estoppel    See  Estoppel,  3,  4 

Practical  construction  of  statutes  by  officers.    See  Insurance,  5. 

County  officers.    See  Highways,  3-6. 

Sheriff:  Conclusiveness  of  return.    See  Voluntary  Assignment,  a 

Clerk  of  circuit  court    See  Terms  of  Court. 

Register  of  deeds:  Failure  to  index  mortgage.    See  Register  op  Deeds., 

City  officers.  See  Municipal  Corporations,  8-6.  Telephone  Compa- 
nies, 3,4 

School  officers.    See  Common  Schools. 

Of  corporations:  Powers.  See  Corporations.  University  of  Wiscon- 
sin. 

Opinions.    See  Evidence,  8, 10.    Railroads,  It 

Parent  and  Child:  Legitimacy.    See  Wills,  6,  ft. 

Parties.    See  Appeal,  8.    Estates  op  Decedents,  5.    Evidence,  7. 

Mortgages,  1.    Municipal  Corporations,  1-3.    NxhsaXces.    Ov- 

FiCERS,  1, 2.    Pleading,  4    Wills,  2. 

PARTNERSHIP. 
See  Garnishment,  2. 

1.  Mar.shaTiT«,  J.,  is  of  the  opinion  that  a  oonveyance  of  firm  assets  by 
the  members  of  an  insolvent  partnership,  to  pay  the  individual  in- 
debtedness of  one  of  its  members,  and  without  any  other  purpose, 
is  not  void  as  to  partnership  creditors.  Excelsior  Mill  Co.  v.  Han- 
over, 809 

3.  The  partnership  relation  existing  between  a  dormant  partner  and 
the  ostensible  proprietor  of  a  business,  under  an.  agreement  treat- 
ing the  property  as  belonging  to  the  latter  and  providing  that  he 
should  repay  the  amount  which  the  former  haa  invested  in  the 
business,  with  interest  and  a  share  of  the  net  profits,  was  dissolved 
by  the  death  of  the  active  partner,  in  whose  possession  all  the  part- 
nership assets  then  were;  and  the  business  was  thereafter  carried 
on  by  nis  administrators  in  the  name  of  the  estate,  with  the  knowl- 
edge and  consent  of  the  former  dormant  partner,  who  did  not  take 
possession  or  control  as  survivor  or  constitute  said  administrators 
his  agents  to  continue  the  business.  Afterwards  said  dormant 
partner  brought  suit  to  foreclose  a  mortgage  which  had  been  given 
to  him  by  the  active  partner  to  secure  the  repa^ent  of  the  amount 
invested  by  the  dormant  partner  in  the  business.  Held,  that  in 
such  action  the  dormant  partner  was  not  chargeable  with  any  part 
of  the  losses  incurred  in  the  business  after  the  dissolution.  Stub- 
bings  v.  O'Connor,  352 

8.  Where  partners  have  by  agreement  used  certificates  of  stock  to  indi- 
cate the  proportionate  interest  of  each  in  the  firm,  a  transferee  of 
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such  certificates  does  not  become  a  member  of  the  firm,  in  the  ab- 
sence of  an  agreement  to  that  effect,  but  obtains  merely  the  righi 
to  demand  an  accounting  and  to  receive  the  proportionate  share  of 
the  net  firm  property  after  such  accounting.  MommerdaM  v.  Jack' 
souy  444 

4  A  transfer,  as  collateral  securit^r,  of  certificates  of  stock  used  by 
partners  to  indicate  the  proportionate  interest  of  each  in  the  firm 
IS  not  a  chattel  mortgage  within  the  meaning  of  sec.  2313,  Stats. 
1898,  providing  for  the  filing  of  such  mortgages.    That  statute  ap- 

Slie9  only  where  the  mortgaged  property  is  capable  of  manual 
elivery.  Ibid. 

6.  A  partner  whose  interest  in  the  firm  was  indicated  by  certificates  of 

stock  assigned  such  certificates,  either  absolutely  or  as  collateral 
security,  fco  various  persons.  Afterwards,  bjr  bill  of  sale,  he  trans- 
ferred his  api3arent  interest  in  the  partnership  to  an  innocent  pur- 
chaser, promising  to  deliver  the  certificates  in  a  few  days,  the 
consideration  to  be  paid  on  their  delivery;  and  the  purchaser  took 
possession  of  the  seller's  interest  Before  the  consideration  was 
paid  a  creditor  of  the  seller  garnished  the  purchaser,  and  she 
brought  the  agreed  price  into  court  The  assignees  of  the  certifi- 
cates were  interpleaded,  and  each  answered  claiming  a  share  of 
said  fimd.  Hda,  that  this  constituted  a  ratification  by  said  as- 
signees of  the  transfer  to  the  garnishee,  and  an  election  to  consider 
the  money  as  standing  in  plaoB  of  their  interests  or  rights  in  th& 
firm  assets.  The  rights  oi  all  parties  might  therefore  be  properly 
adjusted  in  the  garnishment  action  without  an  accoimting.  IbicL 
8.  A  member  of  a  going  partnership  who  was  under  no  obligation  to 
contribute  further  to  the  capital  of  the  firm  received  money  as 
guardian  and  it  was  used  in  carrying  on  the  firm  business,  all  the 
partners  consenting.  Held,  that  liability  to  return  the  money  to 
the  wards  became  a  partnership  debt  as  fully  and  absolutely  as 
though  the  money  had  been  borrowed  from  a  third  party.  Cferman 
American  Bank  v.  Ma^Ul,  582 

7.  Where  the  materials  for  which  a  lien  is  claimed  were  furnished  by 

one  who,  as  surviving  partner,  was  carrying  on  the  busmess  for- 
merly conducted  by  a  firm,  the  debt  is  due  to  him  individually,^and 
he  may  assign  the  claim  as  if  there  had  never  been  any  partner- 
ship.   Shearer  v.  Browne,  585 

8.  No  interest  in  such  debt  or  right  to  a  lien  is  conveyed  by  an  admin- 

istrator's sale  of  the  interest  of  the  deceased  partner  in  the  firm, 
but  merely  a  right  to  share  in  the  net  proceeds  of  the  assets  of 
the  business  when  it  is  closed  upi  i&td. 

Payment. 

Extension  of  time.    See  Bills  and  Notes,  8-5. 

To  unauthorized  person.    See  Bills  and  Notes,  6L 

By  note.    See  Bills  and  Notes,  10, 18. 

Application.    See  Pledges. 

Penalty  or  liquidated  damages  ?    See  Master  and  Servant,  4 
Physicians  and  Surqeons.    See  Evidence,  0. 

PLAT  OF  LANDa 

1.  On  the  recorded  plat  of  an  unincorporated  village,  at  the  easterly 
end  of  a  street  running  a  little  north  of  east  &  triangular  piece  of 
ground  was  left  uninclosed,  within  the  limits  of  the  plat  but  ad- 
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joining  a  quarter-section  line  which  was  its  northern  boundary. 
All  parallel  streets  were  left  open  at  their  easterly  ends,  indicating 
an  intention  to  have  them  connect  with  the  streets  of  additions  to 
be  made  on  that  side;  and  for  that  purpose  the  trianele  in  ques- 
tion would  be  necessary.  Held^  that  the  triangle  was  dedicated  a? 
part  of  the  street    McHugh  v.  Minocqua,  291 

3.  A  resolution  of  the  town  board  ordering  such  street  to  be  opened  up 

for  traffic  to  its  easterly  end,  followed  by  working  of  portions 
thereof,  constituted  an  acceptance  by  the  town  of  that  street,  in- 
cluding the  triangle.  IbidL 

PLEADING. 

See  Action,  3,  9.    Criminal  Law,  1.    Equity,  6,  d,  10.    Insurance,  7. 

1.  A  plaintiff  who.  at  the  trial,  bases  his  claim  on  facts  different  from 
tnose  alleged  in  his  complaint,  thereby  opening  the  door  to  an  in- 
quiry respecting  such  facts,  cannot  complain  that  the  issue  so  tried 
was  not  within  the  pleadings.     Williams  v.  WUliams,  240 

2b  In  a  tort  action  for  the  oonyersion  of  money  it  is  held  not  to  have 
been  an  abuse  of  discretion  to  allow  defendants  to  amend  their  an- 
swer during  the  trial  so  as  to  allege  that  in  a  former  action  (which 
had  been  dismissed  because  plaintiff  declined  to  bring  in  another 
defendant)  plaintiff  had  sought,  with  full  knowledge  of  the  facts, 
to  recover  the  identical  sum  of  money  upon  an  implied  contract  as 
for  money  had  and  received,  and  had  thereby  waived  the  tort, — 
it  appearing,  among  other  things,  that  plaintiff  had  ^reatl^  delayed 
the  prosecution  of  the  tort  action,  that  an  order  dismissing  it  for 
want  of  prosecution  had  been  set  aside  as  a  matter  of  favor  to  him, 
and  that  the  amendment  could  not  operate  as  a  surprise.  Carroll 
V.  Fethers,  436 

8.  In  an  action  for  the  wrongful  conversion  of  money,  under  an  answer 
denying  such  conversion,  the  record  of  a  former  action  brought  by 
plaintiff  to  recover  the  same  mone^  upon  an  implied  contract  as  for 
money  had  and  received  was  admissible  to  show  that  the  conver- 
sion had  been  waived.  Ibid. 

4,  A  plea  of  the  pendency  of  an  action  previously  commenced  to  en- 

force the  same  cause  of  action,  is  not  good  unless  it  shows  that 
the  parties  thereto  are  identical  with  those  in  the  second  action, 
or  that  such  as  are  not  identical  are  in  privity  with  the  former  par- 
ties.   Calteaux  v,  Mueller,  625 

PLEDGES  AND  COLLATERAL  SECURITY. 

See  Estates  op  Decedents,  1,  2.    Partnership,  4,  5. 

One  T.,  with  whom  a  note  indorsed  in  blank  had  been  deposited  for 
safe-keeping,  borrowed  money  from  plaintiff  and  gave  him  said  note 
as  collateral  security,  the  plaintiff  receiving  the  same  in  good  faith, 
with  no  knowledge  of  any  defect  in  T.*s  title  thereta  When  said 
note  became  due  the  other  collaterals  in  plaintiff's  hands  were  suffi- 
cient in  value  to  discharj^e  T.*e  indebtedness  to  him,  but  it  had  not 
been  discharged.  Sometime  later  T.  borrowed  a  further  sum  from 
plaintiff,  agreeing  that  all  the  collaterals  then  in  the  plaintiff's 
nands  should  be  held  as  security  for  it  as  well  as  for  the  prior  debt. 
Subsequently  the  makers  paid  to  T.  the  amoimt  of  the  note  and 
took  a  receipt,  T.  claiming  that  the  note  had  been  mislaid  and 
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promising  to  send  it  when  foond.  T.  became  insolvent,  and  the 
collaterals  were  insufficient  to  pay  his  indebtedness  to  plaintiff. 
Held,  that  plaintiff  might  apply  the  other  collaterals  to  the  pay- 
ment of  the  second  loan  to  T.,  and  hold  the  note  in  question  to  se- 
cure the  first,  for  which  it  was  pledged  before  its  maturity.  Strona 
V,  BoweSf  6^ 

Possession  of  land.    See  Adyebbb  Possession.    Ejectment. 

PRACTICE. 

See  Action.  Agency,  a  Appeal  and  Errob.  Certiorarl  Costs. 
Court  and  Jury.  Criminal  Law  and  Practice.  Evidencb. 
Executions.  Garnishment,  8,  4.  Insolvency.  Instructions  to 
Jury.  Judgment.  Jurors.  Nuisances.  Pleading.  Receivers. 
Tax  Titles,  6.  Terms  op  Court.  Verdict.  Voluntary  As- 
signment, 2. 

1.  A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  should  state  the 

grounds  of  the  motion,  and  the  record  should  show  that  it  was  made 
at  the  same  term  at  which  the  trial  was  had.  Williams  v.  WiU- 
xama,  246 

2.  Where  a  cause  is  tried  by  the  court  and  a  jury  is  impaneled  for  the 

purposes  of  an  advisory  verdict,  and  the  cause  is  fully  tried  and  sub- 
mitted, neither  party  is  entitled  to  a  hearing  as  a  matter  of  right 
after  the  coming  in  of  the  special  verdict  and  before  the  findings 
by  the  court  are  hied.  [Winslow,  J.,  is  of  the  opinion  that  after  the 
rendition  of  such  a  verdict  an  opportunity  snould  be  given  for  a 
hearing  and  for  the  defeated  party  to  move  for  findings  and  judg- 
ment notwithstanding  the  verdict]    Adams  v,  Rodman,  ^ 

Preliminary  Examination.    See  Criminal  Law,  1. 

Prescription.    See  Adverse  Possession. 

Presumptions.    See  Appeal,  13-15.    Bills  and  Notes,  1, 3,  9, 10.    Evi- 
dence, 11.    Fraud,  1,  4.  Judgment,  8-6,   Tax  Titles,  2.  Wills,  4 
Principal  and  Agent.    See  Agency. 
Principal  and  Surety.    See  Suretyship. 
Printed  Case.    See  Appeal^  28. 
Privileged  Communications.    See  Evidence,  C 

Promissory  Notes.  See  BiLifi  and  Notes.  Mortgages,  1.  Pledge& 
Sale  op  Chattels,  8,  4 

Proximate  Cause.  See  Master  and  Servant,  5,  18,  14  Municipal 
Corporations,  6.    Railroads,  8, 9, 17.    Verdict,  0. 

PUBLIC  LANDS. 

See  Adverse  Possession,  1.    Ejectment.    Sale  of  Chattels,  10. 

A  mortgage  given  by  one  who  has  entered  land  as  a  homestead  mider 
the  federal  statutes  and  has  received  the  final  receiver's  receipt  or 
certificate  is  valid  as  against  the  mortgagor  and  those  claiming 
under  him,  even  though  given  prior  to  the  issue  of  the  patent,  if 
given  and  received  in  good  faith.    Meirihold  v.  Walters^  889 

PuBuc  Nuisances.    See  Nuisances. 
Public  Schools.    See  Common  Sohooi^ 
Vol.  102—46 
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RAILROADa 

S(ile  of  logging  railroad.    See  Contracts,  5. 

Ejection  of  pa^enger  from  train:  Sunday  contract:  Damctges, 

1.  In  an  action  against  a  railway  company  under  sec.  1818,  R  S.  1878, 

for  a  tortious  election  from  a  train,  the  fact  that  the  plaintiff 
claimed  to  be  riding  upon  a  ticket  purchased  on  Sunday  is  imma- 
terial  Masterson  v,  C.  &  N.  W.  B.  Co.  571 

2.  An  award  of  $850  damages  for  the  wrongful  ejection  of  a  passenger 

from  a  railway  train  is  held  to  be  excessive,  where  he  was  ejected 
in  the  outskirts  of  a  city,  without  any  serious  insult  being  offered 
by  the  conductor,  and  he  did  not  claim  to  have  been  made  sick  or 
disabled,  or  to  have  suffered  in  any  way,  except  that  he  was  robbed 
of  a  small  sum,  without  violence,  while  walking  along  the  track. 

Ibid, 

d.  Whether  the  robbery  in  such  case  could  form  any  ground  for  the 

recovery  of  increased  damages  seems  doubtful  Ibid. 

Injuries  to  passengers:  Negligence:  Excursion  trains:  Proximate  cause. 

4  The  plaintiff,  a  passenger  on  a  freight  train,  while  standing  in  the 
caboose,  was  thrown  against  the  door  by  a  sudden  shock  of  the  ears 
coming  together  in  making  a  coupling,  and  was  injured.  There 
was  evidence  tending  to  snow  that  the  parts  of  the  train  were 
brought  together  with  unusual  violence,  such  as  could  be  accounted 
for  only  by  negligence  in  the  train  hands  or  defective  apparatus^ 
Held  that,  although  defendant's  witnesses  fully  contradicted  any 
unusual  violence,  the  question  of  defendant's  negligence  was  one 
for  the  jury.    Harden  v,  C,  M,  <fc  St,  P,  R  Co.  218 

6.  The  question  of  plaintiff's  contributory  negligence  should  also  have 

been  submitted  to  the  jury,  in  view  of  tne  evidence  in  respect  to 
his  position  and  his  knowledge  that  a  coupling  was  soon  to  be 
made.  i  bid. 

8.  A  railway  passenger  is  not,  as  matter  of  law,  guilty  of  negligence  in 
standing  on  the  platform  of  a  car,  even  while  it  is  in  motion,  if 
there  is  no  room  inside.  If  on  boarding  a  car  he  finds  it  so  crowded 
that  he  cannot  get  inside  without  the  use  of  main  force,  and  con- 
cludes to  ride  upon  the  platform,  the  question  whether  he  is  guilty 
of  contributory  negligence,  or  has  assumed  the  extraordinary  risks 
of  that  position,  is  one  for  the  jury  under  proper  instructiona  Ward 
V,  C,  M,  iSb  St  P,  R  Co.  215 

7.  A  passenger  on  an  excursion  train  is  entitled  to  just  as  much  care 

for  his  safety  as  one  upon  a  regular  train.  In  riding  upon  a  crowded 
train  he  assumes  the  inconveniences  resulting  from  its  crowded 
condition,  but  not  any  increased  risk.  Ibid, 

8.  In  an  action  for  injuries  received  by  a  passenger  while  standing  on 

the  platform  of  a  railway  car,  a  question  in  the  special  verdict  being 
as  to  whether  the  negligence  of  defendant's  employees  in  coupling 
the  car  was  the  proximate  cause  of  the  injuries,  it  was  error  to  re- 
fuse an  instruction,  asked  by  defendant,  that  the  jury  must  answer 
such  question  "  No  "  unless  they  were  satisfied  to  a  reasonable  cer- 
tainty, from  the  greater  weight  of  evidence,  that  it  should  be  an- 
swered **  Yes," — the  substance  of  such  instruction  not  being  given 
in  the  general  charge.  Ibid, 

9.  An  instruction  to  the  effect  that  the  expressions  "  proximate  cause  '* 

and  '*  direct  cause  "  are  equivalent  and  mean  the  immediate  or  in- 
ducing cause,  was  erroneoua  Ibid, 
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Injuries  to  travelers  at  highway  crossings:  Gates:  Diseased  persons:  Ar- 
guments to  jury. 

10.  The  duty  of  a  person  approaching  a  railway  track  to  look  and  listen 

before  crossing  is  absolutet  and  nonobservance  of  that  duty  is  neg- 
ligence per  se.  So  hdd,  in  a  case  where  the  ^tes  maintained  at  a 
railway  crossing  were  open,  and  plaintiff,  while  walking  across  the 
tracks,  was  struck  by  a  train  running  at  an  unlawful  rate  of  speed, 
which  he  might  have  seen  and  heard  if  he  had  looked  and  listened 
before  attempting  to  cross.  Rohde  v.  C,  &  K  W,  R.  Co.  86  Wis. 
809,  distinguished.     White  v.  C.  A  N.  W.  IL  Co.  489 

11.  In  an  action  against  a  railway  company  for  the  death  of  plaintiff's 

intestate,  which  occurred  from  diabetes  mellitus  thirteen  days  after 
a  collision  at  a  highway  crossing,  there  was  evidence  that  plaintiff 
suffered  from  said  disease  two  years  before  his  death;  that  it  was 
a  chronic  disease  and  usually  terminated  fatally  in  from  four 
months  to  six  years,  depending  on  age;  but  that  plaintiff  for  a 
year  and  a  half  prior  to  the  accident  was  apparently  in  a  normal 
state  of  health.  Held,  that  an  hypothetical  question  designed  to 
elicit  from  witnesses  their  opinions  as  to  the  cause  of  death,  which 
recited  the  evidence  with  reference  to  the  accident  but  omitted  all 
reference  to  said  disease,  was  misleading.  Schaidler  v.  C.  <Sb  N.  W. 
R  Co.  564 

12.  A  railway  company  cannot  escape  liability  for  negligence  causing 

death  by  showing  that  the  person  killed  was  so  diseased  that  hia 
life  would  necessarily  have  terminated  in  a  short  time  in  the  ab- 
sence of  the  accident,  but  such  evidence  should  be  taken  into 
account  in  assessing  the  damages.  Ibid. 

13.  In  such  a  case  statements  of  plaintiff^s  counsel  in  his  argument  to 

the  jury  that  "We  can  show  you  how  many  hundred  men  have 
come  near  being  killed  there,  if  you  want  us  to; "  that  "You  are 
called  upon  to  set  a  price  upon  a  human  life;  "  that  "  Barriers  are 
erected  and  watchmen  placed  at  crossings  on  account  of  their 
,  danger,  and  in  this  case,  unless  the  companv  can  show  they  blew 
the  whistle  and  rang  the  bell,"  it  was  liable;  that  "I  know  of  a 
case  in  this  town  of  a  doctor  who  treated  a  little  boy,  who  said  the 
boy  must  die;  but  no  sooner  had  he  pronounced  his  death  sentence 
than  he  got  better,  in  defiance  of  the  doctor's  prognostication," 
are  held  erroneous,  where  not  properly  excluded  from  the  consid- 
eration of  the  jury  by  the  trial  court.  Ibid^ 
Injuries  to  trespassers  on  track:  License. 

14  Plaintiff,  a  bright,  intelligent  boy  ten  years  of  age,  had,  with  two 
other  boys,  been  running  westward  along  a  railroad  track  at  a 
place  where  it  was  unlawful  for  them  to  be.  Just  before  reaching 
a  street  he  attempted  to  cross  the  track  and  was  struck  by  a  loco- 
motive coming  from  the  east  at  an  unlawful  speed,  the  bell  on 
which  had  not  been  rung,  though  its  whistle  was  sounded  imme- 
diately prior  to  the  accident.  The  boy  knew  that  it  was  danger- 
ous to  walk  along  or  get  upon  the  track,  and  had  been  cautioned 
by  his  parents  not  to  go  aroimd  trains.  He  testified  that  although 
he  knew  the  train  came  along  about  that  time  he  had  not  thought 
of  it  until  just  before  he  was  struck.  It  appeared  that  from  the 
street  a  man  could  be  seen  on  the  track  nearly  1,100  feet  to  the 
east;  but  there  was  no  evidence  that  either  of  the  boys  was  act- 
ually on  the  track  after  the  train  approached  where  they  could  be 
seen  from  the  engine,  or  that  the  engineer  or  fireman  saw  any  of 
them,  or  that  their  clothing  was  such  as  naturally  to  attract  at- 
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tention.  In  an  action  for  the  injuries  sustained,  held,  that  a  non- 
suit was  properly  granted.  Dodge  and  Winslow,  J  J.,  dissent, 
being  of  the  opinion  that  the  question  whether  defendant's  serv- 
ants were  guilty  of  gross  negligence  should  have  been  submitted 
to  the  jury.   Schug  v,  C,  M.  i  St  P.  R  Co,  515 

15.  The  fact  that  a  railroad  track,  at  a  place  where  it  was  protected  by 
fences  and  cattle-guards  and  where  it  was  unlawful,  under  sec. 
1811,  R  S.  1878,  for  persons  to  walk,  was  frequently  used  by  pedes- 
trians does  not  show  that  such  use  was  licensed  by  the  company, 
in  the  absence  of  evidence  that  it  acquiesced  in  or  invited  the 
trespass.  JbicL 

Injuries  to  employees, 

10.  In  an  action  by  a  locomotive  en^eer  against  a  railroad  company 
for  personal  injuries  sustained  m  consequence  of  a  washout  at  a 
culvert,  it  appeared  that  he  was  not  proceeding  with  the  caution 
required  by  the  rules  of  the  company  in  case  of  sudden  and  heavy 
rains  or  indications  of  high  water,  but  it  did  not  appear  conclusively 
that  he  knew  that  the  rains  in  that  vicinity  had  been  so  severe 
or  unusual  as  to  call  for  the  exercise  of  such  caution.  Held,  that 
he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 
Crouse  v,  C,  <Sb  K  W.  R  Co.  196 

17.  A  verdict  in  such  action  that  the  track  was  negligently  constructed 

and  unsafe,  so  that  an  ordinary  rain  storm  would  wash  it  out;  that 
it  was  not  properly  inspected  on  the  night  in  question;  and  that 
the  injury  was  the  result  of  the  washout,  without  contributory 
negligence  on  the  part  of  the  plaintiff,  is  a  sufficient  finding  as  to 
proximate  cause.  Ibid, 

18.  Upon  the  question,  submitted  for  special  verdict,  whether  the  cul- 

vert was  negligently  constructed  and  maintained  by  the  defend- 
ant so  as  to  render  it  inadequate  for  the  purpose  for  which  it  was 
constructed,  the  burden  of  proof  was  upon  the  plaintiff.  Sec.  1816, 
Stats.  1898  (providing  for  a  recovery  where  a  railroad  employee  is 
injured  by  a  defect  in  any  track,  when  such  defect  could  have 
been  discovered  bv  reasonaole  and  proper  care,  and  that  proof  of 
such  defect  shall  oe  presumptive  evidence  of  knowledge  thereof 
on  the  part  of  the  company),  did  not  relieve  him  from  such  burden, 
since  the  question  related  to  original  defects  in  the  culvert  before 
the  washout,  and  until  such  defects  were  shown  to  exist  the  pre- 
sumption of  knowledge  thereof  did  not  arise.  loicL 

19.  Upon  the  questions  whether  the  washout  could  have  been  discovered 

by  defendant's  employees  by  the  exercise  of  reasonable  care  in  time 
to  prevent  the  accident,  and  whether  the  track  walker  was  negli- 
gent in  not  properly  inspecting  the  track,  the  burden  of  proof  was 
also  upon  the  plaintiff,  when  it  appeared  that  the  washout  had  oc- 
curred within  a  few  hours  of  the  accident  and  that  the  company  in 
fact  had  no  notice  of  it.  I  Did, 

20.  A  railway  company  is  not  charged  with  an  absolute  duty  to  its  em- 

ployees to  make  its  culverts  safe,  but  only  with  reasonable  and  or- 
dinary care  and  prudence  to  make  them  safe,  considering  their 
uses  and  purposes.  Ibid. 

2U  In  an  action  against  a  railroad  company  to  recover  for  injuries  sus- 
tained by  an  employee  whose  foot  had  been  run  over  while  he  was 
attempting  to  seal  the  end  door  of  a  car  attached  to  the  tender, 
plaintiff's  testimony  that  his  foot  was  caught  between  the  main 
rail  and  a  guard  rail  and  injured  by  the  wheel  of  the  tender  is  held 
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insufficient  to  sustain  a  finding  by  the  jury  to  that  effect,  where 
such  testimony  showed  that  it  was  not  based  upon  recollection,  but 
was  the  result  of  inference,  and  the  appearance  of  the  shoe  worn 
upon  the  injured  foot  and  plaintiff's  position  after  the  accident  were 
consistent  only  with  the  theory  that  his  foot  was  caught  between 
the  main  rail  and  the  wheel   Hibbard  v.  C,  St  P.,  M,  <&  O,  H  Co. 

624 

Killing  of  animals  on  track:  Notice:  Contributory  negligence:  Section 
man, 

22,  A  notice  to  a  railway  company  of  a  claim  for  the  killing  of  cows 

through  its  negligence  **  m  failing  to  keep  the  gate  in  the  fence 
separating  the  right  of  way  of  said  railway  company  from  a  por- 
tion of  the  farm  of  W.,  in  said  town  of  Blooming  Grove,  closed," 
and  in  the  management  of  its  train  *'  upon  and  alone  said  right  of 
way,"  etc.,  reasonably  construed,  locates  the  place  of  the  accident 
on  the  right  of  way  through  W.'s  farm,  and  is  not  so  indefinite  with 
respect  to  the  place  of  the  accident  as  to  prevent  a  recovery.  May 
V,  C.  iSbKW.R,  Co.  673 

23.  Failure  of  a  section  man  to  close  a  gate  which  he  knew  to  be  open  in 

the  fence  along  that  part  of  the  right  of  way  upon  which  he  was 
employed  does  not  relieve  the  railway  company  from  liability  for 
the  killing  of  animals  belonging  to  him,  which  strayed  upon  the 
right  of  way  through  said  gate  and  were  struck  by  a  passing  train, 
unless  it  be  shown  that  it  was  his  duty  to  close  such  gate.  Ibid, 
Rape:  Assault  with  intent    See  Criminal  Law,  a 

Ratification.  See  Agency,  8.  Contracts,  4  Highways,  4.  Part- 
nership, 5. 

Real  Property.  See  Adverse  Possession.  Ejectment.  Equity,  1, 
2,  7-10.  Estates  op  Decedents,  8-5.  Estoppel,  1,  2.  Execu- 
TiONa  Findings  op  Fact.  Fraudulent  Conveyances,  1.  In- 
surance, 17.  Liens,  1.  Mortgages.  Plat  op  Lands.  Pubuo 
Lands.    Register  op  Deeds.    Tax  Titles.    Trusts.    Wills,  3, 

Reasonable  Doubt.    See  Criminal  Law,  4-7. 

Reasonable  Time.    See  Limitation  op  Actions. 

RECEIVERS. 

1.  Sec  1694&,  Stats.  1898,  authorizing  the  appointment  of  a  receiyer  for 

the  nonexempt  property  of  an  insolyent  debtor  without  a  determi- 
nation by  a  jury  of  the  existence  of  the  requisite  facts,  is  not  in 
violation  of  sec.  5,  art  I,  Const,  proyiding  that  "  the  right  of  trial 
by  jury  shall  remain  inviolate,"  etc.,  since  that  language  relates 
only  to  the  right  as  it  existed  when  the  constitution  was  adopted. 
Rider-Wallis  Co,  u  Fogo,  586 

2,  Even  if  sea  16946,  Stats.  1898,  is  invalid,  under  sec.  3,  art  VII,  Canst,  ' 

so  far  as  it  attempts  to  empower  a  circuit  judge  at  chambers  to 
appoint  a  receiyer  of  the  property  of  an  insolvent  debtor,  yet  it  is 
valid  so  far  as  it  vests  such  power  in  the  court  IbicL 

8.  Under  sea  1694b.  Stats.  1898  (providing  that  upon  petition  by  cred- 
itors of  an  ijasolyent  debtor  for  the  appointment  of  a  receiver,  the 
court  shall  proceed  summarily  "  to  hear  the  parties  and  receive 
such  evidence  as  may  be  proper,  and  if  it  shall  appear  to  the  court  '•' 
that  the  debtor  is  insolvent,  etc.,  the  court  shall  appoint  a  receiver), 
it  is  error  to  appoint  a  receiver  without  evidence,  even  though  the 
debtor  does  not  answer  or  appear  in  the  proceeding.  Ibid. 
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Recording  Acts.  See  Estoppel,  2,  Executions.   Register  op  Deeds. 

Reference.    See  Appeal,  6. 

Reformation  of  written  instruments.  See  E<juity,  1,  3,  Insttrancb,  10. 

Refund  on  invalid  tax  certificates.    See  Tax  Titles,  8-5. 

Regents  of  state  university.  See  Assignment,  4  University  of  Wis- 
consin. 

REGISTER  OF  DEEDa 

See  Executions. 

If  a  register  of  deeds,  required  by  law  to  keep  a  tract  index,  neglect 
his  duty  as  to  a  mortgage  on  a  particular  parcel  of  land,  which  par- 
cel another  subse<juently  purchases,  not  knowing  of  such  mortgage 
by  reason  of  relymg  on  such  index,  on  discovering  the  facts  and 
failing  by  reasonable  efforts  to  secure  a  release  of  the  mortgage 
from  the  owner  thereof,  such  other  may  purchase  such  mortgage, 
and,  having  exhausted  his  remedy  to  obtain  reimbursement  for  his 
expenditures  in  that  regard  against  his  covenantee  if  there  be  such, 
and  against  the  mortgagor  as  well,  may  hold  the  register  of  deeds 
and  the  sureties  on  his  official  bond  for  the  residue  of  such  ex- 
penditures and  interest  thereon.    Johnson  v.  Brice,  575 

Helease  of  surety.    See  Bills  and  Notes,  8-5. 

Remedies.  See  Action,  1,  2,  4,  5,  7,  9, 10.  Agency.  8.  Constitutional 
Law.  Contracts,  1-4  Corporations,  4.  Damages,  4.  Equity. 
Estates  op  Decedents,  5.  Fraudulent  Conveyances.  Gar- 
nishment, 2.  Highways,  5.  Judgment,  7,  S,  Liens.  Logs  and 
Timber,  1.  Municipal  Corporations,  1-4.  NuiSANCEa  Ofpicer& 
Register  of  Deeds.  Sale  of  Chattels,  1,  2.  Suretyship.  Tel- 
ephone Companies,  3,  4. 

Repairs  on  real  property.    See  Trusts,  1,  2. 

REPLEVIN. 

In  replevin  by  the  vendor  of  goods  their  value  was  alleged,  both  in 
the  complaint  and  answer,  to  be  a  certain  simL  Plaintiff's  ageoit 
who  had  identified  the  goods  testified  that  said  sum  was  the  in- 
voice price  and  that  that  was  their  value.  Held,  that  the  court,  in 
directing  a  verdict,  properly  fixed  their  value  at  that  amount,  al- 
though the  same  witness  further  t-estified  that  the  goods  had  de- 
preciated in  value  forty  i>er  cent  during  the  twenty-two  days 
which  had  elapsed  since  their  sale,  because  they  had  been  unpacked 
and  placed  on  shelves  and  some  suits  and  sizes  sold.  Jenkins  v. 
SteankOf  19  Wi&  126,  distinguished.  David  Adler  cfc  Sons  C,  Co.  v. 
Thorp,  70 

Res  Adjudicata.    See  Judgment,  6. 

Rescission.  See  Contracts,  1-4.  Equity,  8,  4,  &  Sale  of  Chattei^ 
1,6-8. 

Reversal.    See  Appeal,  Afflrmance  and  reversal 

Roads  and  Streets.  See  Counties.  Highways.  Municipal  Cor- 
porations, 4-9.    Plat  of  Lands.    Telephone  Companies. 

Rules  of  Court. 
Supreme  Court  Rule  IV  (Return  to  writ  of  certiorari),  284 
Supreme  Court  Rules  VIII,  IX  (Case  and  briefs),  198,  211. 
Supreme  Court  Rule  XXXII  (Reversal  of  excessive  judgment),  SSL 
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SALE  OF  CHATTELa 

See  Appeai^  a    CJontractts,  1,  2,  4,  5, 8-10.    Corporations,  2,  4.    Logs 
AND  Timber,  1,  2.    Partnership,  5. 

1.  A  vendor  of  merchandise  cannot  rescind  the  sale  and  reclaim  the 

^oods  merely  because  the  purchasers,  knowing  themselves  to  be 
insolvent,  dia  not  disclose  that  fact,  where  no  inoulries  and  no  false 
statements  were  made  and  no  artifice  resortea  to  to  mislead  the 
vendor,  and  it  does  not  appear  that  the  goods  were  bought  with 
the  fraudulent  intent  of  not  paying  for  theuL  David  AdUer  <St  Sons 
C,  Co.  V.  Thorp,  70 

2.  One  buying  an  article  upon  an  express  warranty  may  sue  for  any 

damages  resulting  from  a  breach  without  returning  or  offering  to 
return  such  article.    Nauman  v.  Ullnian,  92 

S.  Plaintiff  bought  a  horse  from  the  defendant  upon  an  express  war- 
ranty that  it  was  well  and  sound  except  for  a  cold,  and,  paving 
part  of  the  price,  gave  a  three-days  note  for  the  balance,  which 
provided  that  the  ownership  and  possession  should  not  pass  from 
the  vendor  until  the  note  was  paio.  Plaintiff  received  the  horse, 
and  paid  the  note  when  due,  but  without  knowledge  that  the  dis- 
ease of  the  horse  was  other  than  a  cold,  and  after  ito  death  brought 
suit  upon  the  express  warranty.  Held,  that  there  had  been  no 
waiver  of  the  warranty.  Ibid, 

4  The  signing  of  such  note  was  not  a  reduction  of  the  contract  to 
writing,  which  would  render  parol  evidence  of  the  warranty  in- 
admissible, since  the  note  did  not  in  terms  purport  to  state  the 
whole  contract  but  was  merely  a  document  in  execution  of  a  part 
thereot  Ibid. 

5.  A  question  for  a  special  verdict,  "  Did  the  defendant  tell  and  the 

plaintiff  buy  said  horse  for  a  sick  horse,  the  plaintiff  taking  his 
chance?  "  was  not  objectionable  as  being  compound,  it  being  con- 
ceded that  plaintiff  purchased  the  horse  knowing  it  was  sick  but 
supposing  it  to  be  sick  only  with  a  cold,  and  the  material  part  of 
the  question  being  merelv  whether  or  not  he  agreed  to  assume  the 
risk  of  such  sickness  as  the  horse  might  have.  Ibid. 

6.  6v  a  contract  indicating  a  present  sale  of  lumber  by  plaintiff  to  de- 

fendants, the  latter  agreed  to  give  their  note  for  a  part  of  the  price 
and  to  pay  the  balance  after  plaintiff  had  carried  the  lumber  for 
them  to  Chicago.  Learning,  however,  that  the  title  was  still  in 
plaintiff's  vendor  of  the  timber  from  which  the  lumber  had  been 
sawed,  who  had  not  been  fully  paid,  defendants  refused  to  give  the 
note  when  demanded  unless  plaintiff  would  clear  the  title  or  give 
a  bond  for  delivery  of  the  lumoer  free  from  liens.  Plaintiff  refused 
to  do  either,  and  soon  after  removed  defendants'  mark  from  the 
lumber  and  sold  it  to  other  persona  Held,  that  the  contract  had 
been  rescinded.    Shores  Lumber  Co.  v.  Claney,  235 

7.  It  was  immaterial,  in  such  case,  that  plaintiff's  vendor  permitted  it 

to  sell  lumber  before  making  payment,  if  no  such  claim  was  made 
when  defendants  refused  to  give  the  note  and  no  information  to 
that  effect  was  ever  given  them.  Ibid. 

8.  Where,  in  such  case,  the  carriage  of  other  lumber  belonging  to  de- 

fendant43  to  market  was  made  a  condition  precedent  to  the  taking 
effect  of  the  sale,  the  performance  of  that  condition  by  plaintiff, 
for  which  it  was  fully  paid,  did  not  preclude  the  defenoants  from 
rescinding  the  sale  for  failure  of  titfa  Ibid. 


Digitized  by 


Google 


728  INDEX.  [102 


9.  The  nonperformance  of  an  agreement  to  transport  lumber  to  market 
on  the  first  trip  made  in  the  spring  is  not  excused  by  the  fact  that 
there  was  ice  near  the  dock  wnich  prevented  getting  at  it  handily. 

IbidL 

10.  Under  a  contract  by  which  defendant  was  to  pay  a  certain  price  for 

timber  to  be  "  furnished  "  by  plaintiff,  the  latter  is  not  entitled  to 
recover  the  full  contract  price  for  timber  which,  after  she  had  cut 
it,  was  found  to  belong  to  the  United  States,  and  for  which  defend- 
ant was  compelled  to  pay  the  ^vemment,  but  defendant  should 
be  credited  with  the  amount  paid  to  the  government.  Parish  v, 
McPhee,  241 

11.  At  the  time  of  making  such  contract  defendant  was  negotiating  for 

the  purchase  of  certain  lands,  and  instructed  plaintiff  to  cut  the 
timber  therefrom,  and  afterwards  purchased  and  became  the  owner 
of  such  timber.  Held,  that  this  timber  was  not  "  furnished "  by 
plaintiff  under  the  contract,  and  that  she  could  recover  the  con- 
tract price  therefor  only  &tter  crediting  defendant  with  the  value 
of  the  stumpage.  IbicL 

Sale  op  Land.  See  Equity,  1,  2,  7-10.  Estates  of  Decedents,  8-5. 
Estoppel,  1,  2.  Executions.  Findings  op  Fact.  Eegisteb  op 
Deeds.    Tax  Titles. 

Sanity.    See  Criminal  Law,  2, 3.    Evidence,  8..  Judgment,  8-5. 

Satisfaction  of  claim  for  injury  resulting  in  death.    See  Action,  5. 

ScHOOiB.    See  CJommon  Schooia 

Service  of  notice.    See  Evidence,  It    Highways,  S. 

Settlement:  Rescission  for  fraud.    See  CJontracts,  8. 

Sheriff:  Conclusiveness  of  return  on  execution.  See  Voluntary  As- 
signment, 3. 

Sidewalks.    See  Municipal  Corporations,  5-9. 

Special  Verdict.  See  Agency,  1,  2.  Appeal,  18, 19.  Instructions 
TO  Jury,  2- ft.  Master  and  Servant,  la  Railroads,  17.  Sale 
OP  Chattels,  6.    Verdict. 

Specific  Performance.    See  Equity,  9, 10. 

State  University.    See  University  op  Wisconsin. 

Statute  op  Frauds.    See  Equity,  9^  10.    Fraudulent  Conveyances^ 

Statute  op  Limitations.  See  Constitutional  Law,  2,  Insurance, 
8-5.    Limitation  of  Actions.    Tax  Titles,  t 

Statutes. 
Constitutionality.    See  Constitutional  Law.    Jurors.    Limitation 

op  Actions,  1,  3.  Receivers,  1,  2. 
Construction.  See  Action,  1-7.  Adverse  Possession,  1.  Appeal,  2. 
Bills  and  Notes,  5.  Common  Schools.  Counties.  Divorce,  1. 
Ejectment.  Estates  op  Decedents,  i,  5.  Evidence,  6,  7.  Exe- 
cutions, 2.  Fraudulent  Conveyances,  1.  Garnishment,  3,  4. 
Highways,  1,  a  Insolvency,  1,  4  Insurance,  1-e,  11.  Liens. 
Limitation  op  Actions.  Mortgages,  1.  Partnership,  4.  Re- 
ceivers. Tax  Titles,  1-a  Telephone  Companies,  1,  a  Terms 
op  Court,  3,  4.    Voluntary  Assignment,  3.    Wills,  2. 

Amendment  and  repeal.    See  Insurance,  1, 11.    Tax  Titles,  3. 

Foreign  statutes:  Extra-territorial  effect.    See  CONFUcrr  of  Laws. 
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STATUTES  CITED,  Era 


CONSTITUnON  OF  WISCONSIN. 


Art 


I, 

I. 

I. 

VI, 

VII, 


sea  5 
"  14 
"  21 
«  8 
«     2 

Session  Laws. 


580,  589 

•  672 

•  887 
.    514 

586^  541 


1880.  Ch.  105  107,111-118,115-117, 
11^120 
1887.  «  280  •  •  •  -  881 
1887.  «  297  .  .  -  261-263 
1891.    «    160.  suboh.  IV,  sea  4* 

subd.  26,  27  610 
1891.  «  160,  suboh.  XI,  sea  7  611 
1891.  "  195  .  •  16,76,79,80 
189a  «  124  -  •  -  76, 80, 81 
1893.  "  220.  seal  -  -  209 
1895.  «  387  -  13,16,17,76,80 
1895.  «  887,  sees.  8, 6,  •  -  81 
1897.  «  215  -  -  -  888,840 
1897.  «  804  -  808,805,307,808 
1897.  "  334  •  -  .536,588 
1897.    «    834^  sea  2        •       -468 

Reyisbd  Statutes  of  1858i 


Ch.  182,  sea  11  • 
"  132,   «    14 . 
"  135 
•*  135,  sea  2   • 


-  224 
223,  224 

.    379 

-  879 


Revised  Statutes  of  187a 


Sections  528,529 
Section     667     - 
•«         709,  subd. 


8 


755  - 

761  . 

762  - 

984  - 

985  . 
1011  . 
1034  . 
1038  - 
1184  . 
1186  - 
1191  - 
1220  •  107, 


1309  . 

1339  - 

1689  - 

1694  - 

1695  . 

1696  - 


Revised  Statutes  of  1878— con. 


Sections  1809, 1810 
Section  1811    - 
1818    • 

«       1978    - 
Sections  2284,  2285 
Section  2306     - 
2572    • 

«       2573     - 

«       2607    . 

«       2768    . 

"       2772    . 

«       2801     - 


2853    . 
2918,  subd. 
2921     - 


7   . 


3000 


.  520 
.  521 
571,  573 
.  119 
.  55 
.   29 

-  435 
433,434 

-  360 

-  300 
883, 385 

-  378 
.  442 
•  178 


.   -  '  11 
.  255 

-  278,281 
373, 377-383 

.  289 

.  285,289 

.   -  581 

.   .   7 

46^49,54.55 

30,  39 

46,47 

-  •  283 
-  408 

581 
581 


.  261,263 

•  •  193 
.  .  193 
.  -  579 
.  253-255 
.   -  579 

-  .  581 

-  •  679 

•  •  516 

•  •  336 

-  -  336 
838,  340,  341 

.   -  341 

334,  336.  337 

108, 111-117, 

119, 120 

.  182, 189 

-  193 
256,  260,  304 

-  303 

-  467 
.  465, 407 
.   -  467 


"   3252  . 
Sections  3314. 3815 
Section  3329  - 
3968  - 

"   4031  • 

«   4069  . 

"   4070  - 

/«   4075  • 

"   4165  . 

**        4215     . 
Sections  4220, 4222 
Section  4222,  subd.  3.  4 

"       4253   373,876,377,379-382. 
499 

"       4254    -       -       -     380,381 

Sections  4282-4306  (ch.  179)  557, 558. 

560, 562 

Section  4296    -       •       •     557,560 

"       4299    ....    560 

«       4776     ....    366 

S.  &  R  Annotated  Statutes. 
Section  1702&  •       -       -        70,72 

Statutes  of  189a 


Section     163 
752 


1308  - 
1339  • 
16936  . 
1694  . 
16946  . 
1778  - 
1809a  - 
1816  . 
1816,  subd. 


.  .  514 
.  -  515 
.  615.623 
.  17,19,20 
71, 72 

-  468 
536,538,541 
604,  605,  610 

-  520 

-  197 
.       .    209 
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STATUTES  CITED,  Etg— oon. 


Statutes  of  1896— con. 


Statutes  of  1898— con. 


Sections  1941-48  to  1941-65  •      16 

Section  2883    -      .       - 

►       .    103 

Section  1941—64     - 

.       •      85 

«       2918    .       .       . 

►       .    349 

Sections  2302, 2804  2305  • 

•       -    592 

«       8048    -       .       . 

.       .    888 

Section  2306    • 

.  26,28,29 

"       8047     •       . 

.    424,426 

"       2313    • 

*     444,449 

Sections  804^^053    .       • 

.       -    515 

«       2364    .       .       . 

.     698,600 

Section  3071     - 

.       -    851 

•*       2422a  -       .       . 

.     436,463 

"       8156    * 

.     680,533 

Sections  2427-2429    - 

.       -    436 

•*       3286    .       •       . 

.       -    515 

"        2572,2573   -       • 

'    481,436 

"       3816    .       .       . 

►     685,587 

Section  2594    -       •       - 

.       -    102 

«       3882    .       .       - 

>     689,640 

"       2597    .       . 

-    102 

«        8914     •       -       . 

.     601,506 

"       2600    -       .       . 

.     100, 103 

Sections  4204,  4205    -       « 

41,45 

"        2605     .       .        * 

.       -    130 

Section  4222,  subd.  7      • 

.       -    105 

Sections  2829,  2830   -       • 

.       •    100 

«        4253    187.141,148,149.158. 

Section  2832     - 

.       .    101 

155, 163, 164, 170, 171 

"       2857     . 

'     899,473 

«       4256    137,139-141,148,149, 

«       2858    •       .       . 

-     224,473 

152, 156-158, 161, 163, 

«       2860    .       .       . 

.       -    224 

164,169 

"       2863    .       . 

.       .    463 

*       4256    -      137,189-141,149 

«        2871     .       . 

.       .    259 

Sections  4355-4363    •       • 

.       .    623 

«  .    2878     .       .       . 

.       .    248 

Section  4974    •       •       • 

>       •    340 

"        2879     .       .     1( 

)1, 103, 105 

Stock  and  Stookholdeii&    See  Cobporations,  8, 4. 

Stock  Certificates.    See  Partnership,  3-5. 

Streets  and  Sidewalks.    See  Highways.    Municipal  Corforation& 

4-9.    Plat  of  Lands.    Telephone  Ck>MPANiBBi 
Strikes.    See  Master  and  Servant,  2.  3. 
Subcontractors.    See  Assiqnhent,  1, 4 
Sunday  Ck>NTRAar.    See  Railroads,  1. 
Supersedeas.    See  Certiorarl 
SuPREUB  Court.    See  Appeal.    Certiorari 

SURETYSHIP. 

See  BiLi£  AND  Notes,  8-5. 

A  surety  upon  an  appeal  bond  conditioned  for  the  payment  of  any 
judgment  ^ally  recovered  a^inst  his  principal  is  not  entitled,  in 
the  absence  of  fraud  or  collusion,  to  have  a  judgment  against  his 
principal  vacated  and  to  have  permission  to  defend,  where  his 
principal  would  have  no  such  right    IngersoU  v,  Seatoft,  476 

Survival  of  actiona    See  Action,  1-7. 

Taxation  of  costs.    See  Appeal,  2a    Garnishment,  4. 

TAX  TITLEa 

See  EsTOPPEU 

1.  The  provision  of  sec.  1191,  R  S.  1878.  that  the  county  shall  be  the  ex- 
clusive purchaser  at  a  tax  sale  of  lands  upon  which  it  already  holds 
a  tax  certificate  does  not  prevent  the  statute  of  limitations  running 
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in  favor  of  a  tax  deed  based  on  a  tax  sale  of  such  lands  to  a  differ- 
ent purchaser,  where  the  lands  were  not  exempt  from  the  taxes  for 
which  such  sale  was  made.    CHlbert  v.  Pier,  334 

2.  Under  the  provision  of  sea  1191,  R.  S.  1878,  that  lands  shall  be  exempt 
from  taxation  when  a  tax  deed  shall  be  issued  to  a  county  and  it 
shall  hold  the  certificates  of  tax  sales  for  two  successive  years 
subsequent  to  the  sale  on  which  such  deed  shall  issue,  there  is  no 
presumption  that  the  county  to  which  a  deed  is  issued  holds  the 
certificates  of  such  other  sales,  although  the  section  provides  that 
the  county  shall  be  the  exclusive  purchaser  at  such  sales,  since  the 
former  owner  may  have  paid  the  taxes  for  those  years;  but  where 
the  lands  are  subsequently  taxed  and  sold  for  taxes  to  another  per- 
son the  presumption  is,  rather,  that  the  lands  were  then  subject  to 
taxation.  Ibid. 

8.  Rightful  claims  for  refund  upon  invalid  tax  certificates  imder  sec. 
1184,  R.  S.  1878,  upon  which  suit  had  been  brought  prior  to  the  en- 
actment of  ch.  215,  Laws  of  1897,  were  not  defeated  by  the  latter 
act,  although  the  invalidity  was  by  reason  of  irregularities  not 
affecting  the  groundwork  of  the  taxes.    Pier  v.  Oneida  Co.        838 

4  The  fact  that  lands  covered  by  invalid  tax  certificates  had,  prior  to 
the  application  for  a  refund,  passed  out  of  the  limits  and  jurisdic- 
tion of  the  county  which  issued  such  certificates,  does  not  release 
such  county  from  the  obligation  to  make  the  refund.  Ibid. 

5,  The  holder  of  invalid  tax  certificates  held,  also,  tax  deeds  on  the 
same  lands  based  on  prior  sales.  Such  deeds  were  invalid  and  were 
surrendered  for  cancellation.  All  the  claims  for  refund  on  such 
certificates  and  deeds  were  brought  to  the  circuit  court  at  the  same 
time  by  appeal  from  the  county  Doard,  but,  by  the  consolidation  of 
various  different  claims  pursuant  to  stipulation  of  the  parties  and 
order  of  the  court,  the  claim  upon  the  certificates  in  question  be- 
came separated  from  the  claim  on  the  deeds  on  the  same  land. 
Held,  that  such  severance  should  not,  under  the  circumstances,  de- 
feat a  recovery  upon  the  certificates.  Ibid. 
Teachebs:  Ck)n  tract  of  employment    See  Ck>MMON  SCHOOIB. 

TELEPHONE  COMPANIEa 

1.  The  right  eiven  to  telegraph  and  telephone  companies  by  sea  1778, 

Stats.  189b,  to  construct  and  maintain  their  lines  upon  or  along  high- 
ways, is  subject  to  all  reasonable  regulations  made  by  the  respective 
municipalities.    Marshfidd  v.  Wis.  Telephone  Co.  604 

2.  A  municipalit}r  may,  in  the  exercise  of  a  reasonable  discretion,  pro- 

hibit the  setting  of  telephone  poles  in  certain  of  its  streets.  Ibid, 
8.  Where  a  city  charter  gives  the  common  council  authority  to  regu- 
late by  ordinance  the  placing  of  telephone  poles,  etc.,  in  its  streets, 
and  provides  that  no  obstruction  shall  be  placed  in  the  streets 
%vithout  a  written  permit  from  the  board  of  public  works,  and  that 
said  board  shall  have  power  to  determine  the  time  and  manner  of 
using  streets  for  the  placing  of  such  poles,*  subject  to  an  appeal  to 
the  council,  sea  1778,  Stats.  1898,  confers  no  right  upon  a  telephone 
company  to  occupy  the  streets  of  said  city  without  the  permission 
of  the  proper  authorities,  even  though  no  regulation  as  to  such  use 
has  been  adopted;  but  application  for  such  permission  should  be 
made  to  the  board  of  {)ublic  works  and  a  reasonable  time  given  for 
that  body  to  act,  and  if  its  action  proves  unsatisfactory  an  appeal 
should  be  taken  to  the  council.  Ibid, 
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4.  In  the  absence  of  a  proper  and  timely  application  to  the  board  of 
public  works  in  such  a  case,  the  court  has  no  right  to  interfere  to 
compel  it  to  act  Ibid, 

TERMS  OF  COURT. 

1.  The  term  of  office  of  a  circuit  judge  expired  on  Monday,  January  Sd. 

On  the  preceding  Thursday,  December  80th,  h^  instructed  the 
clerk  to  hold  open  the  current  term  of  court  during  the  ensuing 
two  days  and  until  the  expiration  of  his  said  term  of  office,  and 
that  then  the  business  of  the  term  would  be  concluded  and  the 
term  would  stand  adjourned.  Held,  that  this  was  not  a  direction 
to  the  clerk  to  enter  a  final  adjournment  State  ex  reL  Barber  v. 
McBain,  481 

2.  Final  adjournment  of  a  term  of  court  is  a  judicial  act,  requiring  the 

presence  of  the  court,  and  power  to  perform  it  cannot  be  delegated 
to  the  clerk.  Ibid. 

8.  Where  the  court  has  merely  directed  that  a  term  be  held  open,  with- 
out adjournment  to  any  specific  day,  and  the  judge  thereafter  fails 
to  attend,  the  clerk  has  no  power,  imder  sea  2578,  Stats.  1898,  to 
enter  a  final  adjournment  The  power  given  by  that  section  is  to 
be  exercised  only  within  the  exact  conditions  there  prescribed, 
that  is,  when  the  judge  fails  to  attend  at  the  time  fixed  by  law  for 
holding  the  term,  and  for  three  days  thereafter,  or  when  he  so  fails 
to  attend  on  a  day  during  the  term  which  has  been  fixed  by  an  ad- 
journment thereta  Ibid, 

4  Under  sec.  2^73,  Stats.  1898.  a  term  of  court  does  not  come  to  an  end 
by  failure  to  adjourn  to  a  specific  time,  but  once  commenced  it 
continues  until  terminated  by  an  affirmati^^  judicial  act  or  by  the 
commencement  of  a  new  term.  Ibid, 

TiTLK  TO  Land.  See  Adverse  Possession.  Ejectment.  Equity,  1, 2, 
7-10.  Estates  op  Decedents,  3-5.  Estoppel,  1,  2.  Executions. 
Findings  OP  Fact.  Fraudulent  Conveyances,  1.  Insurance,  17. 
Mortgages,  2.   Pubuc  Lands.   Register  op  Deeds.^  Tax  Titles. 

Towns.    See  Highways,  ^-8.    Municipal  CJorporations,  5-9.    Plat  op 

Lands. 
Transactions  with  person  since  deceased.  See  Evidenciv  8, 4^  7.  Wills, 

1,2. 

Trespass.    See  Railroads,  14, 15. 
Trial  by  Jury.    See  Receivers,  t 

TRUSTS  AND  TRUSTEEa 

See  Adverse  Possession,  2.    Contracts,  2.    Equity,  2l    Fraudulent 
Conveyances,  1.    Partnership,  a 

1.  If  property  consisting  of  real  estate  be  by  will  conveyed  to  trustees 
to  hold  for  the  life  of  certain  persons  in  being  therein  named,  the 
income  therefrom  to  be  used  so  far  as  necessary  to  keep  the  prop- 
erty in  repair  and  to  pay  the  taxes  and  insurance,  and  the  balance 
to  be  paid  to  those  having  the  life  interest  during  the  continuation 
of  their  lives,  and  the  corpus  of  the  property  to  be,  at  the  termina- 
tion of  the  life  interest,  conveved  to  a  municipal  corporation  for 
purposes  for  which  it  may  legally  hold  and  devote  it,  and  there  be 
ample  income  from  such  propertv  to  preserve  it  for  the  ultimate 
purpose  named  in  the  will,  and  there  be  no  express  power  in  the 
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will  for  the  trustees  to  make  permanent  repairs  or  improvements 
on  the  property  out  of  the  corpus  thereof,  only  the  income  can  be 
devoted  to  that  purpose.    Mulberger  v.  Beurhavs,  1 

2b  In  the  circumstances  mentioned  in  the  foregoing,  the  trustees  of  the 
trust,  even  with  the  consent  of  those  having  the  life  interest  and 
the  municipality  entitled  to  the  property  ultimately,  have  no  right 
to  devote  any  part  of  the  principal  of  the  trust  estate  to  the  mak- 
ing of  betterments  or  permanent  improvements.  Ibid. 
8.  In  an  action  to  enforce  a  trust,  or  concerning  its  administration,  the 
subject  of  costs  is  regulated  wholly  by  statute.  All  costs  and  coun- 
sel fees  as  well,  for  which  the  trustees  would  otherwise  be  liable, 
are  chargeable  to  the  trust  property  or  income  thereof,  in  the  ab- 
sence of  some  direction  to  the  contrary  based  on  bad  faith  on  the 
part  of  the  trustees.  The  court  has  no  authority,  independent  of 
a  statute  on  the  subject,  to  direct  the  payment  of  costs  or  counsel 
fees  out  of  the  trust  fund,  except  such  taxable  costs  as  the  trustees 
would  otherwise  be  compelled  to  pay  personally.                      Ibid. 

Ultra.  Vires.    See  Counties, 

Uncertainty. 
In  special  verdict.    See  Agency,  1,  2. 
In  notice  of  killing  of  animals.    See  Railroads,  22. 

Undertaking  on  appeal    See  Appeal,  8. 

Undue  Influence.    See  Fraud,  4,    Wills,  8, 

UNIVERSITY  OF  WISCONSIN. 

1.  The  chairman  of  a  special  committee  of  the  board  of  regents  of  the 

state  university  charged  with  the  general  direction  of  certain  work 
has  no  authority,  unless  the  same  has  been  given  him  by  the  board, 
to  modify  the  written  contract  which  the  board  has  authorized  in 
respect  to  such  work.    Skobis  v,  Ferge,  122 

2.  A  conversation  between  a  contractor  and  the  chairman  of  a  special 

committee  of  the  board  of  regents  which  has  general  direction  of 
the  performance  of  the  contract  is  not  binding  on  the  board  to 
vary  the  terms  of  the  written  contract  thereafter  formally  exe- 
cuted. Ibid. 

8.  No  verbal  explanations  or  assurances  by  individual  members  of  the 
board  of  regents  could  bind  the  board  to  an  agreement  either  to 
pav  or  to  guarantee  the  amount  of  a  subcontract,  nor  subject  the 
public  moneys  under  its  control  to  liability  in  excess  of  that  au- 
thorized by  the  board.  Ibid. 

Usage.    See  Contracts,  6.    Logs  and  Timber,  a 

Value:  Evidence.    See  Replevin. 

Variance.    See  Pleading,  1. 

Vendor  and  Purchaser  of  Land.  See  Adverse  Possession.  Eject- 
ment. Equity,  1, 2,  7-10.  Estates  of  Decedents,  8-6.  Findings 
OF  Fact. 

VERDICT. 

See  Agency,  1, 2.  Appeal,  18,  19.  Court  and  Jury.  Instructions 
TO  Jury,  2-6.  Judgment,  1.  Master  and  Servant,  18.  Prac- 
tice, 2.    Railroads,  17.    Sale  of  Chattels,  6. 

1.  A  finding  in  a  special  verdict  that  the  agent  of  the  vendor  of  a 
binder  agreed  that  if  on  trial  it  did  not  suit  the  vendee  he  might 
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return  it  without  notice,  is  not  inconsistent  with  a  finding  that  the 
agent  did  not  mislead  the  vendee  as  to  the  contents  of  a  written 
order  signed  by  the  latter,  by  the  terms  of  which  written  notice 
and  an  opportunity  to  remedy  defects  were  to  be  given  before  the 
binder  could  be  returned.    Piano  Mfg.  Co,  v.  Bergmann,  21 

2L  a  refusal  to  submit  questions  for  a  special  verdict  as  reciuested  is 
not  error  where  those  submitted  cover  all  the  material  issues. 
Crouse  v.  C,  cfc  N,  W.  R  Co.  196 

8.  Where  the  questions  submitted  to  the  jury  for  a  special  verdict  cover 
all  the  material,  controverted  issues  of  fact,  the  ruling  of  the  court 
in  refusing  to  submit  more  specific  questions  will  not  be  reversed 
save  for  an  abuse  of  discretion.     IVaird  v.  C.t  M.  <Sb  St.  P.  R.  Co. 

215 

4b  The  object  of  a  special  verdict  is  to  obtain  from  the  jury  answers  to 
certam  questions  of  fact,  without  regard  to  their  legal  effect  upon 
the  rights  of  the  parties,  and  thus  to  obtain  a  result  as  far  as  pos- 
sible free  from  sympathy  and  prejudice.  The  recjuiring  of  a  general 
verdict  also,  ana  giving  full  mstructions  applicable  to  a  general 
verdict,  tends  to  defeat  such  object,  and,  if  objections  are  duly 
made,  is  a  material  error.  Ibid. 

6.  Same  point    Schaidler  v.  C.  &  N.  W.  R  Co.  564 

6.  Questions  submitted  for  a  special  verdict  should  be  such  that  the 
jury  will  determine  the  substantial  issuable  facts  and  not  the  con- 
clusions to  be  derived  therefrom;  and  the  refusal  to  submit  such 
questions  when  requested  is  error,  if  in  lieu  thereof  the  court  sub- 
mits only  a  question  calling  for  a  conclusion,  the  answer  to  which 
leaves  the  party  unadvised  as  to  the  real  facts  upon  which  the  jury's 
conclusion  is  based.  So  hdd  in  an  action  for  personal  injuries 
where  an  employer's  neglect  of  several  distinct  duties  to  his  em- 
ployee was  in  issue  and  the  court  submitted  only  the  general  ques- 
tion. Was  the  injury  proximately  caused  by  defendant's  negligence? 
Bigelow  v.  Damelson,  470 

Vested  Rights.    See  Constitutional  Law.    Tax  Titles,  8. 
Village  Plats.    See  Plat  of  Lands. 

VOLUNTARY  ASSIGNMENT. 

See  Assignment,  1.    RECEivERa 

1.  In  an  action  of  replevin  a^inst  an  assignee,  to  which  the  assignor  is 
not  a  party,  the  latter  is  a  competent  witness,  and  it  is  not  error 
to  exclude  his  examination,  taken  under  sea  17026,  S.  &  &  Ann. 
Stats,  (sec.  16936,  Stats.  1898),  when  offered,  not  by  way  of  impeach- 
ment, but  as  substantive  evidence.  David  Adler  <Sb  Sons  C.  Co.  v. 
Thorp,  70 

2w  Although  sec.  1695,  R  S.  1878,  provides  that  the  assignee's  bond,  to- 
gether with  a  copy  of  the  assignment,  shall  be  filed  by  the  oflBcer 
taking  the  same  in  the  office  of  clerk  of  the  circuit  court,  the 
manual  filing  of  the  paper  by  a  messenger,  instead  of  by  the  officer 
himself,  will  not  avoid  the  assignment,  if  the  papers  are  in  all  other 
respects  properly  executed  and  are  filed  in  proper  time.  Toepfcr 
V.  Lampert,  465 

8.  The  rule  that  a  sheriff's  return  upon  execution  as  to  his  official  acts 
done  thereunder  is  conclusive  upon  the  parties  to  the  action  and 
their  privies  does  not  preclude  an  assignee  for  the  benefit  of  the 
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creditors  of  an  execution  debtor  from  showing,  in  contradiction  of 
the  return,  that  the  levy  was  not  in  fact  made  until  after  the  filing 
of  the  assignment,  because  if  the  assignee's  title  accrued  before  the 
levy  he  is  not  a  privy  and  not  bound  by  the  return.  Ibid, 

4,  A  conveytince  or  other  arrangement  by  which  an  insolvent  debtor 

places  part  or  all  of  his  property  tinder  the  control  of  another, 
whether  a  creditor  or  not,  m  trust  for  the  benefit  of  one  or  more  of 
his  creditors,  with  or  without  preferences,  constitutes  an  assign- 
ment for  the  benefit  of  creditors  and  is  voidable  at  the  election  of 
any  creditor  not  consenting  thereto,  unless  the  statutory  requisites 
for  the  making  of  voluntary  assignments  be  complied  with.  Sweety 
Dempster  A  Co,  v,  Neff,  483 

5.  Where  separate  mortgages  of  the  property  of  an  insolvent  debtor 

were  given  at  the  same  time  to  several  creditors,  with  an  agree- 
ment or  understanding,  evidenced  by  the  writings  and  by  the  con- 
duct of  the  parties,  that  the  first  mortgagee  should  take  immediate 
possession  for  the  benefit  of  all,  convert  the  property  into  money, 
and  account  therefor  to  the  other  mortgagees  or  their  mutual 
aj^nt,  the  transaction  is  held  to  have  constituted  a  voluntary  as- 
signment Menaeaheiiner  v,  Kennedy,  75  Wis.  411,  and  Michelstetter 
V.  Weiner,  82  Wia  298,  distinguishei  Ibid. 

Voluntary  Conveyance.    See  Fraudulent  Conyeyanobs^  L 

Wagers.    See  Garnishment,  1. 

Waiver. 

Of  tort    See  Action,  la    Damages,  4    Plkvding,  2, 8L 

Of  objections.    See  Appeal^  4r-7. 

Of  condition  in  policy.    See  Insurance,  9, 10, 12^ 

Of  right  to  lien.    See  Liens,  1. 

Of  warranty.    See  Sale  of  Chattels,  a 
Warranty,    See  Contracts,  S-10.    Sale  of  Chattels,  2-^ 

WILLa 
See  Domicile,  1    Judgment,  6. 

1.  An  heir  of  a  testator,  for  whom  no  provision  is  made  in  the  will,  is 

a  competent  subscribing  witness  thereta   In  re  Will  of  Hoppe,  54 

2.  An  heir  of  a  testator,  if  not  provided  for  in  the  will,  is  a  party  ad- 

verse to  the  proponents  in  the  probate  proceedings,  and  is  not  in- 
competent under  sea  4069,  R  3.  1878,  to  testify  on  behalf  of  such 
proponents  to  transactions  by  him  personally  with  the  deceased. 

Ibid, 

8.  The  evidence  in  this  case  (fully  stated  in  the  opinion)  is  held  to  show 
that  an  alleged  will  was  procured  by  undue  influence  or  fraud. 
Baker  v.  Baker,  22ft 

4  Claimed  in  a  will  contest  that  two  of  three  subscribing  witnesses 
signed  the  attestation  clause  in  the  absence  of  the  testator  at  the 
residence  of  one  of  such  two,  such  one  being  a  lawyer  of  large  ex- 
perience and  the  personal  friend  and  confidential  adviser  of  the 
testator.  Such  lawyer  witness  was  dead  at  the  time  of  the  trial, 
and  the  other  two  supported  the  claim  of  the  contestants.  The 
finding  on  that  and  other  evidence  was  that  only  one  witness 
signed  in  the  presence  of  the  testator.  Hdd,  on  appeal,  that  the 
presimiption  as  to  the  truth  of  the  attestation  clause,  arising  from 
the  professional  character  of  the  deceased  witness  and  his  relations 
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to  the  decedent,  was  not  sufficient  to  warrant  holding  that  the  de- 
cision of  the  trial  court  was  against  the  clear  preponderance  of  the 
evidence.    WmsLOW,  J.,  dissents.    Adams  v,  Roanuinf  456 

(l  In  a  proceeding  to  probale  the  will  of  a  testator  who,  at  the  time  of 
his  death,  was  a  resident  of  and  domiciled  in  Wisconsin,  it  is  im- 
material whether  his  children  to  whom  the  estate  is  left  are  legiti- 
mate or  illegitimate.    Frame  v.  Thormanrif  65;$ 

6.  So  far  as  the  judgment  of  the  Wisconsin  court,  in  such  a  case,  at- 
tempted to  legitimatize  adult  children  of  the  testator  residing  in 
another  state,  it  was  extra-judicial  and  inoperative.  ibid. 

Witnesses.     See  Evidence,  8,  i,  6-8.    Volxtntabt  Assignment,  1. 

Wills,!,  2,4 
Words  and  Phrases. 

Accident  insurance  company,  in  statute.    See  Insubanci^  6L 

Adversely,  in  statute.    See  Adverse  Possession,  U 

All  his  estate,  in  statute.    See  Insolvency,  4. 

Amx)unt  involved,  in  statute.    See  Appeal,  2. 

Claims,  in  policy.    See  Insurance,  7. 

Color  of  title,  in  statute.    See  Ejectment. 

jyue  proof  of  claim,  in  policy.    See  Insurance,  8. 

Filed  by,  the  officer,  in  statute.    See  Voluntary  Assignment,  3l 

Furnished,  in  contract    See  Sai^  op  Chattels,  10,  11. 

Gifts  in  trust,  in  statute.    See  Fraudulent  Conveyances,  1. 

Jointly  indebted,  in  statuta    See  Bilia  and  Notes,  5. 

Matters  required  in  this  chapter,  in  statute.    See  Insolvency,  L 

Necessary  repairs,  in  injunction.    See  Highways,  3. 

Notice  shall  oe  given,  in  statute.    See  Highways,  8. 

Party,  in  statute.    See  Evidence,  7.    Wells,  2. 

Personal  estate,  in  statute.    See  Action,  6. 

Personal  property,  in  statute.    See  Partnership,  4 

Prescribe  for  patient,  in  ^^Uito,    See  Evidence,  6. 

Proximate  cause.    See  Master  and  Servant.  14.    Railroads,  9, 

Railroad  material,  etc.,  in  contract    See  Contracts,  5. 

Reasonable  doubt    See  Criminal  Law,  4-7. 

Riaht  of  trial  by^ry,  in  constitution.    See  Receivers,  1. 

Sole  and  unconditional  oumership,  in  policy.    See  Insurance,  17. 

Void,  in  statute.    See  Estates  of  Decedents,  4. 

Workmanlike  manner,  in  contract    See  Logs  and  Timber,  3, 
Writ. 

Of  certiorari.    See  Certiorabl 

Of  error.    See  Appeal,  1. 

Of  execution.    See  Executions. 

Of  mandamus.    See  Insurance,  2.    Telephone  Companies,  4 
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